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269); over-, 
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118) ; overruled, 29 L. D., 550. 
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Colorado, State of (TL. D. , 490); overruled, OL. Ds 
© 408, 
Cooper, John W. (15 c ‘Db. 285) overruled, 25 
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- 586, 
_ Dakota Central R. R. Co. v. Downey (8 L. D. _ 115); 
modified, 20 L: Di, 181. 
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‘Hardin, James A. (10 L.D., 313) ; recalled and re- | 


voked, 14 L. D., 233. 
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464, . 

Eomper ». St. Paul and Pacific R. R. Co. (2C. LL, cs 
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"Louisiana, State of (8 L. D. 126) ; modified. on re- 
view, 9 I.. D., 157. 

Lucy B. Hussey Lode ~ L. D., ay overruled, 25 
ieee Ore DF 495. 
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29 L. D., 108. 
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- view, 21 L. D., 404. 


* Reed v. Buffington G L. D. 1154) 5 overiuled: 8L. 
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Shanley v. Moran (1 L. D. 
D., 424, . 


, 162) ; overruled, 4 45 i 
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Traugh % v. Ernst e L. D., 212); overruled, 3: ‘L. Di 
"218. 
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. Turner v. Cattwaent (17 L. D., 414); modified, 21 
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Walker v. Prosser (17 L. D. 85); reversed on | re- 
view, 18 L. D., 425. 
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“Watson, Thomas E. (4 L. ‘D. » 169) modified, 6 
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ie ickstzorn v. Calkins” ” o D., 2) moditied, OT. 
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Mareh 9, 1900. —Lieu selections; act of 
June 4, 1897 ......- cite Lee Seine s teed eee 


April. 12, ‘1900.—Colville indian ‘lands - 


_ opened t to settlement setae pee a cedu ssc: 


‘MODIFIED. 


é 


‘Page. 


May 2 95, 1831 —Purchase- of aang land by. 


register; 2 Pub. Lands, Inst. ‘and Ops. 5 
dA ls Seas me untee Hees tebe ve enews cee 
; “April: 7, 1856. —Graduation entry; 1 Les. 
Or 475 uh oes s a busted o hac cocudiee sec 
-November 20, . - 1873. —Survey mineral 

lands; Copp’ s U.S. Mineral Lands, 68. é. 
May 28, 1878.—Sioux half-breed scrip; 2 

C.L.L. WARDS chadye ashen Gat ae gt 


J uly 16, 1878,—Timber and stone land ; 1t | 
. Li; Dp ASl cecse be Sicaihh tao ae eeicale Fe 
. December 4, 1884. —Mining location 8 Te a 


J uly 23, 1885. —Indemnity school iseleu: a 
tions, 4.L. Td.) 19 22 eee ee eet eee eee 
December ‘13, 1886. — Adjustment o of swamp 


. grant, D dg D870 eiccserwiudens cel cee ves 
February 19, 1887. —Final proof regula. 
Me SONG b Tae) AO. Sacasemck ee ena taas 
May 21, 1887.—Timber and stone land, 6 
dL. D,, Tid atten oe ee ee ee 

| September 6, 1887. —Restoration of R. R. 


‘lands, 6 L. D., oj ee aie eee OE ee a 


July 17, 1889 Final proof. regulations, 9 


September 15, 1890. —Entries by employees | 


of the Land Department, 11 L. D., 348... 
Wd, aniary 4, 1891.—Extension of tie for. 
‘payment, 14.1; D208 yeaa! eae 


16, 834 


B14 
April 20, 1891.—Désert, entry of unsur- eae 
m veyed land, 12D 810 eects cca cenc et \ 


May 22,1891. Restoration of R. R. lands, &: 


“December 10, 1891. —Mining claim, regu- 
' lation 29 i Wielas Sais Gate eRe eases 
Deceniber 10, 1891. —Mining come regu- 

MIRON PO casks vaihew occas esc wbsk antes 
J os 9, 1894. —Railroad selections, 19 L. D., 


DD anc ece esate aneed cette ee etree © 





28 | 


October 18, 1894, _Extetision of time for 
payment, 16 TD 20a denotes ee wees 


April 13, 1895. —Classification of lands ; ieee 


1899. 0.—Forest reserve; tee, 


November d, 1895.—Proceedin as on pedal a 


- agents’ report; 211. D.,367 ......----. re 
March 22, 1897. —Abandonedl military res- 


ervation—Utah. echool Sia 24L. D., . 


EDC eet nes ee as 


June 30, 1897. —Selection in liéu. of forest 


_Jands; 24:1. Di 589 ...nc-eeee sale chc dy aunt 


“tleoumlier 15, 1897.—Mining regulations, a 
” - section 44; 25 L. D:,576...-:2-....26---- 


January 28, 1898-—- Abandoned military Tes- 


ervation—school ‘grant; 


(Boe 26 Ley Di, B18 even nes oe Kone eaiee 491, 
March 17, 1998. —Tinber cutting; 26L. D., 
2) eet eee etn 


ete. ;27 L. D.,.200; -amendment directed. 


| ‘Angust 11, 1808. —Lieu. seleetion, forest iGtns nage 
y oe 
November 4, 1898, —Railroad saitel way; ae 


reserve, revoked - kt ce ara tne havea 


97 L. D.,.663 ; pars. 11 andl 22, amended.. 


February 14, 1899 Adjustment of North- . 
* ern. 1 Pacific grant, par: 30;. 


May: 9, 1899.—Selection in: lieu: of forest 
Jands; 28. ‘f: D521 dev dctoa mates seas 


live stock; 28 L. D., 552..22.2...2.2--25 
June. 24, 1899. —Mining claim, pat: 8; 25 L. 


26 L. D., 87, 
. vacated Ee ee RE DN Meee ee a as 
' March 14, 1898. “Stining regulations, par. . 
495, 605 Ae 


281, D., 103. < 


"485 


18 


804 


J une 23, 1899. ees for: watering a 


| fs : 


* 998 
July 8, 1898.—N aval: and military s service 
-of settler; 27 L.D,, 146......: hd eaiwe wd . 
July 8, 1898. —Right of way for. canals, tS = 
18 .. 


316, 
~ 818, 387 , es 
May 9; -1899.—Lien daieotion: forest 1é- © ©” 
serve; 28 L. D., 521, revoked... ——— Leer 


CIRCULARS AND-INSTRUCTIONS CITED, ETC. - 


‘ee Page. 

June 24,. 1399 Mining regiilations, sec- 
tions Zand 8; 28 UL. D.,577:...2..:..---- 256, 668° 
- June 24, 1899.—Mining oa leanne SeC- 


= AOU AR OUS LE DAOTIe 1 doe beac ees 290 
RE une 24, 1899. —Mining regulations, sec- 


tions 76-79; 28 L. D.,577...--.--- Avista 
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ACTS OF CONGRESS ‘CITED AND CONSTRUED. 


- . Page. 
“May. 10, 1800 (2 Stat. , 73), purchase of pub- 
' lic land by register-.-....-0-.c-0058--6- — 625. 
April 30; 1803 (8 Stat., “200), treaty of ae 
PAP Osacicet ved 6 sdecteoeuerertea tees * 699 |: 
March 26, 1804 (2 Stat., 283), division of 
Lonislananiess seen te sews coche caeleena’s 699-7 
* April 25,1812 (2 Stat. , 715), priv ate claims = 
iil DOMISIAIY ado oe. Seckcatosadoes ve see 700. 
‘February 22, 1819 (8 Stat., 252), ante of 
WOW, oaiopucowe swt antates Meson eeses 699 


' Maréh 3, 1819 (3 Stat., 528), secs.1,2and3, 
private CLUINIBs< cect aces ede ose vcens Ceene. 698, 701 


May 8, 1822 (3 Stat., 707), private claims. si 704 
“May 20; 1826-(4 Stat., 179), school lands..:. 128 
September 4, 1841 (5 Stat., 453), sec. lf, ° 
PYSCUIPUON ss eeeiscd. cases se eciesee ee - ° 614° 
March 38,1853 (10 Stat., 34), Cal. “school a 
PTANGnicreusosentas oochieecmenes eee 128, 183 
March 16, 1854 (10 Stat., 1043)," art. 6, | : 
Omaha treaty .-.---- One wie 630° 
July 17, 1854 (10 Stat., 304), Sioux: half- 
"breed scrip. .-....-.---2seeeen sens eeetee 312, 601 
July 22, 1854 (10 Stat:, 308), sec, 8, sur- 
_ -veyor-¢ eoneral (NMG) secesk eos uineess 58 
August 4, 1854 (0 Stat., 574), graduation. : : 
ONELY «+. ees Leeann te eee es ee eee eee oes 852, 527 
December 26, 1854 (10 Stat. , 1182), art. 6, 
Puyallup treaty. --........-25.--2-++0+- 630 
February 22, 1855 (10 Stat., 1108), art.6, 
TNdIaD, CLEALY: sod ensccvc cys ac cece .cs see . 284 
. May'15, 1856 (11 Stat., 9), R. R. grant..-.:° 79, 228 
- June 21, 1860 (12 Stat., 71), private claim... 44 
July 1, 1862 (12 Stat., 489), Union and Cen. 
* tral Pacific ay ogewianeen. puceeetivedecets 88, 98 
— duly 1, 1862 (12 Stat., 489), sec. Dis ies ceae cs | 87 
"March 11, 1863 (12 Stat., 1249), iidian os 
ey OE ae en Ce 284 
May 5, 1864 (18 Stat., 64), R.R. grant ...... 242 
May 7, 1864 (13 Stat., 693), Indian treaty -. 284 
‘May 12, 1864 (13 Stat., 72), Iowa R. R. ; 
MEAN Guava caine iaegs poeravccws eeokeees 504. 
«June 2, 1864 (13 Stat., 95), R.R.grant..... 928 


Jue 2, 1864 (13 Stat., BD): Joa ya 5 Ag 


July 1, 1864: (18 Stat., 382), private claim... 128 
July 2, 1864 (13 Stat, 344), surveyor-gen- | 
Y 2 eYdl’'s distrieh + suctuccwepcereecodese ne 47 
- July 2, 1864 (13 Stat. , 356), Union and Cen- . 

Grail. PAGinGs) . isa 5. ov ic cecetehedeece, = 88, 98 

July 2,1864 (13 Stat, 365), Northern Pac. 

PMA PSs swe onda eiee ude tee e ees . 224, 242, 440, 442 
. duly 2, 1864 (18 Stat., 365),.sec, 3.-.--...... 87 
July 2, 1864 (13 Stat., a nets 6, orihern: 


Pacific Doin ee eiee cactss seat se oet sd 











B44 | 


Page. 
Taine 24, 1899. Mining 1 reg ulations, sec. a 
tion 97; 28 I. D., 577.-.----- Cede cade “415 
November 15, 1899.—Lieu selection, forest. ee 
reserve, revoked --......2.-e---ec eevee 884 
December 18, 1899. —Selection in lien ‘of od. 
forest lands ; 29 L. D., 391 suite tae dew cc B58, 000° 
... Page. 
July 4, 1866 (14 Stat., 87), Hastings and a oe 
, Dakota Granites xn seinvssciccaese en oe ecee' (204,554 
July: 5, 1866 OF Stat., ae AgOn road. . Se 
erant.:..... apa nmve sede ealoeea ecaeiee 844 
July 23, 1866 (14 Stat., 218), sec. Gi, Cal. . 
school land... 202----222e0e2-0+7 wees a 128, 183 
July. 23, 1866 (14 Stat., 218), sec. 7, pur 
* chaser of Mexican private claim ..... -- . 369- 
July 24, 1866 (4 Stat., 221), telegraph line. | 1 
‘July 25, 1866 (14 Stat., 239), Oregon and 
. California grant....... +++ +236, 268, 440, 442, 551 
July 25, 1866 (14 Stat. , 236), sec. 8, M. K.&. ~ 
, ME wlaht of way s2svoco2ses~ 25. heanes 3388 
July 26, 1866 (14 Stat., 251), ‘mining claims 427 | 


July 26, 1866 (14 Stat.; 289), Union Pacific. 266 - 


July 27,1866 (14 Stat., 292), Atlantic ‘and 


Pacihe. Sralitisoccsvawacks (eusssesevces 135, 640° 


July 27,1866 (14 Stat. aes gec. - 3, R. R 


PICNG Ol WAY VSiso sec tewee US voeacd aceon 86° 
March 12, 1867 (16 Stat. ,719), Indian freaty 284 


“May 31, 1870 (16 Stat. , 878), Northera Pac. 


600. 


CABAL oho Sesto wa Seth cise botenniawiand wees om 22 4, 242 
July 9, 1870 (16 Stat. 217), sec. 12, aaa 
C1AITIES cso redeie tence seek ee dest hoee ens 14 
July 9, 1870 (6 Stat. 210), sec. 18, mining. : 
MGIOUNG SS Seed eae te a aioe pease ascaet *405 
duly 15, 1870. (16 Stat., 2), survey or-gel- 
eral, AGE ae dle oe Pou ituve ual cen eects 53 
March 3, 1871 (16. Stat. Hialy HOW Orleans 
PACIHG isd voearaiatensosentigeeeseaciee . ° 24d 
March 3, 1871 os Stat., 58), Southern Pa. , 
PN { Cen eee Io ee a 135, 640 
March 3, 1871. (16 & stat.,. 588), St. “Vincent” ra 
Bi brsrccsiadeeewewsciavecewsealecewweess o.) 15. 
May 10, 1872 (17 Stat., 9J), mining claims. . 155, 426, 
May 10,1872 (17 Stat. 91), sec, 10, mining - 
GlAiI Gcowietccnane ts Sawaa eee neds ma) ie 
June 8, 1872 (17 Stat., 339), right of Way--. -°. 479 | 
' Jnne 8, 1872 (17 Stat. 333), soldiers’ home- - 
stead sich Sa Wa allan cation Ge aed ha eat et aaa : 
February 17, 1873 (17 Stat, eel gradua- cor 
tion entry evans Deities Beak ni pw wkd wie _. 853 
March 8, 1878 (17 Stat., 605), soldiers addi- eS 
tional homestead..........-...2...-.--- 600 
June 22,1874 (18 Stat. , 194), R.R. lieu delee~ ‘ 
IOUS Si ee titess oe deecs tat ae ata ee waves . 650 
Tune 22, 1874 (18 Stat., 203), St. P M &M. | a 
rant Sat cstns eseducectueticiicess:' g B18. 
March 38, 1875 (18 Stat., 482), right of way. 18, 


118,257, 478, 620. 
March 3, 1875 (18 Stat., 487), Lassen county . 
145 


desert lands........2 Steet a einieia aids lan\a-e'es 
April 21, 1876 (19 Stat., 85), sec. ay ee on 6 
Pg (5 11s Cee Sern 98, 550, 655 


_ ” Mareh 2, 1889 (25 Stat., 854), sec. 6, addi- 


XXIV —_ or ¢ 


‘ Pigs. 
Tice: 12, 1877 ‘a9 Stat, 221), sine, ore. 
LANCS. hdc adcndww Shek domes Vecet owes sce 536 
| March 3, 1877 ag Stat. 377), decark lands.. 133, 145 
June 3, 1878 (20 Stat. , 88), timber cutting gta 8 
on mineral LANE side swore Sodtecens 40, 571, 673 
June 3, 1878 (20 Stat.. ,89), timber and stone ; 
Whndssc22c53 codaseel bck _ 149, 153, 198, 212, £78 
March 8, 1879 (20 Stat., AT 2), additional 
homestead au wd Wipisbieas.win'e win hieleemes beet 187, 647 
' May 14, 1880 (21 Stat., 140), sec, 2, contest- nk 4 
MDG tattewanatassetes costeudenta~: 00) 10 :682, 708 
May 14, 1880 (21 Stat. 140), sec. 3, home- . 
PRIGKM: CN ORY sacs cseasuesvawerwsecuty ons 300, 314 
Tunes, 1880 (21 Stat., 166), insaneéntryman: 710. 
June 15, 1880 (21 Stat., 199-205), Utelands. 456 
' June 15, 1880 (21 Stat., 237), see. 2, honie- ~ ; 
MON: coasted ss ade eau cutee neeae we 687" 
gues 14, 1880 (2 Stat., 287 1); repayment. :. e 145, 


- 188, 400, 4388, 639, 660, 688 


“March 3, 1683 @ Stab, 487), Alabama 


lands .....-. PA, ee Ne pepe caesatees. po 
May 17; 1884 ae Stat. 124), “Alaskan lands... 359, 
395, 685 
July. 4, 1884 (23 Stat., 06), Indian home: 
SBS BRERA cen ecoads tiene ween ee toh ne tatensewats 277 
as uly: 5, 1884 (23 Stat., 108), abandoned miii- n 
 tary-reservation.... 2.0.2.2 ..see. 50-203 418; 501 
February 25, 1885 (23- Stat. 321), enclosure. 
. of public land ........-.-22.-+2-seeseeee 364 


July 6,.1886 (24 Stat., 123), forfeiture Atlan- 
tic and Pacific............-.-... 136, 299, 640, 678 
Augnst4, 1886 (24 Stat., ee sree ane 


“Of loGal OMCETS sac 54 caus isa d ese cane ene 415 
February 8, 1887 (24 Stat., , 388), Indian a. 
‘Jotments ..-....2..ece0. 123, 239, 252, 332, 409, 630 
_ February 8, 1887 (4 Stat., 388), sec. 4...-- . 182, 500 
February 8, 1887 (24 Stat., 391), sec. 2,3 New 
. Orleans Pacihe eden ee * Odd | 
March 3, 1887 (24 Stat., 526), compensation -_ 
of local officers -....2.22.-ceceeeeceneeee 415 


March 3, 1887 (24 Stat., 556), sec. Aon etaeey. yg) 480, 
ms 38, 294, $21, § 336, 435, 479; 554, 666 


March: 3, 1887 (24 Stat, 556), secs. 4- and oot? ~ 188 
March 3, 1887 (24 Stat., 556), sec. 5...25.2-. 633, 677 
August 9, 1888 (25 Stat., eee Indian tr thal - 
rights ....0-.%- saa een ees Resketee ye. .6 _ 628 
September 1, 1888 (25 Stat. 452), see. J u,] In. 
dian landss.c22.52 5.002302 Sere seer -. § 
September 10, 1888 (i D Stat, 473), water re- - 
=) = ae Oa sg 


January 14, 1888 (25 Stat., 642), Chippewa 
TANS coed eins ean imitates 119, 132, 285, 408, 620 


January 14; 1889 (20: Stat., 642), sec. Benen *, 408 
‘January 30, nee ai mkaty (662), water re- er 

SOPVOcncscs pee ceweep mance scans naewesc oun 259 | 
February 22, 1889. (25 Stat., 676), sec, ‘, _ 
~ BONOOL IANNIS 022 Seabee gescbe ae aneee oes 695 


‘March 2, 1889 (25 Stat., 854), sec. 2, second 
& SONG Yess {ns ete chcceaser eee eee . 307, 717 
March 2, 1889 Btat., 854), sec. 4, price o of 


. MIT oiccts ct aea ed cen awosaaeek ce beac. 
“ ‘March 2, 1880 (23 Stat., 850, sec. 5, addi: ny 
tional entry 2224 si2552 +3 dbenseeceee 185, 217, 308 


‘tional entry. seston nal alet connenenee . 217, 308, 617 


~ 


‘March 2, 1889 (25 Stat., 980- 1055), sec, 13, 
Oklahoma da 108, 246, 372, 528 
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Mate 2, 1889 (25: Stat., 854), sec. 4, final : 

proof ewurticeis boa dbse tee sa hese eee Peas ass 3824 

-March2,-1889 (25. Stat., 888), sec, 21, Sioux eee. 

esl ees Rep ree con enees meen ore BAL. 

March 2, 1889 (25 Stal. , 888), sec. 18, Sioux a 
RATR seats oe ccna ueeskonecteese oe 


331 


March 2, 1889 (25 Stat., 1013), Indian lands. 
May 2, 1890 (26 Stat., 81), Oklahoma lands. 7 
May 2,:1890 (26 Stat., 81), sec, 22,  Olda- we: 
oii lands 5 oucsen cvweescbaVetoasea sale Am oOOS. 3 
‘May 14, 1890 (26 Stat., 109); townsite entry.  =«-:175 
May 14, 1890 (26 Stat., _ 109), Oklahoma | 
| fownS!te:.. -s.ceccesescnteecesencedecue 502, 528 
May 26, 1890 (26. ‘Stat., 121), preliminary : 
affidavits, final proofs ...............2.- 856 
June 20, 1890 26 Stat. 169), water reserve ae =e 
IANO cede costes cone eoueekeuuuuecess 158 
2 Tuly 3i 1890. (6 ‘Stae., 215), admission be ae, % 
Tdane Bg eateries cauuks clue a 690: 
September 26, 1890 (26 Stat., 196), f ‘forfeit- . 
ure of railroad lands .-......-.----+--- . 440° 
September 29, 1890 (26 Stat., 496), § sec, ae : 
_ forfeited railroad lands..-......-.---.- 4865 
‘September 30, 1890 (26 Stat., 684), payment.  ~ 818 
-February 28, 1891 (26-Stat., 794), allotment. 200 
February 28, 1891 (26 Stat.,796),schoolin- ~ 
demnity....crsceeceeseeee. Suede 183, 364, 399, 697 Ble ®. 
March3, 1891 (26 Stat., 854), private claims. - 53 =. : 
March 38,1891 (26 Stat., 989-1026), ' sec..17, 
Oklahoma lands...-..-. Leeda arane serait eet 528, 585 
March.3, 1891 (26 Stat., HP), timber on 
public: lands.252 300 ce seseses obes sews 322. 
March 8, i891 (26. Stat. , 1093); timber cut- 
LEE ee peed IR een a De eget Seen eae 350, 572. 
| March 3, 1891 (26 Stat., 1095), sec. Ae ‘timber 
| SUNiNe ject S see csi cr ener neienee 214, 643 | 
“March. 3, 1891 (26. Stat., 1095), sec. 5, Pe 
homestead entry.....2..222-.5--- =e Ania olds 648 
waroh 8B, 1891 {26° Stat., 11095), sec. 7, con- Pe ee 
. firmation eaten home e. ask fenncee 423, 525, 539, 
March 3, 1891 (26 Stat., 1098), se, 11,Alas- 
e UAT 10 WIIGI0O 44 vuaen 2eannere sce neeree 357, 685 
March 3, 1891. (26 Stat., 1098), secs. 12and 
13, purchase of Alaskan lands... see... «416 
“March 3, 1891 (26 Stat., 1095), sec. 16, town- 
SUED sitet a scivins wes ead ean dade teeta 21°: 
March 3, 1891: (6 Stat., secs. 18-21, right’ 
7 ~ of way 2. Sukie iin aaah wie ants eee ine 112 
March 3, 1891 (26 Stat., 1095), sec. 24, forest 
 veservation .....-..--+.--- wees 344, 384, 577, 598 
July. 1, 1892 QT Stat. ce Colville Indian Ne 
— amd... a eee eeeen tee cece te nec ee ees 661 
August 4, 1892 (27 Stat., 348), timber and . 
_ stone lands.....:. Biles eet a Gra beara elias ks ee 
August 5, 1892 (27 Stat., 300), ‘St. P.M. and — . 
AL, GPANG.. 2... sees ce ele e ewe tse w ewe ee - 254 
| February 13, 1893 (27 Stat., Aad), timber 
:( POMPE Be oss svonscangewecaecsensesesn ress 572 
March 3, 1898 (27 7 Stat., 593), timber culture =e. 
BUY ida weeds tudes duasenh enw aa teas 215. 
‘March 3, , 1893 (2 27 Stat., 612- 642), Oklahoma | a 
landlss:.cosscctek one seuie sce weeees, 502, 528,534 
March 3, 1893 (27 Stat., 612), sec. 109, :Chero- fy nee 
335 
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. ACTS. OF CONGRESS CITED AND CONSTRUED. 
we: RG . Page. 2: a re _. Page 
March 3, 1893 (27 Stat, 612-68, Pusenue | January i8, 1897 (29 Stat., 490). sec. 4, is 
2 Wands tee he ere eee on - Oklalioma school lands....-...---2.---- Td 
' Mareh 3, 1893. (27 Stat. 642), sec. 10, Ola: January 30, ee ee Stat., B00), graduation ae 
homa lands .....--...l..---ese..--- 108, 246, 372 ODELY ex ote cs duce ieee soe eee ae ee , 852 
Peptember 1, 1893 (28 Stat., 11), Oklahoma . February 18, 1897 (29 Stat. 525), forfeited ee 2 
lands, joint resolution.-.........--..-.- 502, 529 railroad IANO twa. ca cee weketeews sees mu o 
Hovombars: 1s Bake Se tants) ne claim,. ; June A 1897 (30 Stat., 11-36), forest re-~ a 
_.expenditure.......- eM Ade coemwne awaete be 65 | . serve .. 382, 391, 531, 553, 575, 578, 580, 593, 594, 597 
May 4, 1894 (28 Stat.,71), certain reserva- June 7, 1897 (30 Stat., 62,72), Indian lands.. ~- -240 
tions in Oklahoma confirmed...... ae 534 | June 7, 1897 (30 Stat., 62-87), Ute lands.... | 457 
July 16,1894 (28 Stat. , 107), sees. 6 and 10, 208 June 7, 1897 (30 Stat. 62-90), tribal os A 
Utah school grant......--.--..---0e0e. 19, 625. || 2 Of Indians 22822 ees caste ascetic eee 410° 
duly 16, 1694 (28 Stat., 107), sec. 7, State June 7, 1897 (30 Stat., 62), see. . 10, mining a 
‘SElECHON; VtOl siccictudwedesssgeseecess 69 | . claim in Fort Belknap reservation ..... . 168-. 
August 15, 1894 (28 Stat., 286, 326), Nez -T dune 23, 1897 (30 Stat., 1): aoe county, a; . 
Pe ncpllindl sidan tec Secu ake he 252 Ol ar. wast aecewoherwetn es Coelutatelease Bal 
August 15, 1894 ie Stat., Ber oi): Ute ' | May 11, 1898 (30 Stat., 404), right of way.- . 
¢ MANU Siientcevnson ade uis issn eveees.eve yes 457 | May 14,1898 (30 Stat., 409), sec. 1, Alaskan — 
August 18, 1894 (28 Stat., 872-395), State AROS AK Soe te oe eu .. 450 
JSOLECHIONS s wot te2 gute esees Sere ss ee eee —. 690 |. May 14, 1898 (30 Stat. “ 409), sées. 1 and 10, 

August 18, 1894 (28 Stat., 397), soldiers’ ad- | Alaskan lands Niqaees taped dusneeuaieren 7 95 
ditional homestead: .....-.-..:..-20---- 659 | May 14, 1898 (30 Stat, 409), sec. 2, ‘Algakan oe 
August 20, 1894 (28 Stat., 423), survey 0 on: INNIS. ctcawaees cetetdedsnces Ss euei canes 106, 397. 

. deposit by RvR. Co..-...----- sue. eee 347 © May 14, 1898 (30 Stat. , 409), sec ee 447, 451, 685- 
August 23, 1894 (28 Stat., 491), abandoned — | May 14, 1898 (30 Stat., 409), sec. 10, Alaskan - 
' military resevrvation...-..----..-----.6- 261, 418 lANGS icc ahensndoesans aeaameee 395, 416, 449, 684 
December 29, 1894 (28 Stat., 599), second May 14, 1898 (30 Stat., 409), sce. «11, puner 
Ott seo howe eee ee 2807, TAC on Alaskan lands ...2::.--./---: 206.04. _ 572 
Jauuary 26, 1895 (28 Stat., 641), aioe . June 16, 1898 (30 Stat.,-47 73), naval and mili- - 
CRUSE PALENUE sfc ee kee Sess ceeedlueine 255 tary service of settler. ....2..----....- . 484,625 
February 15, 1895 (28-Stat., 664), abandoned | June 21, 1898 (30 Stat. , 484), school grant of. 
military reservation .......--......---- 423,501 -| Now Mexico .......-....-..22..22------ 364, 399 
February 26, 1895 (28 Stat., 683), classifica- July 1,1898 (30. Stat., 571), Colville Indian , 
tion of lands ....-.- paebes Ce sip AOD, PAR DOS O10: | ~ land tia hale inek sue vuaiteisietceeian - 661 
February 26, 1895 (28 Stat., 687), isolated July 1, 1898 (30 Stat., 620), adjustment of. 
tract ...... iuiidscdtlunsecee 153, 320, 347, 378; ‘486 Northern Pacific grant... 58, 224, 242, 316, 328, 387 
January 23, 1896 (29 Stat.,.4), forfeited ‘rail- J uly 7, 1898 (30 Stat., 652-674), townsite ~~ 
Toad lands....---.---.-----------00+0-- - 427 HGards Jostseaestaseeel seeetcheeeuc sede O28 
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DECISI 0 NS 
“RELATING TO. = | Cre ae — ‘“ 


THE PUBLIC. LANDS. 


RIGHT or WAY—TELEPHONE LIN INDIAN RESERVATIONS. 


Opinion. 


a 7 The act of - July oA, i866, aaiinidne the construction ae maintenunee of ee we 


lines through and over the public domain, and along military or post roads. of : 


i the United States, contains no gr ant or authority for ue construction, and main- > 
tenance of telephone lines. ° : 


Poke telephone company that, without statutory aiithority, enters upon and acca ee oe 


; 05 telephone line across an Indian reservation. may be dealt with as. a oe ie 


for such unlawful invasion. 


‘Under : a right of way grant ie: a railway company Cross an indies sans Valo, mae o 
“where the statute authorizes. the construction and: maintenance of a telephone = 


line upon said right of way, it is immaterial, so far as the United States: and 


- Indians are concerned,. whether said railway company constructs: and peratcs ee 


the telephone. line or permits another party soto do.. 


a . Whether a person ig in an Indian country ‘‘ without authority” of ie or wheuher HE, 


his “presence within the limits of the reservation” is “detrimental to the peace _ : Poe 
and welfare of the Indians,” must be determined by the Commissioner of Indian. - 
. Affairs, acting under the direction of the Secretary of the Interior; bat if so". 


- found, the offender may be summarily removed from any tribal reservation. | 


: ag authority to remove property, wron gfully brought upon an Indian. reservation, eae 


-*: or the presence of which upon a reservation is detrimental to the’ peace and 2:-%° 
_ ‘welfare of the Indians, necessarily follows from the authority to remove per--- | 
- sons. unier like circumstances, and trom the general power of management. of =. 
oo. Indian affairs committed to-the Commissioner of Indian Affairs, pene under’, | 

ere the direction of the Secretary of the Interior. ? Sin pet 


- Assistant Attorney General Van Devanter to the Secretary of the Interior, ee me 
re, | : July 1, 1899. a Sef. aad (B, B., JB.) ae . 


at his esa ‘dated October 15, 1898, relative to ie application of a 


ys te Arkansas Valley Telephone Company for permission to, extend its 
_ lines through the Otoe and Missouria and Ponca Indian reservations, = 
the Aeting Commissioner of Indian Affairs invites attention to two 


_. telephone lines which have already been built across: ‘Indian. reservar oe 
a - tions, one by the Inland Telephone and Telegraph Company across the" oe 
& Umatilla Indian reservation i the wiats of. Oregon and the other by. = : . 


2967 —VoL ee 
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- ty Rocky: Nountain. Bell Telephone Company ‘ across . the Fort faa 
_» Indian reservation in: the State of ‘Idaho, and asks to be directed: as toe - 


the action to be. taken in the. premises. — By reference of October 17, 


oe 1898, from. the Acting. Secretary, I am. in receipt. of the above ar 


cee amd. accompanying correspondence for an opinion— Se doh 


7 ae to the right of: the Inland Telephone and Telegraph Company and tiie Shocks : 


Mountain Bell Telephone Company to build telephone lines on the Umatilla and.” : 
Fort: Hall Indian reservations, respecti ively; re and whether or notin so building lines: one 


a they have unlawfully, invaded the réservations and committed. trespasses for which’ ae 


they may be proceeded against by the Department. “and in: case th ey did so unlaw- 

“fully invade the reservations and commit: trespasses, by wh at means. may: the Depart- . 
ment proceed. against them,- Has. the- Secretary power, to take down thes wires and. = 

expel the agents of the companies? eee meee Shag 2 OS ae oe aa hal 


Tt ‘appears from the. éorrespondence. had ‘that the telephone iaee 
across the Umatilla and Fort Hall Indian. reser vations were constructed 


he ‘by the respective companies during” 1898 and prior to October first of : 


that year; that the Inland Telephone and Telegraph Company’s line é 


"puns from Athena. to. Meacham, Oregon, via Thorn Hollow, a distance 


ee of about. fifteen. miles, entering the- Umatilla reserv vation at a point —— 

= “about-one mile south iE Athena and leaving it at a point about four 
.. miles north of Meacham, passing through the reservation, partly on 
-- and partly off public roads on legal subdivision lines, and most of the _ 

~~ way over or along allotted lands; that the Rocky. Mountain Bell Tele- ae 
~~” phone Company’s line enters the Fort Hall reservation on its southern - 
boundary near McCammon, Idaho, follows. a wagon road on Indian - 


lands to Pocatello, a distance cf about twenty-four iniles, and is extended | 


oe thence. on the right of. way of the Utah Northern Railroad, a distance 


- of about. twenty- three miles, to the north boundary of the reservation; os 


a aid that the chiefs. and headmen of the Indians on the Fort Hall reser- ~ 


— vation filed a protest, September 14, 1898, Sgainst: the ‘building of “the ao 
i Pelephone, Jine on their reservation. ~ rhe 
oo The Inland Telephone and Telegr sph, Company, a as appears fiom the oe 

a letter of its general manager, dated: August 3, 1898, to the U.S. Indian | 
et agent at the Umatilla agency, contends that it. had the right to build 


its line over the Umatilla reservation by. vir tue of: compliance: with the: 
act of J uly 24, 1866 (14 Stat. , 221);: the. provisions: of which are. pre- 


served in sections: b263 to 5268 inclusive, oF the Revised | Statutes. The a 


| ag act reads: aS. follows: 


of ‘hat any telegraph company now w organized, « or whi ah may “heteafter t c okganized Bs 
“under: the laws. of. any | State in: this. Union, shall’ hay e the right to construct, main- - 


. tain, anc: operate lines - of telegraph through and over any portion of: the public a 


— domain of the United Sta tes, over and along any of the inilitar yor post roads of the 


eo . United States which. have been or may hereafter be declared such by.act: of Congr ess, 


~ and over, under, or across: the navig able: streams: or waters of. the: United States: 


Provided; That such lines of telegraph shall beso constructed and maintained as not 
“2 to obstrnet the navigation of such streams: and. waters, or interfere with the ordi- oe 
ee “onary travel onsuch military or post roads, And. any of. said: companies. shall have. | 
ae the erightt to take and use from: such. public lan ds: the necessar ay Bronce timber, and hi ahleg 
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ae one minterials fora lis Pare piers, stations, and other ceonnal usés: in the eountines awe 


; | tion, maintenance, and operation of said. lines of telegraph, and may pre-empt and 
use; such: portion of. the unoccupied public lands subject. to pre- emption. through . peas 
Ye which its said lines of telegraph may. be located. as may be necessary for its. stations, ; ae oe 


not exceeding forty: acres for cach station; | but ave ‘Stations: shall not. be. within: , 


. fifteen miles of each other. 


_.. Bec. 2. That teleg graphic Gomminications betes een. the several departments of the _ 
government of the. United States-and their officers and agents. sball, in their'trans-° 

| ‘mission over the lines of any of said companies, have priority over all other business, 
and shall.be sent: at rates to be annually fixed by the Postmaster-Gen eral. a 

> ‘Sue. 3. That the rights and privileges her eby granted. shall not be transferred. by 

any company acting under this aet to any other corporation, association, or person: 


-' Provided, however, “That the United States. may at any tims alter. the expiration of 


‘five years from. the date of the passage of this act, for-postal, military y; or other pur-. 
“poses, purchase al} the telegraph. lines, property, and. effects of any. or all of said. 
< companies at an appraised value, to be ascer tained by. five: competent, disinterested 


, » persons, two. ‘of. whom ghall ‘be. selected ‘by. the. Postmaster- General of the. United 
~~ States,” two ‘by the company inter ested, and one by the-four so- previously. selected... i 
‘Src. 4. ‘That before any telegraph company shall exercisé any of the. pawers.or... 


ee? : - ivileges. conferred. by this act, such comp: any. shall. file their written acceptance j | 
ne with the Postmaster- General of the restrictions and obligations requir ed by this aets a 


The recent: decision of the supreme court in the case. of The City: of ve a 


a Richmond ». The Southern Bell Telephone and: Telegraph Company ae 


: (174, U. Sy.  jJis against the above contention of the Inland Telephone 


- and Telegraph Company...In that case the Southern Bell Telephone’ 
4 and. Telegraph Company filed a bill for an injunction to restrain the oe 
oe city. of Richmond, its agents, officers and all others from cutting, remov-- 
jing orin any way injuring the company’s lines, poles and wires within: Se 
_ that city and from preventing or interfering with the exercise of the =. 


. rights” cletined by the company under the act of July 24, 1866, SUpY a, Sas 
~ and also from taking g proceedings. to inflict and enforce anes Bnd Pei. sc. 
_--alties on said company for exercising its alleged rights... The cirenit | 
~. court granted the injunction. as prayed, and its decree, though modified =. 
>) in certain particulars, was affirmed by the cireuit court: of appeals. ‘The 


Case. presented the question whether a telephone line was a telegraph ae 
ie line within the meaning and intent of the sald act of 1866 and upon that’ 


question the court SOU ee ee EG ee Pa i fe ke eg 


But independently of any oe as to the extent of the anihorty granted a 
‘telegraph ” companies by the. act of 1866, we are of opinion that the courts below 
- -erred in holding that the plaintiff, in respect of the particular, business it was con- 


ducting, could invoke the protection of that act. The plaintiff's charter, it ig true, _ 


_. describes it asa telephone and telegraph company. Still, as disclosed by: the bill ie 
and: the-evidence in the cause, the. business in which it was. engaged: and for the © 


; protection, of which against hostile local action it invoked the aid: of. the federal - ae 
court, was the business transacted by using what is commonly called a * telephorie,” coe. 


whieh is: ‘described in an agreement between the Western ‘Union ‘Telegraph Com-. 


. “pany. and-the, National Beil Telephone Company, in 1879, as Man instrument for elec- c ee : 
a gate transmitting or receiving ay tieulate teelas ae ee : id Bee cee 


“Ten may ye that the public policy intend i ne eronesa “hy: the act of Congrese ae a 


: - of 1866 would suggest the granting’ to 0 teleplione pompanies oF the rights and Pay i- he : ie : 


oy hs oo "DECISIONS RELATING 'TO THE PUBLIC LANDS. 


oe ee leges. acwried: to. idiegean companies, . And it may be that if the iélephions had ae os 
been known and i in use when that act was passed, Congress would haveembraced in 
_ its provisions companies employing instruments for electrically transmitting articu- 
-— late speech, But the question is, not what Congress might have done in 1866 nor ~~ 
. what it may or ought now to do, but what was io its mind when enacting the’ stat- ee 
o. ute in question. Nothing was then distinctly. known of any device by which ar tic- ae 
ee yee ulate speech could be electrically transmitted or received between different points, aa 
= more or less distant from each other, nor of compauies organized for transmitting 
-o°  Inessages in. that mode. Bell’s invention was not made public until 1876, Of the 2 gs 
different. modes now employed to electrically trausmit messages. between distant =~ 
. points, Congress in 1868 knew only of the invertion then and now popularly: called 
the telegraph. When therefore: the act. of 1866 speaks of telegraph’ companies, ibe ss we 
could have meant only such companies asemployed the means then used or embraced — ne, 
~ by existing inventious for the purpose of transmitting messages morely by. sounds of" ee 
‘instruments and by signs or writings. | 


‘In 1887 the Postmaster General submitted to he i iotney General: the acer tos 


* whether a telephone company or line, offering to accept the conditions prescribed i i) ae 
Title LXV of the Revised Statutes (being the act of 1866), could obtain the privi- 
- leges therein specified. Attorney General Garland replied: “The subject of Title 
LXV of Revised Statutes is telegraphs. In all its sections the words ‘telegraph,’ **tel- 
. -egraph company’ and ‘telegram’ define and limit the subject of the ‘legislation. fae @ 
. a When the law was made, the clectric. telegraph, as distinguished from the older 
forms, was what the lawmakers had in view. The electric telegraph, when the law. 
was. made, as to the general public, transmitted only written communications. 
Its mode of conduct is yet substantially the same. This transmission of write | ai 
-- ten messages is closely analogous to the United States mail service. Hence the 
ae acceptance of the provisions of the law by the telegraph company was: required. oe 
to. be filed with the Postmaster General, who has charge of the mail pervice, 
hice Under the.several sections embraced in the Title, in consideration of the right 

of way and the grant of the right to pre-empt forty acres of land for stations 

at intervals of not less than fifteen miles, certain privileges as-to priority of right 

~~. over the line, a also the right to purchase, with power to annually fix the rate of some ea 

eae pensation, were secured-to the government. Governmental communications to all oo 

distant points are almost all, if not all, in writing. The useful government privi- 
-leges which formed an important slement in-bhe. legislation would be entirely inap- 

$e8 plicable to telephone lines, by which oral communications only are transmitted. | AS os. & 

. purchase of a’ telephone line certainly was,not in the-mind of thelawmakers. In| ~° 
~ eommon and techuical langnage alike, telegraphy and telephony have different: sig- “ye 
 nifications: Neither includes all. of the other. The science of. telephony | as DOW 

_ “understood was little known as to practical utility in 1866, when the greater part of  _ 

- the law contained in the Title was passed. Telephone companies therefore are not. 
within the < category of the grantees of the privileges conferred by the statute.’ SEE? oo 
~ similar privileges ought to be granted to telephone companies, such a grant would ee | 

© coine within the enene of legislative rather than administrative Rates oe ace as 

| Opin. 87.) - ogee 
It is not bie fanction of the judiciary, henaass of aiseoveus after he act of: 1866, eee 
a to broaden the provisions of that ‘act so that it will include corporations | or com- 
: panies. that were not, and could not have been at. that time, within the contempla-. ae 


Ke tion of Congress _.... he conclusion that the act of 1866 confers upon teleplione | . 
: companies: the alia rights and privileges therein’ specified is not authorized. by. 
any explicit: language used by Congress, and can be justified by implication only. on oe 
_.. But we are unwilling to rest the construction of au. important act: of. Congress. upon 2 
Pe ‘implication: nierely ; particularly if that construction might tend to. narrow the full 
7 : ee, : coutrol alway S exercise by the local anthorities of the States over streets and alleys. He Hho tg 
aoe within their respective jurisdictions. If Congress desires to extend the provisions 
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; ‘of the ‘et of 1866 to companies en gaged i in the business of siséeriaally transmitting | 


articulate. speech—that i is, to companies popularly known as telephone companics, Pe a 
and never otherwise designated in common speechlet it do so in plain words. It 


ae will be time enough when such legislation is. enacted. to consider my: qnestions of ee 
7 constitutional law that iInay be sig vested by it, 7 a ee 


It is clear: under this authoritative decision of the supreme. idourt" 


- that no grant or authority exists in the’ act of 1866 for the construction . 

of the aforesaid telephone. lines across the Umatilla and the Fort Hall 
Indian reservations. Except as to that portion of the Rocky Mountain © 
Bell Telephone Company’ s line which is upon. the right of way of the 
Utah Northern railroad, I ain unable to find any grant or authority for 
the construction ‘of: either line within the limits of these reservations, 
and am of opinion that, with this exception, the companies. in question. 
by entering upon and constructing their respective lines unlawfully 
invaded and trespassed upon. the EEN SHON) and are e liable, te 
to be dealt with as trespassers. 


The eleventh section on the. act of September I, 188s aa Stat. 452, 2 % 


: 456), entitled— 


An act to accept and ratify. an agreement made wh the Sigalione sad Bannack - 
Indians, for the surrender and relinquishment to the United States of a portion of 


the Fort Hail reservation, in the Territory of Idaho, for the purpose of a town: site, — nn 


and for the grant of a right of way through said reservation. to the ‘Utah and —_ 
Northern Railway. Company, and for other purposes, = oo 


7 Vauthonies the use of the lands taken by said railway company there. : 
under for its right of way and station grounds— | 


for: such purposes only as shall be necessary for the construetion, maintenance, § and. 
convenient operation of a railway, telegraph or telephone lines. — ew | 


‘Ibi is not. deemed material under the quoted provision, So. far as ‘the _~ 
an United States. or the Indians are concerned, whether the railway com- 
pany: constructs, maintains and operates the telephone line or permits — 
or authorizes another party to do so. <As to that portion of its line. 
within the limits of the reservation which is on the railroad company’s 


right of way, Iam of opinion that the Rocky Mountain Bell Telephone .— 


Company is not a trespasser against the governinent or the Indians. 
The Indians within the United States stand in their relation to the 
United States as wards to a guardian (C ‘herokee Nation v. The State 
of Georgia, 5 Peters, 1,17; Worcester. v: State of Georgia, 6. Peters, 
515, 559; United States: », Kagama, 118 U. S., 375; Choctaw Nation 
1 United States, 119 Os35 15.206 and Stephens. v. Cherokee Nation, 
174. U.8., 445, 484). In a of the paramount authority. of Congress 
over the Taditin tribes and of the duties imposed on the government by — 
their condition of dependency, congress has from. time to time. passed 


. laws for the government of the Indian country. By section 441 of the 
_ Revised Statutes the Secretary. of the Interior is charged with the — 


supervision of public business relating to the Indians; and by section. 
te 463 1 is committed to the Cominissioner of aie Affairs, under the. - 


7 aie of che: Seer etary of the Interior, al ageeably:? ae a cae ~ 


: tions. as the President may prescribe, “the: managemeut of all Indian _ a 
affairs, and all matters arising out-of. Indian relations.” ‘Sections 2147 are. 


: ud 2149 of the Revised Statutes, respectively, provide: — oe 28 


7 “Sno. 2147. The super mntondeutt of Indian’ affairs, and the Indian agents ‘dnd sub- te 
oe eénts, shall have: authority to remove.from the Indian country all persons found : 
. -.. therein contrary to law; and the President is anthor ized to. direct the mary force eee 
outs, be be employed in such nemewal: . | - 
- Sec. 2149. The Commissioner. of Indian Affairs is adthori zed na uae: sein’ - 


se ae approval of the Secretary of the Interior, to remove from any tribal reservation . : 
any person being therein without authority of law, or whose presence within the. .-: 


limits of the reservation may, in the judgment of the Commissioner, be. detrimental a 


af ~ to the peace and weltare of the Indians; and may employ for the pur pose such force ag a 


- as. may be ecesaty | to enable the agent to eneee the removal of such poren: 


‘Relative to the « exercise of the authority to remove per sons andes oo 


im Gains. 2147 and 2149 Assistant Ears Gener al Shields _ an 65586 
: open dated October 19, 1889, said: ae 


Whether a person is in: au Indiau country y “withont au ihomty si of lavyo or ea hotter vs 


“his ‘presence within tbe limits of the reser vation ” is “detrimental to the peace and. Bt 


: welfare of the Indians” must be determined pr imarily by the enlightened. judgment 


|. of the Commissioner of Indian Affairs. But, if so found, with the approval of the 
mr Secretary of the Interior, the offending person or persons may be Jaume a removeil 


oe pony: any tribal reservation. 


| ‘This opinion has received the spproval of several : Secretaries of the e 
Interior, and I concur in the views expressed therein... 7 


7 ‘While authority is thus explicitly given to remove . persons rom: : 
‘tribal reservations, I am not. aware of any express statutory authority 


- _ for the removal therefrom of the property of trespassers. I think,how- | 


“2 ever, that such express authority is not necessary. The qubhority, to | 


remove property, brought upon a-reserva tion without authority of law, 


or the presence of which upon a reservation is detrimental to the peace . 


and welfare of the Indians, seems necessarily to follow from the author- 


ity. to. remove persons under like circumstances, and from the general ao: 


- spower of management of Indian affairs with which the Commissioner a 


of Fndian. Affairs, nouns under the direction of the See of the. ’ 


‘Interior, i is clothed. | 7 Z 
. Tam therefore of ¢ opinion that the Goan oiies of neuen Affairs, ; 
with. the approval of the Secretary, may remove from these reservations . 


the agents and employes of these companies, and-also. the wires, poles: wh at 


and! other. property of the: companies where the same: are nen the = 
reservations without authority of law as aforesaid. ca 


The propriety of citing each company to withdraw its agents. aide a 


. “employes, and its wires, poles and other pr operty within a stated time, 


- before exercising the aforesaid. authority to remove them from. the res- 
ery vations, Will be. so readily appreciated as. to render any. suggestion. _ 


- upon that vee unnecessary on my part. 
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he: method of: proceeding against: the: companies for any injury done a 


oe or damage inflicted by their unlawfnl invasion of and. trespass upon the — ne 


reservations is by the. institution of appropriate: actions in. ne courts: oe 


Approved, July 1, 1899. 
E. AL HircHcoox, 
ae Seoretar ys 


DEVER ET AL v. AYARS. | 


Motion. ee review of depar ee decision of March 6, 1899, 28. D, © 
169, denied: ‘by pu Hitchcock, J aly: 1, 1899. too 7 


"MINING CLAIM—PATENT—UXPENDITURE. Ee Wee 
| MavrLownr Goup Aine Co. 


ke single apoiiantion may embrace, and. a eile. patent. issue for placer and. ids: | 
claims, where the land involved ‘lies in one body or. piece, has been claimed or 

- located for valuable deposits, and the several claims have a common ownership: me 
“Under an. application for mineral patent, which embraces several locations’ held in. 

- common, and jis mate and passed to entry prior to July 1, 1898, proof of an 

expenditure of five hundred dollars on the group. of claims is sufficient, under ‘ 

amended rule 53 of the mining regulations. | , Lo | 


Becretais y Hitchoook to ‘the Commissioner of the General Land Opie, is 
aes YY, D.) oe Ff, Tuly 3, 1899. mo ¥ (G. B. G.) 


J aly 13, 1895, the Mayflower Gold: Mining Ueapaae made: its ‘appli- 
cation for a. parent under section . 9395 of the -Revised Statutes for the 
‘Beaver Springs placer No.1, the Beaver Springs. Placer. No. ay and the 
Mayflower and Highland Chief lode claims. | ‘i 
_ These claims are. contiguous, the two. placer alain adjoint each. 
other, the Mayflower-lode adjoining the ‘Beaver Springs placer No.2. 
on the southwest, and the Highland Chief lode en OAe the Beaver’ So 
. Springs placer No. 1-on the northwest. : e 

‘An eutry of these claims was, alignets and patent éértilicnte: Sesued. 


~ October. 12, 1895. This entty. was before the Department once before ; a 
upon another question. Elda Mining and Milling Company 4 v, _May- i» oe 


flower Gold Mining Company, (26. L. D. , 573). 


_ August 18, 1898, your office, upon an examination of ae evidende ae 


Feubmitteds in support of the, application for patent, found. that the said 


- Highland Chief and Mayflower lode claims were contiguous to: but not. ieee es 
| embraced within either of the placer claims, and held:that.“thereisno 
ae authority under the mining laws for embracing. in an application for. >> 

patent a lode and a. placer. claim, where the lode is. not. within. the ae 
exterior limits of the placer. ‘Npeatious’ ‘The claimant company. WAS? 
_ thereupon notified that it would be required to elect whether it desired — ‘ 
to retain’ in its sentry the epee claims. or one of. pee lode claims he i a 


eo se _ DECISIONS RELATING TO THE PUBLIC LANDS. 


; ‘Sati of. the placer claims rendering the jolie: elaine”: non. -coutig- . 2 
. vous), and that upon such election the entry. would be canceled as to the: a 


other claims. ee 

- August 29, 1398 cient requested chat ne es ie oni ad to ce Se ae 
= board of. lequitanlé adjudication for approval, but your ‘office, Septem- at eS 
ber 29, 1898, held that the entry having beén” allowed in violation of = 
the mining regulations, the request could not be. granted. In ‘that - 
: decision it was further found upon a re- examination of the record that 9. 
‘ the amount of labor. and improvements upon each location were as. fol- & 


| lows: Beaver Springs placer No. 1, $100; Beaver Springs placer No.2, 


$700; Mayflower lode claim, $460; Highland Chief lode pepe $560; : 


| ms . and it was thereupon held that,. should claimant. 


make a selection of any of the locations embr aced in said enity, evidence cues be | 
furnished that the statutory. expenditare of $500 in Jabor or improvein ents has been | 
made thereon prior to or during the local. period of publication. cash aS AP 


Claimant. has. appealed ‘to the ‘Depar tment, its” contention ‘being: j In 
- substance, that’ the re as made should stand and ‘be Paget: to 
patent. | | Se ce aoe | | : | 
Your office holding that iene is no autor: caee the mining laws 
for embracing in the same application for patent. a lode claim and a 
placer claim, covering adjoining but different: tracts of gr ound, is made 
_ to rest upon section. 2333 ‘of the Revised. Statutes. That section is as 
follows: — 7 a it, re oe 
Where the same. person, association, or corporation. is. in possession of: 2 ee 
claim, and also a vein or. lode included within the boundaries thereof, application 
Shall be made. for a patent for the placer-claim, with the statement. that it includes 
such vein or lode, aud in such a case a patent: shall issue for the aa ELUTE Bub- 
1 to the provisions of this chapter, in eluding: such vein or lode. . 
This section does not support. the conclusion reached by your office. 
It directs in what. manner an application shall be. made for a placer 
: claim which includes within its boundaries a knowu vein or lode in the 
possession. of the applicant. . There is no rule of construction under — 
which it can be well said that a statute, which directs how. an applica- | 
tion shall be made fora a placer claim which includes a known vein-or — 


_ lode, prohibits the inclusion in an application. for patent of. aplacer — 
ee claim and a lode claim: covering adjoining but different tracts of ground. .— 
a NO good reason has been. given by your office, and none is sug gested by . 

7 the record in this case or by a careful investigation of the subject, why 


a single application may ‘not embrace and a sir gle patent be issued for — 


- placer and lode claims situated as these are, if the applicant. has com- a: 
plied: with the law.. Section 2325 expressly authorizes the inclusion in. - 
an: application for patent of * any land, claimed ‘and located” for valu. 


~ able deposits” otherwise spoken of as “a piece. of land,” and. as “the 


claim or claims in common.” The land'in question lies in one body or 
_- piece, has been claimed and located for. valuable deposits, and the S@V- 0: 
lanes eral claims. have a common oe ' _—e ev 


eo tion ot 


‘DECISIONS RELATING TO THE PUBLIC LANDS. oe 


In the matics of the expenditure upon these claims, the attention. of . 
| : ~ your ‘office is directed to circular of March 14, 1898 (26 LL. D., 378), gO 
amending paragr aph 53 of the ininin g regulations erred December ry the 


“Ad, 1897, to read. as follows: 


‘The Claimant at the time ‘of filing tine application for patent, 0 or at any time aithine ee 


the sixty days of publication, is required to file with the register, a certificate of the 
_surveyor-general that not less than five hundred dollars’ worth of Jabor has been’ | 
expended or improvements made, by the applicant or his grantors upon each loca-"_ 

~ tion embraced in the application, or if the application embraces several locations *- 
held in common, that au amount equal to five hundred dollars for each location, has” 

- been so expended upon, and for the benefit of, the eutire group; that the plat ‘tiled . 

_ by the claimant is.correet; that the field notes of the.survey, as filed, furnish such — 
an accurate description of the claim as will if incorporated ina patent serve to fully | 

_ identify the premises and that such reference is made therein to natural objects or — 

| "permanent monuments as will perpetuate and fix the locus thereof; Provided, That — 


as to ‘all applications for patent made and passed to entry before July 1, 1898, or 


which are by protests or adverse claiins prevented from being passed. to entry before _ 

that time, where the application embraces several locations. held in common, proof oo 
of an expenditure of five hundred dollars upon the group will: be. sufficient end an. 
expenditure of that amount need not be shown to have been made mpoDy or 408 the. 


benefit of, each location embraced i in the application. 


This entry was made October 12, 1895, and, inde the proviso i in 2 the” tn = 

_. eireular above quoted, the application for patent having been made and 

a passed to entry before J uly 1, 1898, and the application. embracing sev- site 
- eral locations held in common, the proof of the ae herein is 


sufficient. B.S. Hale (28 L. D., 524). 


The decision appealed from is reversed, and the papers are ‘hére'vith 


7 rr with directions to pass the entry to pene: unless other objec- | es 


J UNKIN wv. _ NILLSSON, 


- “Motion foe review of departm antal decision.of April 28, 1899, 28 L. Dy 
7 333, denied by ee H itchcock J uly 3, 1899. | 





‘RAILROAD LANDS—CONFIRMATION—ACT OF MARCH 2, 1896. 


J. A. Conaway: BY AL. 


—- f Under. the ‘act of March 2 2, 1896, it is the duty of the seecetaty of the iiterias to. oe ae 


_ investigate the claims of all persons who assert that they are bona fide. purchasers - nee 


_of dands erroneously patented or certified under a railroad grant, and who.pre--- 
sent their claims under said statute prior to the institution of suit to cancel the 


ore erroneous patent or certification. Le 


: Secretary Hitchcock to the Commissioner of the General Laid “Office, 


ts (We WD) 8 Fail 8, 1899. LW Oye 


With your office letter of November 30, 1898, were transmitted peti- fe 


7 _ tions of J. A. Conaway et al., asserting.a confirmation of title in them, Oa e 
7 under the. provisions | of the act of March 2, 1896 (29 sae alle to certain : pees 





= Sie "DECISIONS: ‘RELATING LO THE ‘PUBLIC LANDS: 


2 Pere land purchased by them from the Southern Pacific alo 


bas : ; ‘Company. cs x 
Upon. the showing made. the: title Of. these parchasers’ was: a2 this’ . 


ae "Department, on February 6, 1899, held to: have been confirmed by said — on 


act, and your officé was directed to make rite DpeR: the company. “ : 

for the value of said lands. 7 tae 

fa Pa DS, Department is now in receipt of your office letter of the 2nd 28 
| “ultimo, in which itis stated that: Bo A aes oe es 
an -In-aecordance with said. departmental instructions. this office, by. atiee “dated a 


. a February 28, 1899, made demand upon Mr. C. P. Huntington, President of said. South- an 
ern Pacific Railroad:Company for the value. of the land. More than ninety cove oi 


- have since elapsed and no response has been Teceived thereto. 


In said letter it is. further stated that: 


eer ‘It has recently been. learned that said tracts-are included in ae pill of connie me 2 
ie filed April 13, 1899, in cause No. 878, the United States v. Southern Pacific R. R. Co. 
- -étal., now pending in the United States circuit court, ninth cirenit, Southern dis- | 
 triet of California. | 


_ In addition to the cases above eantioued there are a “tiie ber of cases arhiere the | | 


Aa. Department has upon the recommendation of this office, held that the title of ‘peti- 
tiovers. was confirnied under the act. of March 2, 1896, supra, to tracts which. are, 2: 
a involy ed in said cause 878, but this office has not as yet noted the confirmation. on | | 

. the:tract- books: of this office or made demand upon the company for the value of the 


“land: and there. is also pending in this: office a number of petitions for confir mation of | 


- title for tracts 50 involved, which have not yet been reported to the Department t for - ae 
—_ confirmation. ws on ee 


“In: closing, your office letter states that: aa a 
In view ‘of the pen ding suit, it would seem that: no farther lamina should ie made 7 


oe pun the company for the Tale of any of the tracts therein involved andIrecom- 


a “mend that this office be directed to suspend action on all petitions for lands. involved ” > 
= = in said. cause 878 until the case is finally determined by the courts, ee a: 


~The act of Mareh 2, 1896, supra, is as follows: 


That suits by the United States to vacate and anu wl any patent to Tands heietotore ae 


cre ‘erroneously. issued under a railroad or wagon road grant ‘shall only be. brought. — =: 

+ within five years from tlie passage of this act, and suits to vacate and annul patents eon 
a her eafter issued shall only be brought within six years after the date of the issuance. 
EE ot of such patents, and -the limitation of section eight of chapter five hundred. and... +: = 


. - sixty-one of the acts of the second session of the Fifty-first Congress and ameud- - 
ments thereto is extended accordingly as to the patents herein referr ed. to. Butno | 


an patent. to. any lands held by a bona fide purchaser shall be vacated or ‘annulled, but. te 


the right and title of such purchaser is hereby confirmed; at ovided, That n0 suit a * 


2 : ae, shall be brought: or maintained, vor shall recovery be “had for. lands. or the value _ a 
ae thereof that were certified or atadted in lieu of other lands covered--by a grant. 
a which were: lost or Telinquished by the grantee in consequence of: the failure of: baa iy 


= _ government, or its, officers to withdraw the same from sale or entry. | aa ee 
ce & os See. Be Thatil any person claiming to be a bona fide. purchaser. of. any Fans eae 
oe - errotieously patented or certified shall ‘present his claim to the Secretary of. “the” 

~ Taterior prior to the institution of a.suit to cancela patent or certification, ‘and ifit .< 

: shall. appear that: he is-a bona fide purchaser, the Secretary: of the Interior shall’: . 


| request that suit be brought in such. case against the patentee,. or the corporation, ; 


_- .company, person or. association of persons, for whose, benefit. the. certification was 0 | 


made, for the: value of said land; which in no case. shall be more than the minimum - - 
.. Povermnent Py ice thereof, and the title of such claimant shall stand confirmed. Ane ae 


~ _andvérse decision i ae Sos we the Interior on. the bona fides. of heaelt ice ; 


shall not. be conclusive of his rights, anid if such claimant, or one claiming to be: Bot ame 


_ bona fide purchaser, but who. has not. submitted his. claim to the Secretary of the 


- ‘Interior, . is made a party to such suit, and if found by the court to bea bona fide = ae 


| purchaser, the court shall decree a confirmation of the title, and shall render a 


3 “DECISIONS ‘RELA’ TING ‘TO. THE. PUBLIC. LANDS. oe ott s 


decree in behalf of the United States against the patentec, corporation, company, 


‘person or association of persons for whose benefit the certification was made for the. 


ar value of the land as ‘hereinbefore provided. Any bona fide purchaser of lands. pat- - 


| ented or certified to a railroad conipany, and who is not made a party to such suit, 
and who has not subwitted his claim to the Secretary of the Interior, may establish ; 
his right as such bona fide purchaser in any. United. States court having jurisdiction = 
of the subject-matter, or at his option, as prescribed in sections three and four of. - 


chapter three. hundred and ig aa of the acts Bot ae second session of the Forty oo 


ninth Congress. | 7 

Sxc. 3. That if at any time prior to the institation of suit: ‘by the “‘Attomey-Gen- 
eral to cancel any patent or certification of lands erroneously patentcd or certified 
2 claim or statement is presented to the Seer etary of the Interior by or on behalf of . 


any person. or persons, corporation or corporations, claiming that such ‘person Or | 


“persons, corporation or corporations, is a bona fide purchaser or are bona fide pur- 
chasers of any patented or certified Jand by deed or contract, or otherwise, from or 


through the original patentee or corporation to which patent or certification was . - - 


issued, no suit.or action shall be brought to cancel or annul the patent or certifica-. - 


tion for said land until such claim is investigated ‘in said Department of the Inte- - 
rior; and if. it shall ap pear that said person or corporation is a bona fide purchaser a 


as for esaid, or that such persons or corporations are such bona. fide purchasers, 


then no suit shall be instituted and the title of such claimant or claimants shall _ oo 

stand confirmed; but the Secretary of the Interior shall request that suit bé brought 
‘in such case against the patentee, or the corporation, company’, person, or associa- Ge 

tion of persons for whoge benefit the patent was issued or. certification was made oa 


for the value of the land as hereinbefore specified, 


Under this act it is made the duty of the Séoratiry of: the ene . 


-. : to investigate the claims of all persons who assert that they are. bona ue 


fide purchasers of lands erroneously patented or certified and ‘who: pre. oe =e 


- _ sent their claims prior to the institution of suit to cancel the erroneous’ 
_. patent or certification. The petitions of Conaway et al. were presented’ re 


ne . before the institution of said suit on April 13, 1899, and therefore. ie: - 


was the duty ofthe land’ department. to proceed. with the investiga- eens 


tions of these claims, and if the claim of confirmation was sustained 


to demand of the railroad company the value of the lands, to the end ee 


7 that a fill statement of the matter conld be transmitted to the Depait- 
Inent of. J ustice with a request for ‘appropriate. action. thereon, so that — 


a (Lecree for the value of the land might be eougne! in the pending sult. ee | 


or in some-future suit. te : 
Other claims. of counnnation: of: title: ener Sains act “heretofore: or . 


"hereafter presented to this Department prior to the institution of suit. 


to cancel the patent or certificate will be disposed of in liké manner: ae 


. Claims presented after the. institution of suit will not be acted upon. a 


pending its determination, but the claimants should .be: advised that. wen! 
under the statute they can probably. present their claims in the suit. ae? 
wherein cancellation is sought and. ean | there obtain a v judicial ¢ determi- ree 


| nation of their sight and title. 


igre! aoe a TO THE ‘PUBLIC, ‘LANDS. 


pens treet ae 7 ih aad ts : a fet cas Se ns PBR OS 


se ee a, 





“MINING CLAIM—PLACER EN'TRY—DISCOVERY. 


FERRELL BT AL, v, Hocr Er ALL (ON REVIEW). ace x 


ae, Seétion 2895 of the Revised Statutes i is a Pabattite. of Tepose only, sO far as to fu the o 


‘assertion of adverse mining claims not filed. within the period. of publication, - 
and does not relieve the Land Department from the duty of ascertaining whether 
the land sou elit to be patented is miner al i in. Pneaeet ery and ther efore subject to 
~ disposition under the mining laws. ot : . : 
A single discovery is sufficient to attthorize the ieeation: of a placer elias and may, 
in the absence of any claim or evidence to the contrary, be aecepted as estab-.. 
lishing the mineral character of the entire claim. sufficiently to justify the 
patenting thereof, but such single discovery does not conclusively establish the 
mineral character of all the land inelu dedi in the claim, 80 as. to Decomee further 
_ Inquiry in respect thereto. | | 
The entire area that may be taken as a ieee claim can Viot mr Sacred as appurte- 
nant to placer deposits: which are shown to exist only in- a portion thereof. 


ie “Where : a part of the area embraced. within a placer entry, in this instance twenty ~ 


acres, is shown to contain no valuable mineral deposit: subject to. placer: loca- af 
tion, such part of. the elaim will be excluded from the entry. oes 


ig 


 Seeretar y Hitcheock to the Commissioner of é the General Land Office, a 
(Ww. Lest) ee Jily 7, 1899. (Ea FB.) (G..B.G:) 1. 
, ‘This controversy, involving: the Horse Gee Oaaiy: placer mining 
| cae survey No.. 2602, Helena, Montana, land district, of which Hoge 
et al, made mineral entry January 6, 1890, has been pending before the | 
~ 2 Jand department. since February 12, 1891, and its history is given in. | 
departmental decisions of Febraary 12, 1904 (18 L. D., a December — esa 
/ 22, 1894 (19 L. D., 568), and July 1, 1898 27 L. D. 129). 2 ae” @ 
ao on The. claim, which is upon unsurveyed land, ambtaoes 159.9 7 acres. . 
— and was located by an association of eight persons, upon asingle dis. 
covery within its limits of a deposit of lime and iron rock valuable for 
 fluxing: purposes, 3 No adverse’ claim: was. filed. daring the period: of 


oe = publication, but a protest was. subsequently. filed. against the mineral . 


a etry by persons claiming ‘that the land was not subject to the opera. . 
- tion of the mining laws, which resulted in: the decision of J uly 1,.1898, — 
wherein it was held. that the portion of. the claim which the ‘parties 


have for convenience. denominated the. Heel Calk subdivision, being. 
the. extreme northeasterly twenty acres, is not mineral in i character and 


~ should therefore be excepted from the entry. : 


The case is now here upon the mineral claimants’ motion for review 


of that decision, the é grounds | of which motion my be summarized as. 
: follows: foe ta - 7 | | | 


1, That: as 10. sauces aa was filed dinning the erod of publica. | 


ae tion, the right to the traet. in. controversy. vested in the entrymen, and: 
ee thereafter third parties could not object to theissuance of. patent except Soe 
it be shown that the applicants had. failed to P comply. with the mining eae 
laws. 7 ty Ae 
De ‘That one ies of snineral within: its” imita was. ‘sufficient. to” - 


oe establish. the mineral. character of the entire claim to. such an extent = 


Ps - that no one > could be heard to allege that, any part thereof i 1s non- miner ral. a oe 


‘DECISIONS ‘RELATING TO THE PUBLIC. ‘LANDS. | ee 


a ‘Phat the svidenice shows that the twenty acres ‘denominated § as the ee 
aa Heel Calk sub- division, coutain a valuable deposit. of sandstone which 
meee. | sufficient to sustain stint portion of the entry, even though it bea =>. < 
different kind of mineral from pial for ae the claim Was pone lwelly oat 


Me located. 


i= As to the first proposition, it. may be add that. section 232 HB) of the } ae 

"Revised Statutes, is a statute of repose only so far as to bar the asser- eet 

tion of adverse minin g claims not filed within the period of publication,: oe 

and that it does not relieve the land. department from ascertaining, 

— whether the land sought to be patented. is mineral in character and 

-.. therefore subject to disposition under the mining laws. ~The land i 

aes depar tment is charged with the duty: of disposing of the: public lands, . - 
in the manner provided by law, and its officers must determine the: 


mh 


Was 


| character of the Jand aud dispose. of it only under the law applicable ae 


thereto. That-non- mineral land can. not be disposed of under the wit: V 
| in g lawsis a cardinal rule in the admiuistration of the public land laws: 1 


The second proposition was practically rejected by the decision under | 


review, but it is insisted by the mineral claimauts that that decision a 


and the rule announced ‘i in the Union Oil Company case (25, L. Dz. , 301), | 


can not both stand, and that: if the forn ner prevails ae is a ‘repudiation 
of the latter, vie So 


There is no such. ieeaich In both aeons it. is hela that one dis: 


a covery upon a claim, whether it be of twenty acres or of one hundred 


and sixty acres, is sufficient to authorize a placer. location thereof, but: 


in neither case is it held, either directiy or by intendment, that such 


3 discovery iS conclusive as to the mineral character of. the ae claim, ;- 
or that. all the land. therein can be acquired ag appurt tenant to the min- : 


x. 


eral deposits i in the portion containin 2 the discovery. 


Under section 2320 of the. Revised: Statutes a lode claim n may. Seidl | oo 
. fifteen hundred feet: along a discovered vein or lode and, to secure the. 


RR at : 


convenient working of the claim and give location. and precision to its. 


boundaries, may incidentally include: surface ground to the extent of. - = | 
- three hundred feet on each side of the middle of the vein at the sur- oe 
face, ‘irrespective of the character of such surface ground. eee 


It is contended that a like principle applies to placer claints and ne a | 


a as an incident to the mineral deposits developed by the discovery and i 
- for which the location is ‘made the clain, may include the full area of . 
- twenty, acres for each per son participating in the location, not. exceed- ar) 
ing in all one hundred and sixty acres, irrespective ofits character; in’ 
other words, that a discovery of placer mineral deposits will support ae 
location . of twenty acres by a single: individual or ‘one hundred and. . 


sixty acres by an association of eight persons. whether the mineral .— 


7 deposits extend throughout. the entire claim or are confined to the 
immediate locality of the discovery. This contention is based. upon oe 
~~ section 2329 of the Revis ed Statutes, which makes placer claims “sub. 
_ Jet to entry and paten% under like circumstances. and conditions and - 
apOn. similar eee as are a for vein or ode: claims, 0 a sage 





ee ee 5 
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eee {2 of the- det of uly 9, 1870 016 Stat., 217) from which “this foe 


hos Section: was taken, reads as follows: 


oe And be it fur ther enacted, That claims, nanilly ¢ oalled «placers,” foindane all. forins oe 
| of ‘deposit, excepting veins: of quartz. or other rock | in place, shall be. subject to 


ae. entry ani. patent’ under this act, under like circumstances and conditions, and upon: | 
+ similar proceedings, ag are: provided for-vein. or lode claims: Provided, ‘That where |. 


| - the’ Tands. have been: previously surveyed. by the U nited States,. the. entry in its. 
exterior limits shall conform to the legal subdivisions of the public lands, no. further 


= SUTVeY Or plat i in. such case. being required, and the lands may: ‘be. paid for at the rate Tala 


. of two dollars and fifty cents per acre: - Provided. fur ther, That legal. subdivisions of 

- forty acres may be. subdiv ided into ten- acre: tracts; arid: that: two or more per sons, 

or. associations of. ‘persons, having contiguous claims. of: any size; although such 

: claims. may be less than: ten acres each, may make joint entry. thereof: “And pr ovided 

Se fur ther, That no location of a placer. élaim, hereafter made, shall. exceed one hur- | 

“dred and sixty acres for any one. person or. association of persons, which location 

{shall conform to the United .States. surveys; and nothing in this section contained’ 

corte: Shall defeat or impair.any. bona fide. pre- emption or ‘homestead claim upon agri feual- i 

eral lands, or authorize, the sale of the improvements, of any. bona fide settler to 
ee purchaser. ne a ai Be re ce aoe 






So While this ‘statute aoiearied in full ie. ‘plasér: leans upon's gure oe 
ey yey ed lands had to be so located that their exterior limits would con- 
+ form. to the legal subdivisions of the public lands, © ‘These subdivisions - fae 
were « established by the rectan gular system of public surveys which of 
- course were not coincident with the lines which separate mineral Jands a 
ed from: non snineral, lauds, and therefore placer. claims located upon sur- 
veyed lands duvin; g the continuance. of: this act frequently. had to. ~ 3 
_. inelude within, their exterior limits some non: mineral lands in order to. 
embrace the desired mineral lands and at the same time conform to- the, : 
3 legal: subdivisious of the - public lands. But. the extent to which non: 
~ mineral lands would have been. otherwise included in placer locations. 
~ made under this act was greatly lessened by the provision for the sub- 


division into ten acre tracts of forty acre leg al iT ubdivicions + the smallest a 
& -theretofore recognized by law. ee a | Se ye ee 


The pro vision in the act. of Taly 9, 9, 1870, in respect te. ane necessity Us 


| aor conforming placer : clainis ‘upon ‘surveyed. lands to the legal subdivi- - 
sions of the public surveys was: modified. by section 10. of the act of 
May 10, 1872, (17 Stat, 91; ‘Rev.. Stat, See, 2331), which declared: 


- and all placer mining claims heretofore located shall oniorat as Dear.as nraeticable 
- avith the United States -ayatein of public: land | surveys and: ‘the rectangular subdivi-: 


_ stons of such survey Byei + % . but where placer claiiis cannot be. cou for mod. to legal m 
ers subdivisions, survey: and. plas. shall “be made as: ‘on ‘unsurveyed lands: aad “6. and : 


» provided, also, that. where. ‘by. the segregation of miner ‘al. land in. any legal subdivi- : 
/ = sion.a. quantity of agvicultaral land. less than forty acres. remains, ‘said. fractional oe, 
a portion of agricultural land may. be entered by. any: Bee ‘qual fied aby ate for See 


oe homestead or. pre emption pur poses. 


The purpose of this modification is s well stated in 1 the case. 2 of Wit ia 
~ Rablin (2.1L. D., 764). a | ee 


ee ~The provisions in. the later act to, 5 the effect, that pincer einimns th ere- - oo 
. after: located should conform | ce ‘as near ‘as practicable” to the publie ee 
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| Sa and ne rectangular subdivisions ther eof, and that where oes ae 


aes could not: be so conformed they” should be surveyed | and platted Ase. ae 
on ‘unsgurveyed lands, and the recognition therein given. to the segre- eee, 
-. gation of mineral lands from non-mineral lands. in legal subdivisions can 
> of forty acres. or more, make it. evident. that the discovery of. placer ea 
mineral deposits within a legal subdivision of forty acres or more was. | 
~~ not intended to necessarily establish the. mineral character of the ao 


te entire subdivision. ~ 3 | | ae 
Considerin g all the statutes relating i mining claims ii seems. lear Pie 


oe : that it was not: their purpose to permit the entire area allowed as ee 
oe placer claim to. be acquir ed as appurtenant. to. placer deposits irrespec- | ea 


tive of their extent.’ Under the law discovery of mineral deposits is. ate 


- an essential act in the acquisition of mineral land, and while a single | a 
ae _. discovery is sufficient to authorize the location of’a placer claim’ and? ee 
may, in. the absence of. any claim or evidence. to the. contrary, bey 
ae treated. as sufficiently establishing the mineral character of. the entire Pe 
— lain to justify the patenting thereof, such single discovery. does not oe : 
. conclusively establish the mineral character of all the land. included cpg ae 


ae the claim SO 2S. to preclude farther. inquiry il respect, therefo. - © bie got Toe 
‘It would not comport. with the spirit of the mining laws to. hold’ hae: ee 


ate where. a placer mineral deposit is discovered in any forty. acre subdivi- a 
sion of the: public lands, an association of eight persons. is author ized 2 
 to.embrace in a mining location founded upon such discovery three 
-.. other contigaons forty acre: subdivisions of non-mineral land and to... ° > 
receive a patent for the sane as apart of their mining claim, ‘and. yet i 


= this would ecaly follow if the contention. of these mineral claimants 
were sustained. ose. : oe 
~The claim is upon ea lands and Giersiore is ‘only indirectly , poe 


| affected by the statutes: relating ‘to the form of. i claims located: — 


. upon. surveyed lands. 


As to the third propositions t if it is shown that. what. is ve ee - 


a. Heel Calk subdivision contains any valuable mineral. deposit: Ung 
ject to placer. location, even though it. be different from the one for — 
... which the location was originally made, that so-called subdivision - | 
_ should not be excluded. from the entry. The decision-under review. -- 
finds that this twenty acres does not contain any miveral deposit oC 


practical value and. subject. to placer location, and a careful examina: 99 


tion of the evidence made in the light of the motion for review shows 
that this finding is fully. sustained. While there was testimony tend- 
- ing to show that. it contains.a deposit of sandstone, the great. weight. 
of the evidence clear ly demonstrates that the only’stone found therein’ =. 
is a-rotten sandstone which can be readily broken withthe hand. A. 


sample of this was offered in evidence, aud by the testimony of dis. <\'. 
eG interested | stone masous and. quarrymen. it -is. shown to. be e without... 
value. 3 a ee 


~The motion i is denied, 
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_ SECOND CONTHST—-RESIDENCE—FINAL PROOF. 


_ HANSING V, Royston. 


_ The i ist ution of a second contest, by oné who has theretofore filed affidav it of con- | 
test agaiust 7 the same entry, is a waiver of any mene on the pee of such contest- 7 
eo ee ant to. proceed under the first charge. : En Be TE 
- The law does not require residence of a homesteader after the. submission of final eo 
72 “proof, if such proof upon examination is found satisfactory. oe ae 
| ‘No one but a claimant of record-is entitled to special notice of the intention of a. ws 
homestead entryman to submit final proof. 7 a 


. : ; A slight mistake in the spelling of the applicant’s name in the published. notice of ne we 


a5 his intention to submit final proof is immaterial, where no oneis smiled thereby, : eo ae 
oe : and. the identity of the applicant is undisputed. ie eo 


ee ~ Secretary 4 Hitcheock to the Commissioner of the General Land Office, ee 
ra We Ve Die 0 July 10, 1899, = (G B: G) 


Psa ned 20, 1893, Florence Royston ftiade homestead en try for the me a 


th “5 fof the NW. dof Sec. 27, T. 2 N., RB. 1 W., Perry, Oklahoma. 


-- December 12, 1893, Richard Hansing filed. his affidavit of contest oer 

| against said entry, alleging prior settlement. | 3 Ate 

Peay, one hearing: was ordered and had, and August 29, 1895, he: local aoe 

7 “officers rendered a decision 3 in the case recommending t that the entry be ee 
- sustained. nee 3 : ge 

ae October 10, 1896, upon the. pea of Hausing, your. “ice: ne a es 
_ the decision oF the local officers and held that the plaintiff had. ‘failed 


ae ee) establish by a preponderance of proof that le was the prior settler.” 


J anuary 92,1897, Hansing filed a motion for a rehearing , alleging that. : = i 


: since. the trial. of the case before the local office he had discovered 


“ : witnesses who. would swear that Royston entered the territory of Okla- a ad 


oma during the prohibited period. This motion was pippale by: a 7 a 


ines _munaher of. affidavits. - 3 eee ee 
January 4, 1897, Hansing ‘appealéd. from your office iecison of ee 
October 10, "1896, and July 22,1898, the Department. affirmed the 


. decision appealed from and overruled the motion for a reheariug,on the 


| a ground that the showing made did not authorize a reopening of the ty eee 


a case, because the statements made in the motion and affidavits filed in aoe 


support thereof were inadequate to overcome the testimony Already: eee 


—o the record upon the question of soonerism. 


et ~ Hansing filed a motion for a review of this decision, whieh was denied : : os 
oa by the Department, October 8, 1898. | ay 


In the mneantime, and on December 14, 1895, “Florence B. :: Hinatiey, - : 
geese nee Royston,” submitted final proof, which was suspended toawaitafinal = 
_. disposition of the contest then pending, and, June 17, 1896, Hansing 


sre filed a second affidavit of contest, alleging that the ‘defendant had 
. wholly: abandoned. said land for more than six months since making said — 


os entry and removed therefrom her household goods, and that she had ae 


: ee: not resided thereon n any portion of the time since about December 16, a 
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1895, and that the default existed at the date. of the execution of his — 

affidavit, | 

. No action appears to have een taken by the local officers upou this 
affidavit, but, October 15, 1898, Hansing filed an “affidavit of pro- 
' test and contest,” alleging prior settlement, residence and permanent — 


improvements, that the entryman was disqualified by reason of her | : 


premature and unlawful entrance into the Territory, and. protesting 
_ against the approval of the final proof, for the reason that affiant was 
not given special notice that the entry woman would submit final proof on. 
December 14, 1895, and that the receiver’s duplicate receipt shows that 
‘said entry was made under the name of Florence Royston, that the pub- . 
lished notice calls for a person by the name of Florence B. Hinchey, 
mee Flor ence “ B. Rayston,” and that said. notice is therefore wis tnd 
and void, and insufficient to support the final proof. | | 
October 29, 1898, upon the motion of the defendant, the local siicors: 
. dismissed - fins airoteat and, October 31, 1898, approved the entry- 
~woman’s final proof. 
Hansing again appealed to your office, and in that appeal reference 
is made to his contest affidavit, filed June 17, 1896, and it is alleged 
that notice of that contest affidavit was served upon the defendant. 
January 19, 1899, your office dismissed Hansing’s contest affidavit, 


filed June 17, 1896, and sustained the action of the local officers dis- 3 


mInissing the cc SEC and contest” filed October 15, 1898. 

The further appeal of Hansing brings the case 40 the Department. ° 

In consideration of the foregoing aise of the case, it will be dis- 
posed of as current work. | 

The action of your office dismissin ° aioe affidavit of contest, 
filed June 17, 1896, was correct. The institution of a second contest is 
a waiver of any rights the contestant may have had under the first. 
When Hansing filed his affidavit of contest, October 15, 1898, he waived 
his-right to prosecute a contest under his affidavit of June 17, 1896. 
‘Waters ef al. v. Sheldon (7 L. D., 346). Besides, the abandonment | 
charged in. that affidavit is alleged to have occurred after the sub- 
mission of. final proof, and the law does not require residence of a 
- Homesteader after the submission of final proof, 3 uf such proot upon 
- examination shows compliance with law. : 

Every allegation contained in the affidavit of October 15, 1898, has 
been already decided adversely to the contestant, EECODE the allegation | 
of irregularity in the submission of. final proof... 7 
- There has been a final adjudication here that Hansing was not, and | 
that Royston was, the prior settler upon the land involved; that the 
evidence offered by Hansing in support of his motion for a new trial, 
on the ground of the alleged soonerism of the defendant, was niet 
’ sufficient to reopenthis case, and no- additional proof of such enanee 
has since been offered. , 7 

It is not material that eetng was not given special notice pean the 

ae 
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ena would submit final proof on 1 the day named! ‘No: one bit: - 


a claimant of record is entitled to. special notice of the intention ofa... 
- homestead entryman to submit final proof, and Hansing was not a as 
claimant of record. It was finally determined that as against Royston 


he had‘no valid claim to the land, and the final poor, was not. Serented a 
until-his claim had been denied. - - 
- There was no such irregularity in the notice as warrants the rejec- - 
tion of the final proof. The small mistake in writing the name Flor- | 
ence “B, Rayston,” instead of Florence Royston, did not mislead Han- — 
sing, nor is it alleged that he was misled thereby, or that the person — 


He who published the notice is not the same: person who made the entry. 


The final proof upon this case has been examined and is found 


- sufficient. 


‘The decision appealed from is varied, 


— 


| GOURLEY v, CountRYMAN. 


Petition for re-review filed. by contestant denied July 10, 1309, by 
; er Hitchcock. See 27 L. D., 702, and 28 L. D., , 198. : 


RIGHT OF WAY—RAILROAD-—CANALS AND. DITCHES. _ 
$i, PAuL, MINNEAPOLIS AND MANITOBA Ry. Co. — 


The approval of a map of location, or a plat of station grounds, under the provi- 
sions of the act of March 3, 1875, affects only public lands, and if there are no | 

. public lands to be affected by the claimed right of way the pep should not be 
approved by the Department. | 
- Regulations of November 4, 1898, .27 L. D., 663, with respect to ealteona’ right of way. 
applications amended as to paragraphs 1 and 22, and directions given as to the 
' amendinent of the regulations of July 8, 1898, 27 L. D.,.200,. sovernme. applica~ 
_ tions for right of way for eau ditches and reservoirs. - 


si Secretary Hitchcock. to the Commissioner of the General Land ‘Office, _ 


a (W. V.D.) _ July 10, 1899. | | (FW. C.) 


ae With your office letter of June 19, last, was forwarded a map of | 
| ~ location and two plats of station nrounds filed by the St. Paul, Minne- — 


apolis and Manitoba Railway Company, for approval by the Secretary | 
_ of the Interior under the provisions of the act of March 3, 1875 (18° 


: Stat., 482), The date of the filing of the map of location ote ‘station _ 
plats is not given, but from your letter it appears that the same were 
filed within twelve months after the filing of the approved plat of 


survey of the townships included within the location and the ground 
claimed for station purposes. It further appears that they were filed 


— pace to oo approval of the circular of November 4, (1898 on L.. D., 
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663), and that they were prepared in conformity een the regulations 


ee in force at-the date of their filing. 


_ An examination of these maps by your office Aisbicaeaee cea minor — 
| defects, and they were returned to the company for correction March 
1, 1899, and in the letter returning the maps the company was directed 
fo.6om ply with the requirements of said circular of November 4, 1898, 
From your letter it appears that the company has complied fully with 
all the requirements of your office except the marking of the vacant ~ 
tracts crossed by the right of way as required by paragraph eleven of 
the circular of November 4, 1898. 
It is stated by the Storey for the pepe in ae letter of April 14, 

1899, returning said maps, that: . 


The company has. not, however, indicated upon said maps the vacant lands 
through which the road passes or upon which said station grounds may be situated 
as required by paragraph 11 of the circular of November 4, 1898, concerning rail. 
road. right of way, for the following reasons: The act of. March 3, 1875, provides 
' that any company desiring to secure the benefits of the said wat shall, within. 
twelve months after the location of any section of twenty miles of its road, ifthe 


game be upon surveyed land, and if upon unsurveyed land, within twelve mouths | 


after the survey thereof by the United States, file a map of its road with the regis- . 
ter of the land office for the district where such land is located. The act clearly 
contemplates, or at least permits, the location and construction of the road over | 

- ungsurveyed land and allows the company twelve months after the ‘Survey. within : 
. which to file a map of its road. 
_ The line represented upon the map filed under the act of 1875 Was, as chee by — 


the affidavit of the chief engineer, located during the month of September, 1886, _ 


- and was actually constructed between the 15th of October, 1886, and the 28th day. 
of May, 1887, and has siuce been constantly operated and the grounds selected for 
stations occupied by the company. Any question of priority of right which may be 
raised between the railway company and persons who have settled upon, occupied 
or entered the land since the actual location of the road or occupation of the sta- 
_ tion must be determined by the courts and not by the Department. Should the 

company designate upon the map filed by it the lands that are now vacant its 
action in so doing might be construed by the courts as limiting and restricting its 
application for right of way to such lands only. : Hk 


- In your office. letter submitting these maps you wate that: 


; Since the date when this company was required to comply with the peaciations of 
November 4, 1898, I have decided that such compliance would not be insisted upon 
_ where the application was filed before the promulgation of said circular, and was 
prepared in other respects in conformity with the regulations in force at the date of. 
filing; and I, therefore, recommend that, as the application is prepared in accordance” 
with the regulations in force at the date of filing, the map and plats be ar uroved; 
subject to all valid existing rights. 

As the company has raised the questiou concerning the marking of the vacant 
tracts in connection with this application, I have deemed it proper to submit if; 
" and would respectfully request that the question involved be cousidered, and ‘hat 
_ instructions be given this office for its future guidance in considering these appli- © 
cations, I would say, also, that the same questions arise under paragraph 11, cir- 
cular of July 8, 1898, concerning right of way for canals and reservoirs under Secs. 
18 i 21, act of March 3, 1891 (26 Stat. » 1095). 
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The company having complied fully with the regulations in. Pies at’ a 
the time of the filing of these maps, they are, in accordance with the 
recommendation of your office, herewith Fobannea: approved, subject to” oe 


2 any valid existing rights. | - 


% Referring to the portion of your office letter submittin g ieee maps in. : 
= which you request instructions for your future guidance in the matter OL? 22? 
- the requirements contained in paragraph eleven of the instructions of - 


_ November 4, 1898, making it the duty of the applicant to mark each = 


23 subdivision affected by the right of way “V” or “Vacant” if it belongs oe : - 
to the public-domain at the time of the filing of the map in the local 


land office, and: further requiring a verification thereof by the register — : 


of the local land office, you are informed that, after careful considera- 
- tion of. the matter, as the act making the grant does not contain such: a 
requirement, and as no good reason appears therefor, you will not in. 


future exact compliance therewith. It is clear, however, that the 
_. approval of a map of location or of a plat of station grounds under the | 
-- provisions of the act of March 3, 1875, supra, affects only public lands, oe 


and-if there are no public lands ‘to be affected by the claimed right of ; 


_.. -way the maps should not be approved by the Department. When maps 
~ 0f location or station plats are filed in the local land office they should ._ 


‘therefore be examined by the register, in connection with the platsand | 
records of his office, to ascertain whether there are any public lands 
falling within the claimed right of way. It is not necessary that all the ee 


“i lands to be affected by the right of way should be indicated upon the Pa a3 


. map of location. If, upon an examination of the records, it does not. | 
appear that some portion of the public land would be affected. by- the — - 
approval of the map, the local officers should return it, advising the. 

applicant. of that fact. Paragraph 22 of the regulations approved — a 

November 4, 1898, will therefore be amended by adding the following: ~~ 
7) IF it does not appear that some portion of the public land wouldbe | 
affected by the approval of such maps, they will be returned, advising. oo. 


: ~ the applicant of that fact.” 


- In this connection it is directed that the regulations approval July 8 = 
1898 (27 L. D., 200), relating to right of way for canals, ditches. ana oe a 
resevoirs over the public lands and reservations, be likewise amended. oe 


3 SOR modified. 
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TOWNSITE ENTRY—MINERAL LANDS—SECTION 16, . ACT OF MARCE. 3, 
| - 1891, ) 


Hunines Vs WARD. TOWNSITE. 


A townsite entry Ase on panera lands under the provisions of section | 16, act of 

March 8, 1891, should not be allowed to include lands theretofore ene under 
. the mining ie 

A townsite patent issued under the provisions of said section will not disturb or 
“impair rights under-any valid mining claim or possession existing at the: time of | 
_ the townsite entry, or deprive the Department of jurisdiction to subseq uently | 
issue patent for any such mining claim or possession on due showing of ai a 
ance with the mining law. ~ : 7 | 


- er Hitcheoek 5 tie Wommianone of the General Land Office, | 
(W. Vv. De) _ Fuly 10, 1899. i. a (L. L. B.) 


| “The record in this case Soars that September 28, 1897, James A. 
Rundell, mayor of the incorporated town of Ward, in the State of 
Colorado, made townsite entry, as trustee: for: the inhabitants of. said. 
town, for the 8. 3 of SE. 4, Sec. 1, and the’ N. $.of the NE. 4 of See. 12, 
Ted Ni: R. 73 W., Denver, Colorado, under: ‘the provisions of section 


- 2387 of the Revised Statutes, and of section 16 of the act of March a 


1891 (26 Stat., 1095, 1101), 

_November 29, 1897, W. W. *dalnes filed i in ihe ical office a protest: 
against the issue of patent upon said townsite entry, allegin g, in sub- 
stance, that the land embraced in said entry is mineral in character; . 
_ that at the time said entry was made, and for many years-prior thereto, 
there were a great many locations of veins or lodes of mineral within 
the limits thereof; that such locations were possessed and owned by. 
protestant and share, and such possession aud ownership were recog: 
nized by local authority and by the laws of the United States; that at 
the date of the townsite application, the protestant was and still is the 
_ owner and in possession of the following lode mining claims: The 

Columbia Extension lode; the South Columbia lode; the North Colum- 
bia lode; The Lucy Avendale lode; The St. Lawrence lode; The Ban- 
croft lode; aud the Montrose lode, all located on lands. covered by said 
- application, and also a mill-site known-as the Columbia mill- site, situ-— 
ated adjacent to the said St. Lawrence lode; that: within each of said — 
mining claims miueral bearing rock has been iieeus er ed and developed, | 
the existence of which was well known to the inhabitants of said town 
of Ward long prior to the townsite application; ; that the possession 
and ownership of said mining claims by protestant were also well 


_ known to the inhabitants of said. town and to said Rnndell, when the — 


townsite application was filed; that since the location of four of said 
mnining claims, squatters nage gone upon the land embraced. within 
them and. are now claiming surface rights therein as against the rights 
of this protestanh; that said Rundell has published n notice peating upon 
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‘mining claimants within the limits of the townsite entry to. file: état 


~~. claims within ninety days, setting forth their rights, etc., and has oe 


- announced. that he would not recognize any claim by protestant to any 
of the surface ground within his- said mining claims, for the alleged 


- reason that under the townsite entry, he as trustee, has received the. aa - 


: : full title to all the land covered thereby and that protestant can haveno | . 


surface rights therein based ou the location, possession and ownership of | 


his said mining claims; that protestant hae expended $50,000 in work- 


ing and developing his said several mining claims and has taken there- | 


from more than $200,000 worth of mineral; that he has placed upon = 


‘said claims which are adjacent to one saat: and constitute a group, — 
7 improvements of the value of. $12,000; that the surface ground | 
- embraced by said mining claims is absolutely necessary to the proper _ 


: | _. working and development of said claims; and that under the laws of : 
. the United States he is entitled to a patent to three of said lode claims 


% and. has already had surveys made for. such purpose. He asks: that a 
| hearing be had, to the end that his said mining claims may be segre- _ 


gated and’ excepted from the townsite entry and from an ny ee that 


; may be issued thereon. | 
_ - The protest. was forwarded to your office and there acied upon Mar ch e 
| 25, 1898. By decision of that date it is set forth, in substance, that. i in 
addition to the allegations of the protest relative to the existence of | 
the mining claims upon land embraced by the townsite entry, the rec- - 

' ords of your office show that a very large number of mining claims. 


_ have been applied for and entered covering a considerable portion of. — 


_ said land; that there are not less than twenty-five approved surveys 
Of mining claims situated, in whole or in part, upon said lands some of 


| _ which have been patented and some have not; that four classes. of 


mining claims are involved in this case, fancies (1) claims for which 


patents had issued at the date of the townsite entry, (2) claims applied 


for but not patented at that date (some entered and some not), (3) _ 


- .- ¢laims which had been surveyed but. not applied for, and (4) claims — 
--° which are held under possessory title based upon. alleged mining loca- 

tions, ete. | } 
Upon consideration of the matters thus. abe forth, your office held, in oe Bes 
oe ue substance and effect: ey 


1, That the townsite entry, in so far as it embraces patented iaudas a 
was improperly allowed, and that all such patonben lands should be. 
excluded therefrom; 
2, That all unpatented mining claims on lands covered by tl ihe an i 


site entry, and: for which applications were on file at the date of said | 
a entry, should also be excluded therefrom, unless it be shown that such’ a 
claims had been abandoned or forfeited; and a 
tm 8 Oe ‘That. all other mining claims, siegeved or unsurveyed, ‘existing i % 
within said townsite entry at the date thereof, were sufficiently pro- 


“, teoted in the provisions of section 16 of said act of March 35 ‘1891, ne 
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— and filets was theréfore no necessity for their segregation, and exelu- 
_. sion in terms from the townsite entry’and patent. | 
- ‘The protest was thereupon dismissed and ee has: appealed ‘to 
— the Department. a 
= Strictly speaking, the protest of Hulings involves only alleged exist- 
ing mining claims, surveyed or unsurveyed, unpatented’ and not yet 
- applied for at the date of the townsite entry, the ownership and pos- 
session whereof, it is. averred, were recognized by local. authority and 
by the laws of the United States at:and prior to the date of such entry, 
The only questions presented by the protest, therefore, relate to the 
. rights of owners, at the date of the townsite entry, of claims of the 
third and fourth classes, considered in your said office decision, and to. 
the manner of protecting or enforcing those rights under said section : 
16 of the act of March 3, 1891," That section provides: 


That town-site entries may be made by incorporated towns and cities on the min- 
eral lands of the United States, but no title shall be acquired by such towns or cities 
to any vein of gold, silver, cinnabar, copper, or lead, or.to any valid mining claim or 
‘possession held under existing law. When mineral veins are possessed within the — 
limits of an incorporated town or city, and such possession is recognized by local 
~ authority or bythe laws of the United States, the title to town lots shall be subject 
to such recognized possession and the necessary use thereof and when entry has been 
made or patent issued for such town sites-to such incorporated town or city, the 
possessor of such mineral vein may enter and receive patent for such mineral vein, 
and the surface gronud appertaiding thereto: Provided, That no entry shall be made: 
by such mineral-véin claimant for surface ground where the owner or occupier of 
the surface ground shall have had possession of the same before the A of the 
title of the mineral-vein applicant. 


‘Under this statute it is plain that whatever action is taken upon the 
- present protest, the rights of Hulings and others under their mining 


'’. locations, if such locations in fact’ existed and possession thereof was 


recognized as alleged, can not be disturbed for the reason that the act 
expressly provides for the protection of possessory rights under exist- 
ing valid mining claims, and also, that entry for the mineral veins so 
possessed may be made and patent issued therefor, after patent has 
issued for the townsite. 

The issuance of patent on the townsite entry, inder the statute - 
referred to, will not determine the rights of the protestant, in the prem- 
ises, nor will such patent convey title “to any vein of gold, silver, cinna- 
bar, copper, or lead, or ‘to any valid mining claim or possession held 


ender existing law” within the townsite limits, by the protestant or . 


any other person, at the date of the townsite entry. -The statute 
excludes from the operation of the townsite patent any such existing 
mineral vein, mining claim, or possession. | | 
‘The townsite patent when issued will not, therefore, deprive the prot- 
-estant or any other person;.of any rights existing at the date of the 
e townsite entry under any valid. mining claim, or. possession so recog: | 
: mized as aforesaid, within the patented area, All such rights are pro- 
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"o/tectell By Anestabiterin tena. Nor Sill the townsite patent deprive 


the Department of jurisdiction to issue patent for any such mining Pe 


claim upon application therefor supported by proper proofs, for the 
reason that the statute also provides that. patent. may be issued to the — 


possessor of any such mining claim after the townsite patent has been 
- issued. All rights of mineral claimants existing at the date of the = 
townsite entry being thus reserved. and fully protected by. the statute, wets 
_there would seem to be no necessity for the segregation, prior to the 


-. Issuance of the townsite patént, tor the purpose of excluding the same 


from the patent, of any mining claims, surveyed or unsurveyed, for 7 
- which applications had not been filed at the date of the townsite ‘entry. = 
_ All such claims, if subsisting and valid at the date: aforesaid, may be — 


carried to entry and patent, upon proper proofs showing that the min. 


ing laws have been complied with and that the claims'-are within the 
protection .of the statute, notwithstanding the townsite entry and pat- 
ent, provided only that such mineral entry and pat ent shall not embrace 
surface ground “where the owner or occupier of the surface ground 
shall have had possession of the same before the een of title of - 
the mineral-veiu claimant.” | 

This disposes of all the matters, technically speaking, presented by 

Hulings’ protest and appeal. 
~ ‘Tt is deemed proper to state, Rowover in view of your. office decision 
relative to the stated second class of mining claims shown to have © 
existed within the limits of the townsite at the date of the entry thereof, 
that what has been said on the subject of valid mining claims existing. 
_ within said limits, but not applied for, at the date of the townsite 
. entry, applies with equal force to all unpatented mining claims within | 
such limits, though applications’ ther efor may have been filed and. 
entries made prior to said townsite entry. - Under the provisions of the 
statute aforesaid the townsite entry. and patent can not. interfere with | 
the rights of such mineral applicants, or eutrymen as the case may be, | 


a any more than such entry and patent coda: interfere: with the rights of) 


- mineral claimants prior to. application or entry, and there would seem 


to be no good reason why such applications or entries Inay not be-car- a 
. tied to patent, upon proper proofs in support thereof, the same as claims 


of the third and fourth classes mentioned in your office decision not- _ 
- withstanding the townsite entry or patent. oy oe 

_ The townsiteentry, however, in so far as it embr: aces junds: pr slcasiy 3 oS 
| patented should be amended so as to exclude theretrom all such. pat-— 


ented lands, as. held in your said office decision. In this respect and _ 


x also in so far as said: decision dismisses the protest filed by Hulings, . 


the same is hereby affirmed. In other respects said decision is ‘modi- | 


a fied to conform to the views herein expressed, . 
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SIMULTANEOUS CONTESTS—RIGHT TO HIGHEST BIDDER. 
WEIMER v. SCOFFIN. . | 


An applicant for the right of contesting an entry, who does not give his proper ‘post- 
office address, will not be heard to complain that he was not. notified that the 
Tight of contest would be awarded to the highest bidder. a 


- Seoretary Hitchcock to the Commissioner of the General Land Offie, r 


 (WVED) ‘July 12, 1899, (GOR) 


This case involves a controversy between Henry Weimer and Charles oe 
R. Scoffin as to which has the better right to proceed under his contest. - 


filed against the unknown heirs of John Harkness, deceased, who, May 
16, 1892, made homestead entry for the SW. 4 of the SE. $ and the 8.4 — 
of the SW. 4, sec. 4, and the NW. 4 + of the NW. 4, sec. 9, T. 28 N., R. 5 
_W., Helena, Montana. 
ate appears that Weimer and Scoffin sent, ennousli the mail, their 
respective contest affidavits, each alleging, substantially, the same. 
cause of action—namely, the death of the entryman, and that the 
unknown heirs had, for a period of more than: six months next. pre- 
ceding the date of. their affidavits, abandoned the land, &c. _ ) 
 ' The contest affidavits appear to have been received at the local office 
- at the same time, and were each filled at 10:30 a. m., April “29, 1897, | 
Under the rule announced in Nichols et al..v. Darroch, 14 L. D., 506, — 
the register and receiver, April.30, 1897, notified both applicants, by 
-F registered. letter, addressed to Dupuyer, Montana: the post- office near- 
est the land in question, that they would, on. Friday, May 21, 1897, at 
ten o’clock a, m., offer to the highest bidder the right to contest said 


entry, and that bids would be entertained from the applicants only, - 
On the day so fixed, Scoffin did not appear, and the right of contest 


was awarded to Weiner on his bid of $1.00. Notice was had by publi- 
cation, and the hearing set for July 12, 1897, the testimony to be. sub- 
mitted before C. EK. Trescott, U.S. @ommissionér, on July 8, 1897. Me 
Testimony was taken, showing the death of the ee October 
26, 1896; that the tract had never been cultivated, and that the only 


Papiay nent thereon was a Small log cabin. I[t appears that Scoffin | — 


did not receive the notice of his right to bid until May 28,1897. J uly 


2, 1897, he filed an affidavit, Stating that the reason be did not receive 


sald notiee was because it was not sent to his post-office address; he 


-. asked that the local officers reconsider their action and eeu offer for 


sale the right to contest the entry. 


- The register-and receiver, July 7, 1897, notified both parties by regis: 


tered letters that the motion to reconsider would be entertained, and 

that the right to contest the entry would again be offered to the high: — 

est bidder on August 20,1897. From that action Weimer, August 18, | 
1897, appealed. Seoffin alone appeared on the day fixed, and bid 
. $10. 00. ; , . 
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| Your office, November 3, 1897, held that Scoffin’s failure. to receive. 
notice of the first sale was ues to his own negligence, and that the 


. " register and receiver erred in setting a second day for bidding. - Wei- 


mer’s contest was remanded for new hearing for insufficient. notice,. and 
‘Scoffin’s contest was held subordinate thereto. | 
- You office, February 15, 1898, denied Scoffin’s motion for review, and 


ued : his appeal brings the case to this Department. 


It was clearly Scoffin’s fault that he did not get ‘the notice sent to 
him of: his right to bid. He does not claim that his contest affidavit. 


. = | was accompanied by a letter of transmittal giving his proper post- office 
address, and the affidavit itself simply bears upon its face his own name 


as “of Teton county, State of Montana;” the notice was addressed in | 
his name to Dupuyer, Montana, that being within the county named by > 
him and the nearest post-office to the land. His failure to have the 
notice sent to his proper address, which appears to have been Pondera, 
‘Montana, was due entirely to his own carelessness or neglect. Weimer, 
on the other hand, gave his proper address, and received and acted on 
the notice; he bid for and obtained the right to contest the entry, and 
thereafter, at no inconsiderable expense, prosecuted his contest. 


‘The decision appealed from is affirmed. 


RAILROAD GRANT—P ATEN TEE—SUCCESSOR IN INTEREST. . 
UNION PACIFIC R. BR. Co. 


Divedtions: given that hereafter patents shall issue to the inion Pacific Railr ok 7 


Company,” as the successor in interest of the Union Pacific Railway Company, Cae 


for any lands which the latter company was entitled to under the grants of July 


1, 1862, and July 2, 1864, on account of the construction of the main Hine ae the — . 


Union Pacific railr oad. - 


Scoretars y Hitchcock to the Commisstoner of the General Land Ofice, - 


- : (W.Y. ae —  Fuly 10, 1899. | (WB) 


On i une 7,1899, the attorney for “ Union Pacific Railroad Company aes 


filed a petition ad exhibits in this Department praying that an order | 

be entered requiring and directing that, on the payment of the proper _ 

_» fees and charges, patents be issued to said company for all the lands 
- heretofore granted to and earned by “The Union Pacific Railroad Com- | 


pany” under the provisions of the acts of Congress of July 1, 1862 (12 _ 
Stat., 489), and of July 2, 1864 (13 Stat., 356), of which lands petitioner . 
slain: to have become owner by virtue of sales and conveyances made | 


in pursuance of decrees rendered in.causes. pending, respectively, in 


_ the circuit courts of the United States for the districts of aa 


~~ Colorado, Wyoming and Utah. 


The exhibits filed with the petition- ‘consist of certified: copies of the — 


records i in the respective cases referred. to, and also a certified copy. of . 
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the articles of incorporation, under the laws of Utah, of said “Union ss 


Pacific Railroad Company.” From these records it appears that under 


 eertain foreclosure proceedings at the instance of a mortgagee of “The — 


Union Pacific Railroad Company,” The Kansas Pacific Railway Com- 
pany and the Denver Pacific Railway and Telegraph Company, the | 
right, title, and interest of the said ‘The Union Pacific Railway Com- — 
pany.” in and to the lands granted by the said acts of Congress to aid 
in the construction of the Union Pacific Railroad, main line, were duly 
sold and conveyed to the petitioner company, which. under its articles 
of incorporation is competent to purchase said property. | 
In view of said sale and transfer and of the further fact that the sub- 
sidy debt due the government on account of the main line of the Union © 
Pacific Railroad, has been paid, as shown by departmental letter of 
February 12 , 1898 (Book M,. 367, p. 247), no reason appears for denying 
the application of the petitioner, and it is accordingly granted. | 


You will hereafter issue patents to said “‘ Union Pacific Railroad Com- _ 


pany,” the successor in interest of the Union Pacific Railway Company, 
‘for any lands which the latter company was entitled to under the con- . 


_ -gressional grauts aforesaid on account of the construction of the main a0 


line of the Union Pacific Railroad. _ 
Herewith are sent to you said petition and they papers accompanying | 

the same, to be placed in the files of your office, and you will notify the 

resident counsel-of the petitioner of the conclusion herein reached. 


RAILROAD GaN TMINERAL CLAIMAN T-NOTICE OF WEARING. 
“McCroup v CENTRAL Paciric R. R. Co. 


The publication and posting of a notics of a hearing ordered on the application of 2 
- amineral claimant, to determine the character of a. tract of land returned as | 
_ agricultural, and listed as part of an odd numbered section within the primary 


limits of a railroad grant, is not sufficient notice to the company of said hearing. ee 


isecteen Hitcheock to the Commissioner of the General Land Office, 
(WV DD) Sully 28, 1899. a ar (Ge B. G.) 


_ The jana favolveds in this case is lot 2 of the SW. 4 of See. 15, T. 12N., ' 
R. 8 E., Sacramento, California, and is within the primary limits of as 7 
grant nade to the Central Pacific Railroad Company by the acts of 
July 1, 1862 (12 Stat., 489), and July 2, 1864 (13 Stat., 356). 7 


Your office erroneously reports that thie tract was pebaried as min- ° 


eral land, and an examination of the field notes of survey and the 
plats tensor on file in the surveying and mineral divisions of your 

office discloses that it was returned as agricultural laud by the sur- 
veyor-general of California, July 22,1871. May 10, 1884, the company 
filed a list, No. 16, embracing this traits and also applied to the local 
Officers for a ieanae at which to show that said Supposed mineral 
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~ return was erroneous. OA hearing was ordered, hil was had, J aly : 


: 27, 1885, the ‘Scope of the inquiry extending other tracts of Jand 


>. which nad in fact been returned as mineral land. As a result of that — 
a hearing the local officers found from the evidence that the tract above | 


described was non-mineral i in character. 

_. Before the matter was taken up for consideration in your Fey J.G. 
McCloud applied for another hearing as to the character of the land, 
and in his petition in: support. thereof alleged’ that on: March 16, 1895, 
| he entered upon and: located a certain quartz mining claim, thierein 
described, and known as the Big Lead Quartz Mine, and Caieod notice 
ot location to be posted thereon and a copy of said notice to be recorded 
in’ the recorder’s office of Placer county, California; that immediately 
_ after entering upon said claim he sunk a shaft tliareon to a depth of ~ 
about fifty feet, and that as a result of ‘said exploration he has discov- 
ered and developed a well defined ledge of mineral bearing quartz, 
“which can be worked at large profit. June 1, 1896, the local officers 


as were directed by your office to allow the cineral claitiant a hearing.. 


‘The local officers issued notice of .a hearing to be held J uly: 27, 1896, 
“and the notice was published in a newspaper from June 10, 1896, to 
July 24, 1896, and a copy thereof was posted in the local. office jain g 


—..$ueh period of publication. (See instructions of July 9, 1894,19 L. D., 


1801.) 


“21, and regulation 110 of mining regulations ADPIOVeE December 10, =< 


The railroad company was not area personally swith: notice of the a 


| * heaving: After the issuance of notice, one Gomes applied to-intervene, — 


claiming ownership of the tract in controversy by. purchase from the : 
railroad company. By stipulation of counsel for Gomes and counsel 


- for the mineral claimant, a continuance was had until August. 25, 1896, 


It appears also that counsel for Gomes announced to the: register and 
receiver that he represented the Central Pacific Railroad. Company, 


-. put he does not appear to have filed a written appearauce:on: behalf of: 


the company.. A hearing was had, and October 12 , 1896, the local 
officers decided that the ground included i in the Big Lead" ining loca- 
~ tion is mineral in character and more valuable for the mineral it con- 
tained than for agricultural purposes, and recommended: that the 
company’s list No. 16 be canceled as to the conflict. Phe attorneys who 
appeared at the hearing were notified of that decision, but-no appeal - 
was taken. The record was transmitted for final action, and, January 
26, 1897, your office considering | the matter held that the tone iee 
_ reached by the local officers was undoubtedly correct as to the. charac- 


ter of the land, but further held that the company having a pending . 


list, which jucladed: the land involved, should have had personal: notice 
of the hearing, and it was. directed that the local officers. notify the 
company that it would be allowed sixty days to show cause why their 
recommendation should not be concurred in and list No. 16 canceled to 
a the extent of the: conflict with said mineral claim, and that, in the» 
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absence of a showing, such action: would | be taken without futher 
notice. On receipt of this notice the company represented to your 
. office that it had had no notice of the hearing, and showed, by the oath 
of the general land agent of the company and by the. oath of the-gen- 
eral attorney in charge of the land matters in which the road is inter- 
ested, that the attorney who assumed to represent the company at said: 
hearing was without authority to represent it in the matter. | | 
Thereupon. your. office, popuemver. 15, (1897, remanded the case for a 
new hearing. | 
The mineral claimant appealed to the Depaeinient from this decision, 
and the company has filed a motion to dismiss the appeal. : 
The question raised by the appeal and motion to dismiss isan impor- 


- tantone. The land in controversy being an odd numbered section 


' within the primary limits of the grant to the Central Pacific Railroad 
7 Company, the title thereto passed to that company under the grant at 
- the date of the definite location of its road, unless the land is shown 

_ to be mineral in character. The company was entitled to notice of the 

- hearing had in this CABS, because it was and is a claimant of record | 
for the land involved. The publication and posting of the notice of ~ 
the hearing’ held July 97, 1896, was not sufficient. notice to the com- 


pany; nor was notice waived by the appearance of an attorney who.. 


Was not authorized, either generally or specially, to represent the com- | 
pany in that matter. The company was ee to be FepE esented by 


- . counsel of its own choosing. 


The land ‘had been returned by the surveyor: ree as of a else 
subject to the operation of the compauy’s grant, and the company had. 
‘demonstrated at a hearing, ordered because of a misapprehension as 
to the character of that return, that the return in fact made by the ~ 
surveyor- gener al was correct, and that the land, so far as then known, —. 
was agricultural land, and it is believed that the company is entitled, | 
both in law and equity, to be further heard petore a final Perennauon 
of the merits of the controversy. 
| The motion to dismiss the appeal herein is allowed, and your office 

_ will carry into effect the decision appealed from. | 


_ APPLICATION TO ENTER—-CANCELLATION. 
CIRCULAR. | 
- Commissioner Hermann to re gisters and receivers, I uly 14, 1899. 


a accordance with departmental instruction in the case of Jon 
- Stewart v. Minnie S. Peterson (28 L. D., 515), it is hereby directed that 
no application will be received, or any rights recognized as initiated 
by the tender of an application for a tract embraced in an entry of rec- 
ord, until said entry has been canceled upon the records of the local 
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office. ‘Thereafter; and until the period accorded a successful éontestant - 


has expired, or he has waived his preferred right, applications may be 


: received, entered, and held subject to the rights of the contestant, the — 
- game to be disposed of in the order of filing upon the expiration of 


_ the period accorded the snecessful contestant or upon the pre of his 
waiver of his preferred right. a 
Cancellation of entries should be promptly noted upon your records 
upon receipt of instructions by this office to that effect. ne. 4 
| eee 
iB, A. Hrrencocx,. 
_ Secretary. 


‘SETTLEMENT RIGHT_UNSURVEYED: LAND—ADVERSE CLAIM. a . 
Norruern PAorFIC Rk. BR. Co, ET AL. v, “MoCane. 


Priority: of stieeet on Serer land must be followed by the ccuingodanes of , 7 
residence, and the timely assertion of right, to operate as a bar to the a ts ss 
tion of an adverse. settlement claim. | | 7 


= Aca g Seer etary y Ryan to the Commissioner of the Gener al Tana Office, ; 
a V. D.) | duly 14, 1899. en ee FW.) 


"With your office letter of November 10, 1897, were eemarded appeals 


- 7 by the Northern Pacific Railroad Company and John B. Brown from 
your office decision of January 29, 1897, involving the NE. 4 of the 
 §W. £ and lots 12 and 13, Sec. 1, and lots 9 and 16, Sec: 2, T. uN, Re 


23: w., Missoula land district, Montana: in which the claim of the rail- - 
~ road somipioy to the tract within thé odd-numbered section was rejected, 
and the homestead entry by John B. Brown covering the entire tract 
was held for cancellation with a view of allowing the al of _ a 


- ane McCabe to make homestead entry of said land. 


In view of the provisions of the act of July 1, 1898 (30 | Stat., 620), | 
it is unnecessary to consider this case so far as it affects the railroad: 7 


7 _ claim to the tract. within the odd- numbered section, because the facts ; 
in the ease bring it within said act and the regulations issued there- 
under, and it but remains to determine the respective rights of ae 2 


| and. McCabe under their entry and application coverin ¢ this land. 


’ The township plat was: filed in the local office July 26,1895. On - : 
September 26, 1895, John B. Brown filed preemption declar atory state- cs 


ment covering the entire land here in controversy, and on December a 
following, made homestead entry thereof. ones 
In accordance with published notice he made final pr teat Ji anuary 20, 


; 1896, in which it was shown that he established actual residence apon: - 


the land in January, 1891, which he had maintained to the date of his 


2 e, offer of proof, and that: he had placed Baek ao ae on the land to. 
ae value. of abou wens 000. | eee 
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On April 11, 1896, Jane McCabe presented to the local office her | 


homestead application covering the same land, which was rejected for 


7 conflict with the entry by Brown; from which action she appealed, and 
_ by your office letter of June 13, 1896, a hearing was ordered upon her | 
| allegation of settlement antedating the allowance of Brown’ s application. 


After reviewing the testimony oifered at this hearing at-some length; - 


the local officers in their opinion make the following findings of: fact: 


_ Jane McCabe, who was qualified to make entry, settled upon the land in 1871 and © 
continued to reside there until 1889, and during that time she placed improvements | 
- on the land of the value of several hundred dollars. In the year of 1889, on account 
of sickness, she left-the premises and went to her daughter’s home in an adjoining 
county, a distance of about ninety miles from this land, where she has ever since. 
_ remained, When she left the premises part of her household effects were taken with 

her and part of them stored with a neighbor in the vicinity of the land. Her live 
stock was subsequently removed from the place and disposed of. ere has not seen > 
_ the land since leaving in 1889. | 
In 1891 John B. Brown, the claimant, settled anu this land fae has continued 
tu reside there from that date. He has placed improvements. on the land of the vate 


. of several hundred dollars. 


The local officers recommended that McCabe's contest be ates 
because she failed to tender an application. or to initiate a contest within . 
ninety days from the date the land became subject to entry, but, ae 

_ conclusion, state in their decision: 


We do not desire to be understood as. saying that the result of this aonteat would : 
; _ differ ent. had the contest been initiated within ninety days after the land became | 


| _. Subject to entry, for it will be remenibered that for seven years contestant has been 
. absent from the land, and'for more than five years claimant has been in peaceable 


_ possession of the same. This, however, only raises a vou is not = DEORetly: 


- before us for decision. 


Upon appeal, your office decision of Ja anuary 29, 1897, reversed the <a 


decision of the local officers as between Brown and McCabe; holding, | 
in effect, that as. Brown at the time of his settlement was aware of the 

improvements placed. upon the land by McCabe, and of her claim — 
thereto, and was further advised thereof shortly after making his_ 
settlement, such notice prevented him from making lawful claim to. 
the land as against McCabe. In support thereof reference is made to 
the departmental rulin ¢ in the case of Keeler v. Landry (22 L. D., 465). 

From said. decision Brown has appealed to this Department... _ 
-. In the decision in the case of Keeler v. Landry, supra, the facts are 


: not set out. The decision of your office holding for cancellation the 


homestead entry of Landry is affirmed because, as stated in said deci-_ 
sion, ‘‘all’the facts in the case at bar, taken together, warrant the 


conclusion reached by your office.” The decision in said case will not 


be recognized as controlling the case under consideration. | 

In this case the record does not disclose any act of violence or fraud ~ 
upon the part of Brown in the initiation or maintenance. of his claim 
to this land. At the time of his settlement in 1891, while it was appar: _ 
ent that the land had been occupied and improved by others prior to 
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| his settlement, yet the land was at that time: “uneurveyed snd: so 
remained for a number of years" after his settlement. It is true the 
- record shows that McCabe settled upon this land as early as 1871, and 
with the exception of a. few periods of absence due to sickness, main- 
tained her residence tipon the land until 1889, when, due to her condi. 


tion of mind and body, she was forced to ine the land and was not | 


in condition to return to and reside upon the land even at the date of. 
the hearing. During her residence upon this land she married, but, as 
shown by the record, her husband afterwards deserted her. Two years 
elapsed, however, after she left the land, before Brown made settle- 
- manent thereon, and during this time no repairs. chad been made of the. 
improvements upon the land. It will not be held, therefore, even if 
‘Brown be charged with full notice of McCabe's claim, that such claim 
_ prevented his initiating an adverse claim to the land under the settle- 
ment laws. His compliance with law since- settlement evidences his 


- . good faith in the matter, and, in. view of the period that elapsed before | 
assertion of McCabe’s claim ie a proceeding in the local land office, ita 


is held that Brown has the superior claim to the land, and your office 


| decision i is, to this extent, reversed, and in the disposition of this case | | 


7 under the provisions of the act of Saly 1, 1898, supra, in advising the | 
settler of his right of election and transfer, the claim of Brown will 


be recognized. as the claim conflicting with that: of the railroad com- oy 


pany under its grant. : 


“HAWAIIAN ISLANDS—PUBLIC LANDS—MILITARY RESERVATION. 
OPINION. | | 
The government lands of the Republic of Hawaii, ceded to the United States, are by — 
the terms of the joint resolution of July 7, 1898, a part of the territory thereof, 
and though not subject to disposition under existing laws, are, as the Broperyy 7 
of the government, public lands of the United States. | 
The President of the United States, in the exercise of his general. authority, may, 


under the provisions of said joint resolution, reserve for paey purposes pub- 
jie lands in the Hawaiian Islands. , 


Assistant Attorneg y- Gener al Van Devanter to the Seer er of the Interior, 
7 July 17, O99: cp wd We O:P, y 


The Acting Séchetary of War has recommended to the President 
that certain tracts of government lands in Oahu, Hawaiian Islands, be 
set aside for military purposes and declared military reservations, sub- 
ject to any outstanding leases thereof. This recommendation was 

referred to you with request for report as to whether it meets with the 
| approval of this Department. You have referred the matter to me “for — 
opinion as to whether under the joint resolution, approved July 7, 1898, _ 


the within described lands can be ‘set aside by the President for the oo 


7 purpose indicated.” 2 
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“The joint resolution of July é 1898 (30 Stat., - 750), repites in the pre. a 


~ -amble the cession by the poverniient of the Republic of Hawaii to the 2 


United States of all rights, of sovereignty over the Hawaiian Islands. 
and the absolute fee and ownership of all public, government or crown 


lands, and all other public property, and then it is declared that said | 


cession is accepted, ratified and confirmed, and said Islands are declared _ 
aunexed as a part of the territory of the United States. in regard to. 
the public lands it is pr ovided as follows: 7 EBS 
The existing laws of the United States relative to. pubis lands shal] not ne to 


such Jands in the Hawaiian. Islands ; but the Congress of the United States shall 
enact special laws for their management and disposition: Provided, That all reve- 


nue from or proceeds of the. sae,’ except as regards such part thereof as may be 


‘used or occupied for the civil, military, or naval purposes of the United States, or 
‘may be assigned for the use of the local government, shall be used solely for the 
benefit of the inhabitants of the Hawatian Islands tor oCneSTOnE| and other pee seh 
purposes. z » ee 7 7 


Itis further declared that cul Coie gress ‘shall provide for the gov- sae : 


ernment of such Islands the civil, judicial, and military powers exer- | 
_ cised by the officers of the existing government in said Islands shall be ue 
vested in such person and exercised in such manner as the President eas. 


of the United States shall direct. fs 
These lands becaine the property of the United States by the terms - 


ee of the cession and annexation of the Islands and as such may be dis- ~ 


48 posed of only under the direction of Cong gress. The resolution declaring a | 
the annexation specifically says that Congress shall enact special laws 
for the management and disposition of these lands, but at the same. 


time recognizes the necessity of using a part of such lands for the civil, 2 


= military aud naval purposes of the United States. While there is no: 7 
. specific statutory authority empowering the President to reserve lands. — 
of the United States for military purposes, yet the right to direet the 


ae _useof such lands for public purposes, including military, has been 7 
~ asserted by this Department in numerous instances, and has been | _ 
>. expressly recognized by the courts and inferentially by various acts of. 


Congress. | In Grisar v. McDowell (6 Wall. , 363-381), Justice Field said: - 


From an early period in the history of the government it has been the practice of 
the President to order from time to time, as the exigencies of the public service 
required, parcels of land belonging to the United States to ‘be reserved from sale and 
set apart for public uses. _ : | 


‘The land involved there had en eesorved for jute: pur poses. ne ios 
- an opinion rendered October 15, 1853 (6 Op. Att'y Gen. ou: cea! . 
: General Cushing uses the following language: | | 7 


In general, the decision as to the quantity of land to be reserved for palin a, 
and the places where to be located, resis in the discretion of the President, subject to 


- such regulations as Congress may from time to. time make, either.as to the particular — 


public use or the quantity capable of reservation ther efor, or as to the disposal, for 
private use, of the whole or aay part of that which may have. been set Beale for an 


= _ public nse. 
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ain his- opinion of July 15, 1881 (M Op. Atty Gen., 160), Atorsy ne 
_ General MacVeagh said: ” ore 


. That the President has power to reserve from salé and to. set ed te public uses die EES 


such. portions of the public domain. as are required. by the exigencies of the public 


service to be appropriated to those uses is too well established to admit of doubt. | 


And again he said: 


It should be borne in mind that the power of the President ters referred. to is. 
recognized by Congress (Grisar v. McDowell, supra,). Such recognition is equivalent. 
toa grant. Hence, in reserving and setting apart a particular piece of land for a. 


_. special public use, the President must be regarded as acting by authority of Con-_ - 4 


gress, and unless this is so restricted as not to extend to land covered by a pre- — 
_ emption filing (and I am not aware of any restriction of that sort) I do not see why. 

' such land may not be as effectually reserved and set apart by the President there- Pe 
“under as by direct: action of Congress. : ; 


In his opinion of July 31, 1889 (19 Op. Att’y Beet eee -_ 
2. ; 


General Miller, after discussing certain legislation which limited the 
| quantity of land to be included iu reservations for military purposes in 


_... the Territory of Oregon, said that the validity of the Executive order 
-- then under consideration rested not on the statute referred to but on a. 


long-established and long-recoguized power in the President to with- — 
-. hold from sale or settlement at discretion portions of the publie domain; - 
said: 3 


This power Conese recognizes in ‘lie legislation above aiseasell: hich flues not. 


a grant any such power, but only seeks to restrict one already existing. When Con- 
gress creates an exception from a power, it necessarily affirms the existence of such _ 


| power, and hence the well known axiom that the exception proves the rule. 


There can be no doubt as to the general authority of the Presideat. 
to direct. the use of such of the lands of the United States as may in - 


2 his opinion be necessary therefor, for military purposes. The lands | = 


here in question are the property of the United States, and under the 


joint resolution of July 7, 1898, supra, a part of the territory thereof. — ae 


They are not subject to ieposition and sale under the existing laws of 


- . the United. States relative to public lands, but they are public lands in — : S 
_» that they are the property of the eoccrumenn In fact, they are spoken ke 
 . of in said joint resolution as public lands. The butane f such lands j im a 


_ the Hawaiian Islands” can refer only to public lands. — 
_ That Congress recognized that some of the lands thus acquired ‘by 
the United States would be reserved for military aud other public pur- : 
| poses, is shown by the provision excepting lands so used from the pro- | 
vision that all revenue derived from the public lands should be. used. 


- solely for the benefit of the inhabitants of said Islands. ° The Presi- 


dent. has authority to designate such lands as may be necessary for 


military purposes not by virtue of any express law relating to the — 


_ public lands but by virtue of a long recognized power it him, and | 
hence the provision that “the existing laws of the United States rela-. 
- tive to public lands shall not. apply to such lands in the Hawaiian. 


_ Islands” should not be considered as intended to prohibit the exercise 
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of this power with: respect to fice: lands. ‘Such a prohibition er 
and probably would prove a very serious obstacle to the proper con- 
duct of affairs in those Islands during the time that must necessarily : 
elapse before provision can be made by Congress for the eevCrEnen 
_ thereof, © | eo a 
_ After a careful consideration of this matter, Tam of opinion, and go 
advise you, that said lands “can be set aside by the President for the 
purpose indicated.” : | 
Approved, July 17, 1899, 
H. A. Hrronooor, 
/ Seoretar Yo 
RAILROAD Laxps-owa FIDE CT me oa 12, 1896. 
Ray ET AL. ?. Gross. 


The act of Fobeary +22, 1896, amendatory of section 4, act of. March 3, 1887, has no | 
‘application in the matter of issuing patents to bona fide purchasers, or making © 
demand of the company, where the contracts in aupenon are a. completed 
prior to the passage of said act, ; 


: Secretar y Hitchcock to the Coinneeeoner of the General Land Office, 
(WY. DO Tuly 20,1899. - (FW. 0). 


The Department is in receipt of your office’ letter of 1 May 1%, last, 
relating to departmental decision of December 22, 1898, in the case of | 
Ray et al. v. Gross (27 L. D., 707), in which Gross was held to be a bona | 
fide purchaset, through mesne conveyances from the Mobile and Girard 
Railroad Company, of certain described lands within the limits ofits ~ 
grant, and raising the question as to the amount of the demand to be 


. made of the railroad company upon patenting the land to Gross under a. — 
the fourth section of the act of Mareh 3, 1887 a Stat., 556), ander ig Os 


which he hac applied for patent. 
Tn this connection you state that. Gone: in an affidavit: furnished i in * 
response to call made by your office, swears that he paid to Charles 
Ewing, his immediate grantor, at the rate of $2.50 per acre (in cash 
aud its equivalent) for these lands, but that “‘no.money was paid to the 
railroad company by Abraham Edwards its immediate vendee, or was 
any money paid by Charles Ewing to Edwards. - 7 

The fourth section of the act.of Mareh 3, 1887 (supr a) provides: 

That as to all lands, except those mentioned in the foregoing section, which have - 
been so erroneously certified or patented as aforesaid, and which have been sold by 
the grantee company to citizens of the United States, or to persons who have 

declared. their intention to become such citizens, the person or persons so purchas- 
ing in good faith, his heirs or assigns, shall be, entitled to the land so purchased, 
upon making proof of the fact of such purchase at the proper land-office, within » 
such time and ander such rules as may be prescribed by the Secretary. of the Inte- | 


. yior, after the grants respectively shall have been adjusted; and patents of the 


' United States shall issue therefor, and shall relate back to the date of the original _ 
| certification or patenting, and the Secretary of the Interior, on behalf of the United — 
States, shall demand payment from the company which has SO disposed of such — 
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lana of an. aionnt Sagal to the goveriment } pitice of. uniige lsvida; and in case of - 
neglect or. refusal of such company to make. payment as hereafter specified, within 
ninety. days after the demand. shall have been made, the. Attorney- General shall 
calise SUIL OF suits to be brought against such company for the said amount: Pro- 
vided, That nothing in this act shall prevent any purchaser of lands erroneously — 
withdrawn, certified, or patented as aforesaid from recovering the purchase-money 
therefor from the grantee company less the ainount paid to the United States 
by such company, as by this act required, And provided, That a mortgage or pledge 
of said lands by the company shall not be considered as a sale for the purpose of 
. this act, nor shall this act be construed as 4 declaration of. forfeiture of any portion 
-of any land-grant for conditions broken, or as authorizing an entry for the same, or 
-aS a waiver of any rights that the United: States may have on account of any breach 
of said conditions. y 3 a 


The provisions of this section will ¢ govern the disposition of the case » 
~ under consideration both i in the matter of issuing patent to Gross and 
making demand of the railroad company. The amendment of said sec- 


_.tion by the act of February 12, 1896 (29 Stat., 6), can have no applica- _ 
tion, because it does not appear that. Hdwards and those claiming 


‘through him, had “paid only a portion of the purchase price to the 


company ; :” on the contrary, the considerations for the transfer from the - 


‘railroad company to Edwards, from Edwards to Ewing and from Ewing 7 

_ to Gross were all performed, their contracts being fully executed Puce : 

° to the passage of said act. 3 7 
You will be governed accordingly. 


a 


RIGHT OF WAY- —ADDITIONAL STATION GROUNDS. | 


SANTA FE Pacrric R. R. Co. 


ao. homestead entry allowed of land in the prior actual use sad occupancy of arail- |” 


| road company in the necessary operation and. maintenance of its road, must be — 
~ held subject to the prior right of use in the pompeny under its eee ca 
additional station. grounds. 


~ oy ee selection of lands for station purposes, in addition to ae peaneeal right of: way, ee 


must be supported by a showing of the necessity. for such additional lands, 
(Section 2, act of J uly. 27 , 1866 (14 Stat., 292.) 


| Seeretary Hitchcock to the Commissioner of the ‘General Land Office, | 
(W.Y. D.) a ue Gy July 20; 1899, (B. W. C.) 


With your office letter of June 13, 1399, was forwarded: the record | 
nade at the hearing ordered i in accordance with departmental decision 
of October 15, 1898 (27 L. D:; 547), in the matter of the application 
made by. the Santa Fe Pacifie Railroad - Company, aS successor in inter- 

est to the Atlantic Pacific Railroad. Company, for additional station 
grounds at Bellemont, ‘Ari izona. Said additional station grontids cover- 


: ing 21.52 aeres are within the NW. 4 of NW. 4 of Sec. 2, R. 21.N., 


— B.5 BE, Prescott land district, Aji zona, as shown upon the map filed: 
in this Department October 20, 1897. ap = 

_ At the time of filing said map, the tr act desired: for naaiional star” 

ae tion grounds 1 was embraced in the homestead entr ry of ¢ one Charles J. 
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Bare mare Febrnary 10, 1896, covering aa. NW: 1 NW. 4 4, Sec. Dy: | : : 
a which entry was canceled upon relinquishment } November 4,1897,and 
on the following day Henry S: Buckner was permed: to make entry os 


of said NW. 4 NW. 4, Sec. 2. 


fete gs RL considering the application for aaaisional station grounds it as a : 
held in the case of Santa Fe Pacific R. RB. Co. (27 L. D., 322), syllabus: = 


The right to take ailditional: station grounds caner section 2, act of J uly 27, 1866, : | : ae 
can not be recognized in the absence of a. eee showin 1s of the nepessity for — see 


"the use of such additional ground. os 
The grant. of necessary lands for station and Givier purposes, jatatde of oe limits 
of the general right of way, does not, like the grant of the general ‘right of way, 


"relate back to the date of the act making the grant; hence no rights are acquired; as 


against an adverse claimant, by an application for additional station grounds ten- 
-. dered in advance of actual use and occupancy ond at a time when the lands are — | 


a appr opriated by an existing entry. 


. - Subsequently, upon the showing filed by the company in support “ : 
on motion for review of said decision, in which it was alleged that the | 


company was in actual occupancy: of the land at the time Buckner was 


permitted. to make entry thereof, a hearing: was had— 3 


to. determine the exact conditiou of the land at the date of. Buckuer’s entry and the —* 
- necessities for the occupancy and use of the tract by the ee in epunecuonarath 
the operation and maintenance of its road. : , . 
- ‘Upon the showing made at said. hearing, now = babes’ this Depart... 
- ment, it appears that four or five sidings or tracks had been actually 


- constrneted upon and across the land embraced in Buckner’s entry coe 
prior to November 5, 1897, the same being constructed for use in con- 


ote, ~ nection with the tie-treating plant then in course of construction, and =. 


it must. therefore be held that the company was in actual: occupation of : 3 
the land at the date of. Buckner’s entry and that he had full knowledge 
thereof at the time of making the same. The remaining portion of the. a 
_-land covered by the application for additional station purposes, not 
covered by the tracks, is shown to be necessary for the storage of the 
. ties and timber i in process of drying after being subjected to the treat- 


ment at the company’ S. plant. Treatment of ties and timber by the 7 
: process installed at this plant greatly len gthens: the period of their use — 


in connection. with the maintevance of the railroad and as this tract ig — 
shown: to pe: necessary to the successful operation of said plant, a 


a _ proper use is shown to authorize its taking under the act, and Buckner’s Seal 


_ .. entry is therefore held subject to the prior right of use in the company: oe 
under its application for additional station grounds. sii, a 

_ In this connection your oftice letter transmitting the record made at a 

the. said hearing makes a statement relative to the original station — 


- ~ grounds at Bellemont, from which it appears that the tract previously 


claimed is. 1200 feet wide, 600 feet on each side of the track, and 6000_ > 


: feet long, comprising an area of. 165 acres. The selection of said sta- a 


ef tion grounds was first shown upon a map filed December 19, 1882, upon . = : | 
_ which was Conuen ten the constructed line of ane Atlantic and Pacific eee 
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: Railroad: Subsequentiy, to wit, on December 22, 1884, ‘the Anantie Ke 
and Pacific Railroad Company filed in your. office plats: showing the | 
sélection of a number of tracts for station purposes, among which was _ 


the tract at Bellemont, the selection coinciding with that shown upon © a 


: _ the map of constructed road: before referred to. As the land embraced ae 
in the original selection for station purposes at Bellemont comprises-a 


te tract 6000 feet long and 500 feet on each side of the track, in addition a 


to the granted right of way (100 feet wide on each side of. the track), 

the saine should be supported by a showing of necessity fur such addi- 
tional amount of land. On February 11, 1898, your office called: upon 
the railroad company to make a showing in connection with the several 


_ selections of lands for station purposes, in addition to lands covered 


by the right of way, and up to the time of your report the company — 
had failed to make a showirig relative to the selection at Bellemont. 


The previous decision of this Department of August 12, 1898, supra, = 
in so far as it refuses to entertain the application for additional eiation = 


: grounds at Bellemont is, in view of the showing now submitted, 
~ recalled, but the approval of the plat of these additional grounds will 


~ be withheld until in response to the requirement of your office, a show--— | 


ing: is made of the necessity for the original selection of lands HOF station | 


a purposes at Bellemont. | -: 
The papers forwarded. with your office letter of Jun une 13; 1899, are 


| herewith returned and you will advise the company accordin sly. 
a “RAILROAD GRANT—COMPLETION OF ROAD—DISPOSAL. OF GRANT. | . | 


Union Pacific R. R. Co. 


ie | Until the sonmpletions in 1872, of the Union Pacific bridge across the Missouri river | 
. ~ from Omaha to Council Bluffs the entire road:constructed by the Union Pacific ae 


‘railroad company under the acts of July 1, 1862, and July 2, 1864, was not com- _ 
_ pleted, and until such time the period of “ three years after the entire road shall 


-- have been completed, » during which the company was authorized to sell or dis- 


~ pose of the granted lands, did not begin to run. 


hy The execution of the “sinking fund mortgage” on the eranted lands by the. rail- oo 


an road company in 1873, constituted an authorized disposition of said lands, within 7 
_ the meaning of the last clause of seetion 3, act of July 1, 1862. 


ao The provisions in the acts of March 8, 1887, and March 2, 1896, fixing the Nability to |. ee 


‘make payment to the United States for lands. erroneously patented on account 


of a railroad grant and sold to bona fide purchasers, are not broad enough to 


include those who, after patents: are erroneously issued and the lands included. - 


. therein are sold to bona fide purchasers, and. after the title of such purchasers. E 
has been confirmed by act of Congress, become purchasers at a for eclosure sale _ 


of that portion of the land grant not theretotore sold: 


| Saereians y Hitcheock to the Commissioner of the General Land Oe, g ule uly ae 
(Ww. ne dD.) ee | 21,1899. | 


Letters were redeived by this Depacenent from Mr, W. i Carroll of | 


Omabs N ae: dated November 26, 1898, and December 7 , 1898, os - ‘ 
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| yeferring. to the suit in the circuit courts of the United States for the - 
‘districts of Nebraska, Colorado, Wyoming and Utah, commenced by — | 
the Union Trust Company of New York against. the Union Pacific 


Railway Company et al. to foreclose what is known as the “ sinking — 
fund mortgage” upon the lands granted to the Union Pacific: Railroad 


Company by the acts of July 1, 1362 (12 Stat., 489), and ou 2, 1864 


(13 Stat., 356), and suggesting and urging, in effect: 

First. That the said sinking fund mortgage was not executed within 
three years after the completion of the Union Pacific Railroad, and ~ 
therefore was not a sale or disposition of any of said lands within the 
meaning of the last clause of section 3 of the act of July 1, 1862; that 
consequently no foreclosure sale could. properly be had cmder’ said 
mortgage of any of said lands which were uot otherwise sold or dis- 
posed of within three years after the completion of said railroad, and 
that the United States should intervene in the said suit-for the noe 
pose of protecting from said foreclosure, and. subjecting to settlement 
and pre-emption the lands not sold or otherwise a acs of within ~ 
three years after the completion of said railroad. | 

Second. That the Union Pacific Railway Goi: the suecessor os 
consolidation of the original The Union Pacific. Railroad Company, is 
insolvent; .that some patents were erroneously issued to it for lands | 
which tine been sold by it to bona fide purchasers whose title has since ~ 
been confirmed by the act of March 2, 1896 (29 Stat., 42); that there- 
fore the United States will be unable to recover, ander said confirma- 
tion act, from the Union Pacific Railway Company the value of the 
lands so erroneously patented and sold, and that the United States — 
should intervene in the said suit for the purpose of securing the inser: ~ 


tion in any foreclosure decree rendered therein of a provision wher eby 


.the-purchaser or purchasers at any foreclosure sale thereunder will be 
liable to the United States for the ads of the pace so erroneously 
patented and sold. | — 
- While matters of this nature were at the time igeecie satan the con- 
_ trol and supervision of the Department of Justice and of special counsel — 
employ ed for that purpose, the suggestions inade in these letters were 
nevertheless ‘given careful consideration by this Department. 

_ Atter the receipt of said letters of November. 26, 1898, and before 
the receipt of the letter of December 7, 1898, a ipccceae decree was » 
entered in said suit, wherein it was found that the Union Pacific bridge 
across the Missouri River between: Omaba, Nebraska, and Council 
Blutts, Iowa, he | | : : 7 
. was a part ‘of the x: road mentees tobe Gail anaes snid acts of Congress and. was = 
completed in the year 1872, and that thereupon, to wit, in the year 1872, and not. 
before, the entire railroad of the said. The Union Pacific Railroad Company. was - 
completed as provided for and as required by the said acts of Congress, [and that 
‘the sinking fund mortgage was made] on or abont the 18th day of December; 1873, _ 
and within a period of three | — after the entire fatlrond of oad oonEaay y had i 
been complete: Do. lt ; : 


2 AQ "DECISIONS RELATING TO THE PUBLIC LANDS. 


< Bastion 3 of the act of July 4, 1862 , is as follows, the last clause ; 
being the one of special application ca. 7 | - 


- SE. 3. And be it further enacted, That there be, and is one a to. ne dant : 


“company, for the purpose of aiding in the construction of said railroad and telegraph - 


line, and to secure the safe and speedy transpor tation of the mails, troops, munitions _ 


of war, and public stores thereon, every alternate section.of public land, designated 


= Dy: odd. numbers, to the amount of five alternate sections per-mile on each side of | 


said railroad, on: the line. thereof, and within the limits of ten miles on each side | a 


of said road, not sold, reserved, or otherwise disposed of by the United States, and. ‘ 


to which a preemption or homestead claim may not have attached, at the time the 


line of said road is definitely fixed: Provided, That all mineral lands shall be 


excepted from the operation of this act; but where the same ‘shall contain timber, Na, 
the timber thereon is hereby granted to said company. And all such lands so | 
granted by this section, which shall not be sold or disposed of by said company 
within three years after the entire road shall have been completed, shall be subject | 


ee to settlement and preemption, like other lands, at-a price not exceeding one ) dollar | 


| and twenty-five cents per acre, to be paid to said company. 


In Union Pacific Railroad Company ». Hall et al. (91 U. S, 343), it 


| a is held that the act of July 1, 1862, and the act of July 2, 1864, required | | 


7 the eastern. terminus of the ea Pacitic Railroad to be located on the 


eastern shore of the Missouri river in the State of Iowa, and that the- : 
Union Pacific bridge across that river is part of the ae The eto 


court. in that case said, at pp. 352, 353: 


7 Our conclusion, therefore, i is that thé fatal point of he Jowa branch of die Union ie . _ ; 
Pacific Railroad was fixed by: the act of Congress on the Iowa bank of the te oo 


river. = * 


_If we are correct i in this conclusion, it seems to be clear that the bridge over r the ae i 


_ viver, built by the railroad company, is a part of their railroad, and required by 
ae law to be so operated, It was commenced in 1869 under the acts of 1862: anid 1864. —o. 
_. These acts were the only authority the company had at the time of its. commence- et 


ment for building it. Itis a railroad bridge, a continuation of the line west: of the - 2 | 
Liver; 3 and it connects the road with its required eastern: terminus. The acts char-- .. = 
tering the company manifest no intention. to distinguish between the bridge over - |. 


> the Missouri river and other bridges on the line of their road. .If itis nota part — “ 


of their road, neither is any bridge between the Missouri and the western boundary 7 


of Nevada; for oe power to pile all bridges was given in une same mons 
_% _* * = a 


“eoidiig then: as we A that the legal terminus of the railroad i is fixed by law on. 


- the-Iowa shore of the river, and that the bridge is a part of the. railroad, therecan = 


bes no doubt that the company is under obligation to operate and run the whole 


road, including: the bridge, ag one connected and continuous line. This isa duty : 


oxpressly imposed by the acts of 1862 and 1864, and reco enized by that of 1871, a: 
In Union Pacific Railway Co. v. United States (117 U. S., 355, 361), | 


in determiving the rates of transportation over the. ‘bridge t to be cepatt — 


| ‘by the government, the court said: 


. The Omaha bridge of the Union Pacific Rollway Conipany was bE constructed 7 
under the act of 1866. It was constructed under the original acts incorporating the | 


a company—the acts of July 1, 1862; and of July 2, 1864, and the act of February 24, i 


1871; and: the reference in the last named act to the act of 1866 was for the purpose > 


| a of extending the provisions of the latter, so far as necessary to. confer additional. 


i) So ie the: a) company for the use -and protection of the bridge, and E 7 - 


‘X 
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| . pacha no. evidence’ of. any intent. on the aa of Congréss to re the Peies ag 
to rates of transportation over the line of the railway company as prescribed by 


- a section six of the act of J uly 1, 1862. In the case of thé Union Pacific Railroad Com- | 


pany v. Hall (91 U- 8. , 343), it was decided that the bridge i in question became part of — 


a the railroad of the company, and that the company was bound to run and operate = - 


_. ts whole road, including the bridge, as. one connected and. continuous: line. The- 
a bridge, therefore, as part of the railroad, became subject. to the provisions of the 
act of July 1, 1862, as to the rates to be pala by the government for transportation 7 
_ “service over it, and there is nothing i in ewe act of 1871 that changes the apple on een 


| _of the rule fixing these rates.. 


This bridge was also treated as a part of the Union Pacific Railroad, Se 


es constructed under the acts of July 1, 1862, and July: 2, 1864, in Tnion es 
_  Pacifie Railway Co. et al. v. ec 3 Rock Island and Pacific Railway ~s 
Co. (163. U. S., 564). | : 
The bridge being thus a necessary aatk of ihe Pierre it follows "he 
that the period of “three years after the entire road shall have been. © 


completed” during which the railroad company was authorized to sell 
or dispose of the lands granted did not begin to. run until the bridge. 


was completed. ‘This was in 1872, and the sinkin¢ g fund mort gage was 
executed December 18, 1873, which was. pata the pe period ee 


of three years. - | 
‘In Platt x. Union Pacific Railroad Co. (99 U.S. 48), ‘it was fad that | 
the execution of a mortgage upon the lands granted constituted a dis: — 


position thereof. within the: meaning of the’ last clause of. section 3 of. 


the act of July 1, 1862, and this notwithstanding the intervention of : 
> the United States in. that. case, and the contention of the Attorney i 


: General to the contrary. (See also Doering v. Union: Pacific eee Co., " en * 
20 L. D., 466.) » ne 
: , Default ieee Ce in the sagtens: of tieewORt on ‘the indebted- 7 

- “ness secured by the sinking fund mortgage, the suit aforesaid was. 


—_ brought to foreclose. the. wortgage and to secure payment of that eh 


‘indebtedness. The givin g of the mortgage within the prescribed three i. 


| years being an: authorized disposition of the lands, it results that what- 


ever was necessary to consummate the purpose for which the mortgage eo 


was given was also authorized. The purpose of the mortgage was to © 
enable the holders of the mortgage debt to enforce payment thereof by 


- a sale of the mortgaged. lands if. payment. of such debt was not volun- | 
tarily made as. stipulated. A foreclosure suit seeking a judicial ascer- 


: tainment of the occurrence of the default and of the. amount due and 


a direction that the mortgaged property be sold and the “proceeds 


— applied to the. liquidation of the debt, all under the supervision of the : . 


| court, is the appropriate and authorized method of consum mating. this. 


purpose. That being the object. of this suit, and the decree rendered ~ 


therein and the contemplated sale conforming to the rights of the par- : 
ties, the United ‘States was not in a position to complain of that which is 


* Congress had authorized by section 3 of the act of July 1, 1862. 


The government was not a party to the sinking fand mortgage fore- = 
closure suit and therefore was not pout by the findings therein’ that a 
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‘ie: entire railroad: was. completed i in 1872 aid not. nee and fine the : 


sinking fund mortgage was: executed. within: a period of three years — 
- thereafter; but these findings are. otherwise shown to be correct. In | 
the suit of the United States ». Union Pacific Railway Co. e¢ al., in the 
eireult courts of the. United States for the district of Nebraska anc 


other. districts, instituted to foreclose the subsidy lien or ipso facto 
mortgage of the United States, the special master reported and found 
that the railroad company “built and completed a permanent railroad: 
bridge across the Missouririver between Omaha, Nebraska, and Council 
Blutfts, lowa, with the approaches and. appurtenances thereto, during 
the years 1871 and 1872, and that the same was completed tn the year 
1872.” This finding of the special inaster. was not excepted to, but in 
excepting to other matters reported and found by him, the United States 


- stated that “the said point. or station in Council Bluffs of said Union | 
Pacific R ailroad. was finally adopted immediately after the construe- ; 


tion of said. bridge in the year 1872, as. the eastern terminus of said | 


railroad.” In the final decree entered July 29, 1897, the court approved - 


and confirmed the report of the special master, and amon 8 other things ee 
declared: 28 se 7 ‘ | | 
And said The Union Pacific Railroad Cape Was, oe the iesisleuien aforesaid, ae 


‘authorized to lay out, locate, construct, furnish, maintain. and enjoy the continuous 
| railroad and. telegraph described and embraced i in the first. mortgage. of said railroad. | 


company hereafter described, and which said railroad: extends. from Council Bluffs, ’ 


~ on the Iowa bank of the Missouri river, across said. river and through the States of — 
Nebraska, Wyoming and Colorado, into the State of Utah, to a connection with the — 
-- railroad of the Central Pacific Railroad Company, ata point about five miles west 
. of the city of Ogden, in the State of Utah, a distance of 1,042.41 miles, more or less, | 
‘of main line, include g the bridge over the Missouri river between Council Bluffsyin 
the State of Iowa, and Omaha,in the State of Nebraska; all of which line of rail- 
road and telegraph and bridge, with the branches and appurtenances thereof, were 
- located, constructed, equipped and furnished. by the Union Pacific Railroad Company, are 


ce as, in the manner and upon the conditions, within the times and upon the approvals oe 
and consents contemplated, | defined aud. described in. said. legislation. my 


and said sinking fund mortgage is-a first and para mount lien: upon all the lands and a, 


. land grant therein described and thereby conveyed, 


Thus in-a suit in which the United States was a party. it was ascer- 
tained and determined that the Union Pacific bridge across the Missouri 


river from Omaha, Nebraska, to Council Bluffs, Iowa, is'a part of the - 


railroad constructed by the Union Pacific Railroad Company under the 
acts of July 1, 1862, and July'2, 1864; that the bridge was completed 
in the year 1872 , and that the ane fund mortgage constituted a 


first and paaaniONtit lien upon all the lands and land graut therein 


described and thereby conveyed. Better evidence that the entire rail- 


road-was not completed until 1872 and that the sinking fund mortgage © 

- was an authorized disposition of .the. lands therein described and. | 
oo. thereby conveyed within the meaning of the last clause of section oof 
-. the act of July 1, 1862, could hardly be obtained. Any possible ques- 


ons. er Owmns out gt the difference between the character of this IOs a 
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gage and the one in Platt v. Union Pacific Railroad Co. were adjudicated ; 

and deter mined in favor of the mortgage by this decree rendered July 
29, 1897, in a suit to which the United States, the railway company 
~ and the Union Trust. ia ae] of no York, the monesag ee were all 
. parties. 
‘Mr. Carroll’s letters do not mention the. Missouri river ‘bridge | or Hae 

time of its construction, and it may be that he had mM contemplation 
the completion of the railroad to the west bank of the river, it having 
been formerly contended: by the railroad company, as Shown in Union 


' Pacifie Railroad Company v. Hall et al., supra, that the eastern terminus ° 
of the road was on the west bank of the river and that the bridge was 


not a part of the railroad. In his letter of December 7, 1898, in-refer- . | 
- ring to the decree in be sinking me pene foreclosure pee) Mr. 

- Carroll says: | a | | 

As a matter of fact the supreme none of ie United States a the case of guint 
Pacific R. R. Co. v. United States (99 U. S., 402), has already determined and found 
that the date of the completion of the Union Pacific Railroad was November 6, 1869. 
Consequently ... the mortgage in question for which foreclosure is decreed 
was execused as ‘stated upon December 18, (1873—four years alter the compl etion of 
the railroad. . | 
But an examination of the opinion in the case cited shows ainidine 

takeably that the court and the parties were. considering only the road 
« west from-Omaha,” and that the part of the road between Om aha aud 
‘Council Bluffs, which includes the bridge, was not made an element in 
the decision of the case. Not only is there nothing in that decision 
which purports to overrule the prior decision in Union Pacific Railroad 
. Company v. Hall e¢ al., but the latter is approved and followed in the 
still later case ceporied; in 117 U.S., supra, — 
It is thus certain that Mr. Carroll’s first suggestion could lee be SUS- 
_ tained, and we uow come to his second suggestion. | 
By fhe act of March 3, 1837 (24 Stat., 556), the liability to ake pay- 
ment to the United States for lands erroneously patented or certified | 
on account of a railroad land grant and sold by the grantee company. | 
| to bona fide purchasers was placed upon “the company which has so. 
_ disposed of such Jands,” and by the act of March 2, 1895 (29 Stat. , 42), 
this liability was placed upon “the patentee, or the corporation, com- 
‘pany, person or association of persons for whose benefit the patent was | 
issued. or certification was made.” Whether this legislation be consid- | _ 
- ered as creating a liability not theretofore existing or as intending to. — 
. enforce a liability theretofore incurred, the designation of those upon. 
~ whom the liability rests is not broad SngHen to include those who, 


~ after patents are erroneously issued or certifications erroneously inade ff. 


and after the lands included therein :are sold to bona fide purchasers — 
and after the title of such purchasers has been confirmed by act of 
- Congress, become purchasers, at a foreclosure sale had pur suant toa. 
decree against the grantee company, of that portion of the land grant 


not apnereuenore sold. Nor i is it believed that it vo be competent oe 
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: ~ equitable for the court in the case of a prior and authorized eee | 


like the one here in question, to place upon the purchasers at a fore- a 
closure sale thereunder a liability for obligations incurred by the mort- 


 gagee respectin g lands not embraced. in the foreclosure and for which 7 
liability no lien or encumbrance attached to the lands included in the- 
foreclosure. If a court could do that it could attach conditions, not. 


oo, contemplated or authorized by the terms of the mortgage or by the law 
>. in force at the time of its execution, which would deter all persons. 
_ from. becoming purchasers at the sale and thereby deprive. the mort-— 


' gagee of the right to. subject the mortgaged property to the ‘payment : 


a of the mortgage debt and render the mortgage of no value ea _ 


The second suggestion was therefore also untenable. — 7 > 
| For these reasons Mr. Carroll’s suggestions, could not: be followed, oe 
: and the right. of the purchasers at the foreclosure sale having been ae 
- recognized in departmental letter of the 10th inst., Mr. Oarroll’s letters - 
- are herewith transmitted for the files of your office. 
 Yonr. office will transinit a Copy hereof to oe Carroll. 


PRIVATE CLAIM—SELECTION-CHARACTER OF LAND. | 
Baca FLoAr No, THREE, 


r Section 6 act of June 21, 1860, authorized the heirs of Baca to select; j in ees of ines Zz 
- land elamed” by them under a prior Mexican grant, ‘an equal quantity: of 
vacant land, not mineral,” and made it the duty of the surveyor-general to sur- 


vey and locate the lands so selected, subject to the proviso ‘‘that the right _ * 


-. hereby granted to said heirs of Baca shall continue in force. during three ‘years. ra 
from the passage of this act, and no longer.” Held: - 


ce 1. A selection regularly made by the grant claimants within the time. Hized by said - 


_ act, cannot, after the expiration of said period, be changed, by an alleged amen d-. 
a ‘ment, to embrace lands not covered by the previous selection, 


Oo The time with reference to which the character of the land selected; ie gene 


: "vacant and not mineral, is to be determined, is the date of the pen and not os 


the date of the approval of the survey of the claim. 


: 3 The duty of investigating and determining, in the first instance, the clwpacter of i 7 . 
the land selected, rests upon the surveyor general, who should conduct. such 


_ investigation and make such determination as the work of the sure oo 
__.. gresses in the field. } 7 ae 
Rs The former departmental deoicious herein of June 15, 1887,. 5 L. D. 108, Tt une a4, 1891, 


12 L. D., 676, and November 28, 1891, 13 L.D. , 624, 80 far. as in. conflict herewith, th 


: . | recalled and vacated. 


Secretar y Hitchcock to the Scans of the eeneral Land. Office, Truly oo “ 
nN Vs Dy eo "eeddy Logo... 2 eo oe (A. B. Py 
May 6, 1899, your. office transmitted to the Department: an applica- , ae 
tion by the present owners of the grant known as “Baca Float No.3,” 


: for the survey of said grant as selected or located in the Territory of = 
Arizona, formerly a part of the Territory of New Mexico. | 


7 aus The matter of the survey and location of this grant has been covets oe 


put times before the Department and the action taken therein will be seen ae 


‘DECISIONS: RELATING. TO THE PUBLIC LANDS. AB | 
by. saterencs to the former departmental decisions of June 15, 1887 (5 | 
iL. D., 705), June 24, 1891: (12° L. D., er) and. November 28, 1891 (3 pe 
‘L. D., 624). a 

The facts relative to the er are as ices , a —_ 
By section 6 of the act of June 21, 1860 (12. Stat.,. 71-2); ‘Congress, 


| 460 the purpose of settling a dispute between certain claimants under . | ‘ 
conflicting Mexican grants to a large body. of land in the wnTty, of 


i Las Vegas, New Mexico, provided: . 


‘That it shail be lawful for the heirs of Luis Maria Baca, who tales slic to the — 


said [same] tract of laud as-is claimed by the town of Las Begas [Vegas], to select — 
instead of the land claimed by them an eynal quantity of vacant land, not mineral,  . 
.in the Territory of New Mexico, to be located by them in square bodies not exceed- . 
ing five in number. And it shall he the duty of the surveyor-general of New Mexico . a 
to make survey and location of the lands so selected by said heirs of Baca when _ 


ao thereunto required by them; Provided, however, That the right hereby eranted to 
_- said heirs of Baca shall continue in force during three youre from the passage as this. 
act, and no longer. : — 


It was subsequently sageertained’ that the grant to the town of Las 
eae embraced an area of 496,446.96 acres of land, and in accordance 
with that ascertainment the Baca heirs were entitled, under the act 
aforesaid, to select and locate five different tracts or bodies of land, : 
of 99,289.39 acres each, in square form, within what was, at the date | 
of the act, known as the Territory of New Mexico. The grant now 
under consideration is the third of the series of selections or locations 
thus authorized. Hence, its name: Baca Float No. 3. ee . 
— October 31, 1862, John S. Watts, as attorney for the Baca heirs, filed 

- In the office of the surveyor-general of New Mexico a-memorandum 
-. dated October 30, 1862, in which he set forth that he had that day 
selected as one of the five tracts authorized to .be selected by said act 
of June 21, 1860— |. 7 | . 
a place called and known as.the Bosque Redondo, on the river Pecos, the centre of 
said location to be a point on the north east bank of the river Pecos, five miles below . 
. the mouth of the canon forming the valley of said river Pecos, the location being so 


surveyed as to form a square on that centre, with the lines running east and west . 
north and south, the distance required to form the area of said location. | , 


November 8, 1862, the register and receiver of the land office at Santa 


Fe, New Mexico, eertified that there was nothing of-record in their. - 


office showin g the lands. to be occupied or that any portion thereof was. 


mineral, The surveyor-general reported the selection to your office, 
‘accompanied by the certificate of the register and. receiver, and hisown . 
' certificate stating the selection to be the third of the series authorized. .. 
“by said act of 1860, and that he believed ne lands embraced Aherely ee 
- to be vacant and not mineral. | ae te dont 
January 18, 1863, application was made to your office by id ae ane od & 


| bag S, Watts, Sitoriiey for the Baca heirs, to be allowed to withdraw Pe ge eee 


_ Selection thus made with a view of making another selection within the . . | ae 
_ ‘time’ prescribed by the act in a more desirable locality. This applica- as te 
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; tion was allowed by your office February 5, 1863, and no > farther men- - 
_tion of the prior selection need be made. 

_. Thereupon anew selection was made June 17, 1863, within the time 7 

prescribed by the statute, by said John S. Watts, sort ney for the Baca. 


heirs. The tract. Belécted was described in the application. filed in the 


. office of the surveyor-general having jurisdiction in the pone, ae, 


. follows: ea 


| Commencing at: a point one mile and a half fr om the base of the Salers: mountain, io 
ina direction nor th forty five degrees east of the highest point of said mountain, 


running thence from said beginning point, west, twelve miles, thirty six chains and 
forty-four links, thence south, twelve miles, thirty six chains and forty four links, 

. . thence east: twelve miles thirty six chains, aud forty four links, thence north twelve : 
' tniles, thirty six chains and forty four. Jinks, to the place of beginning; the same . 


‘being situate in that portion of New Nexico, now included by act es Congress, 7 
approved February 24th, 1863,in the Territory.of Arizona. 


It was further stated by the applicant. that “ Said tract of. land . 
is entirely vacant, unclaimed by anyone, and is not ‘mineral to. my 


_ knowledge.” 


~The selection thus deavebeat Was aipeeued by the surveyor: peer i 
and June 18, 1863, the papers in thé case were by him forwardéd to. 


| your. office aagoinnaniod by a statement of his said approval, and the - 


: farther statement that as the land selected was situated far beyond the 
publie surveys he had not deemed it necessary to procure any certificate 


from the register and receiver of the local land office because, from the — i 
nature: of the case, they could ‘hot officially know anything. concern- . 


a aly 18 ,1863, y your office acknowledged receipt of the. paper S forwarded 


by the surveyor-general as stated, but held that before the selection 


ve could be approved by your office a statement from the surveyor- general 
and register and receiver to the effect that the. land embr aced by the 
selection is vacant and not mineral should be furnished. ' 


March 27, 1864, the attorney for the Baca heirs furnished eetiaes: % 
from the register and receiver at Santa Fe, New Mexico, to the effect 


~ that the lands embraced by the selection were unsurveyed, vacant and — 
not mineral as far as they had any information on the subject; and 
April 2, 1864, the surveyor-general, replying to your said offive com-- 


munication. of July 18, 1863, stated in substance that there was no_ _ 


evidence in his office conan g to show that the land selected is mineal . 
or that it is occupied; that there had been as yet no public surveys: in 
the neighborhood of the tract, and for that reason there was no record . 
of or concerning the land in his office, or in the local land office of New | 
_, Mexico; that he was personally unacquainted with the land and ther e- 


| = _ fore could not certify that it was vacant and not inineral; that. such _ 
4 facts could only be ascertained by actual examination and. survey. 


April 9, 1864, your office appears to have taken the matter up te . 


~ farther consideration; and the same “having undergone a careftil 


examination ” is aS stated in your office communication ot that date 
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addreasel: to the. surveyor- feoneal of Arizona, the eentiioate: Of a 
‘proval by the surveyor-general of New Mexico “under whose juris- 


diction the application properly.came at the date of its approval”, was 


accepted as sufficient and a survey of the grant under the election 
thus approved. was authorized and directed to be made. Instructions — 
for the survey were given in minute detail to the surveyor-general of 
_ Arizona who was required to proceed with the work without delay — 
whenever the grant claimant should pay or secure to be paid a sum of © 
money: sufficient to cover the costs of the same, and to make return of 
-“eomplete survey and plat to be placed on file for future reference as. 
_ required by law.” The survey was not made, however, and thus the 
- matter seems to have rested until April 30, 1866, when the said John 
 §.. Watts as attorney for the Baca heirs, addressed to your office a com- | 
munication which purported to be an amended application for the - 
“relocation” of said claim No. 3, wherein, after referrin gs to the original 
selection of June 17, 1863, it was said: th 2 2 


I further state that the existence of war in that part of the ee of Arizona 
and the hostility of the Indians prevented a ‘personal examination of the locality 
prior to the location.and not having a clear idea as to the direction of the different 
points of tle compass when the subsequent examination of the location was being 
made by Mr. Wrightson in order to have the location surveyed it was found that the 
mistake made would result in leaving out most of the land designed or intended to 
be included in said location. Mr. Wrightson was killed by the Indians and no sur- - 
vey has been made, because of said mistake. in. the initial point of said location. 
Under these circumstances I beg leave to ask thatthe surveyor-general of New 
Mexico be authorized to change the initial point so as to commence at a point three - | 
miles west by south from the building known as the Haciénda de Santa Rita run- 
ning thence from said beginning point north twelve miles 36 chains and 44 links, 
thence east twelve miles 36 chains and 44 links, thence south twelve miles 36 chains | 
and 44 links thence west twelve miles 36 chains and 44 links to the place of begin- 
ning. I beg leave further to state that the land which will be embraced by this 
‘change of the initial point is of the same character of unsurveyed vacaut puhlic 


land as that which would have been set apart by the location as first solicited but - 
it is not the land inteuded to have been covered by said location but the land to be © 


| included within the houndaries above desiguated is the land that was intended to 
‘be located and.was believed to have been located upon until preparations were 


made to survey said location. Under this state of the case it is hoped that direc- 


tions will be given to the surveyor-general to correct the mistake. 


_ By communication : of your office dated May 21, 1866, addressed t0- 
_ the surveyor-general at Santa Te, New Mexico, (the Territories of New 
Mexico and Arizona having been by act of J aly 2, 2, 1864, 13. Stat., 344, 
608, consolidated into one surveyor-general’s district) reference was - 
made to the previous instructions of April 9, 1864, to the surveyor. gen- 
. eral of Arizona for the survey of the grant ander the original selection 
or location of 1863, and also to the said amended application of April | 
30, 1866, and thereupon further cirections were eee for the execution 
of the survey— | : | : oo 

in accordance with the amended description of the beginning point which is desoritied ” - 


c in. Mr. Watts’s application of the 30th of April last, provided by.so doing the out 
i boundaries of the grant thus surveyed will embrace vacant lands, pout mineral. | 


ny a 
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It ieee not. appear that this so- <caNea ‘amended. application was ever _ a 


i . approved by the surveyor-general, or that, any. action was taken by that 


_ officer looking to such approval. Juné 11, 1866, he acknowledged 
= receipt of your said office communication of May 21, 1866, and submitted 
an estimate of the probable cost of the survey, | accompanied by the 


‘statement that. upon being advised of the. deposit of such estimated 


| sum of money for the purposes of the survey, he would pr oceed. to have | - 


the same executed in accordance with the said instructions of April. 9, 


1864, and of May 21,1866. July 2, 1866, the attorney for the- Baca 
heirs was notified. of ‘lie estimated cost of. the survey and. required to. 


- make deposit. of the amount thereof, but oo deposit. was never made 
nor was the survey ever executed. : : _ 


. From a diagram or plat prepared in: your. ‘office: apparently for: the 2 ei 
purpose of showing the proximate. position | on the face of the ear th. of 


the selection or location as made, June 17, 1863, and the relative posi- 
tion of the selection or. location under the so- called. amended application 
of April 30, 1866, it appears that the latter lies almost wholly to the 
east and north of the for mer, and that but a very. small portion of the - 
land embraced by the latter is within the limits of the former. ~ 
August. 15, 1877, John H. Watts, representing | himself to be the son 
of the aforesaid J oka S. Watts (then deceased), and as attorney for the 
heirs of his father, and part owner of the grant, addressed. a communi- 
cation to your office in. which he requested that. permission, be given | 
him to “relocate” said Baca Float No. 3, on the stated ground that the — 
lands embraced by the selection. or. location previously made by his 
father were supposed to. be wineral, though thought to be vacant and 
: not mineral when the selection was: made: This request was denied by 
your office September 20, 187 ip on. the ground. that the act of June 21, - 


at 1860, expressly limited the right: of selection. thereunder to the period 


of hres: years fr om its date. ‘October 10, 1877, another application was, 


_ made to “relocate” the grant on the alleged ground that subsequently 


to the former “location,” mineral had been discovered. thereon by 


~~ various persons and companies who were then en gaged i in hunting for 
| gold, silver, and other precious metals within. the boundaries of said. 


~ claim to the: ouster of the owners. ‘thereof. This. application was also - 
denied for the reasons given in the denial of the formerone. 
-'Thus the matter remained, apparently, until February 13, 1885, when “ 


a. John ©. Robinson, an alleged owner of the grant, addressed to your = 


office a communication setting forth the selection. of. June 17, 1863, and 


. ~ the so- called. amended selection of April 30, 1866, respectively ; a stating : 7 
in substance that, on account of the hostility of the Indians,no survey 
of the claim had ever been made; that no definite action had been taken — | 


a by your office in the. premises, ee could the locations selected have | 
been confirmed for the reason that the. land. was mineral;”: and asking — 
that he be authorized. to “locate” the grant on land ion-mineral within. rar. 
Pe the limits of what ¥ was known as the tee. of New Mexico on Jv tole 
noe ©. Ole , 1860. | : . , 7 
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“March a1, , 1885, your office considered the application of Robinson _ 
- and held that the same should be allowed. 3 


~The matter subsequently came before the Department, however nae 


Se by decision of June 15, 1887, supra, the action of your office was disap- 
_ proved and it was held that there is no power or authority inthe Land = 
_ Department to authorize-a selection or location under the grant after —- 
_ the expiration of the time limited by the statute. , _ 


. Following this decision numerous: protests against both the selection | 


of 1863 and the so-called amended selection of 1866 were forwarded to. 
your office by various and sundry persons alleging in substance that 
- about three-fourths of the lands. embraced in the selection of 1863 were 
~ mineral; that nearly all the lands covered by the amended selection of . lea 

- 1866 were mineral; and that. such had been the known character of the 


lands for over one hundred years. _ Considerable correspondence was 
had by your office with the protestants and others relative to the sub- 
ject-matter of. said protests, during the years 1887 and 1888, but. no 
definite action looking to the Survey of the grant or to a final adjust- 
ment of the controversy resulted therefrom. : 
December 21, 1888, the attorney for said John CG. RObInAGH filed in 
your office a formal application for the survey of the grant under the ~ 
existing selection, and offered to. make deposit of the necessary funds. _ 


to cover the cost of such survey. Upon consideration of this applica- 


tion your office, in a communication of March 5, 1889, addressed to the — 
surveyor- -general of Arizona, directed that a- nearing be had for -the 
purpose of determining the known character of the lands claimed, at the 
date of the selection of 1863 and at the time of said amendment of 1866, 


. and as an incident to said hearing, but as such only, the surveyor- 


general was ‘authorized fo. make preliminary survey of the out bound-. 
aries of the claim upon payment of the cost thereof by. the grant 
claimant, as far as deemed necessary or advisable to aid in une deter- 7 
mination of the question submitted, but no farther. ae : 
— An appeal was taken from that action to the Department, resulting *e 
in the decision of June 24, 1891, ‘Supra, adhered to ou review, Novem- 


~ ber 28, 1891,. supra, a iprein the order for the hearing was approved _ 
_ with the modiieation that the inquiry should be directed to the known . 
character of the land at: the date. of the hearing, and not the dates: 


- of the selection. of. 1863 and _so- called amendment thereof, as specified a 
in the order of your office. The hearing. thus ordered has never been — 


- had, and so the matter has stood until the receipt of your office com- a 

a ‘munication of May 6, 1899, first above mentioned. _ | ar he 

- Sueh are the facts how by the record as far as deemed matetial to - 7 

_. the consideration and determination of the. pending controver Sy. vena 
~The present applicants express a willingness to deposit to the credit ye 

of the surveyor-general of Arizona a sum of. money, sufficient to pay |. | 

the cost of an official survey of the grant as soon.as notified of. the 


* amount required. Your office in the ale comniunication of x May f 6, °° 
“200 (= MOE 29-—_4. | 
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1899, recommends. that a survey of the exterior ines of the an ae bg 


2. least, be autliorized, and that all questions relating to the character of | _ 


the lands. be.left for future cetemnanon by the Department and the 7 


7 courts. = 
at must be apparent to all concerned that the ‘iterents of the: gov: > 
‘ernment and the grant claimants alike demand that this matter—so 


—_ long pending before the Land Department—should be speedily. — : 


. finally adjusted, — 


Phere can be no Aoutit that the heirs of Lis Maria Baca had the. : 
_ right for the period of three years after the act of June 21, 1860, to . 


= | ‘select in one square body within the Territory of New Mexico as it then _ 
cae existed, as and for the one-fifth part of their grant made. by said. act, 
-and as No.3 of the series of selections thereby authorized, vacant lands, Be. ae 


not mineral, to the full quantity now claimed in this case. 
The questions presented by the record are: 


- 7 1. Is the selection of June 17, 1863, binding upon ae papelicants ee ie 
san survey, or are they entitled to Haiti under unc So- called amended selec- = 4 
tion of April 30, 1866? 3 


2. Is the question as to the character of the. land uélscied—tilae is, : 


° syhother vacant and not mineral and. therefore subject to the grant, Or 7 


occupied, or mineral, and for that reason not subject to the grant—to — 


hoa “be determined with relanon to the date of the selection, or with reter- 4 > 
ence to the date of the approval of the survey. of the lai? | 


3. By whom and in what manner is the character of oe land to be | 


7 ascertained and determined? s 
I. It will be observed that by express. provision of the aeb of jas as 


_ al, 1860, the right of selection thereby granted was to continue in force - . os 


| during the period of three years from the passage of the act, “ and no a4 
longer. ”- The language used is so clear and explicit on this point that | 
there would séem to be scarcely room for construction. The right. to 
 gelect was to continue in force for three years, and no long ger. If not — 
_ exercised within that time the right no longer existed. Tn other words, — 
if not. previously exercised, the right of selection becamé extinct at. 


the expiration of the time limited,-and could. not be exercised. there-. 


after. This view is supported by the recent case of Shaw ». Kellogg : 
(170-0. §., 312), and its correctness will hardly be questioned. How. 


ans the'grant claimants in this case stand with reference to this inatter? 
eo The selection of June 17, 1863, was within time and appears to have. eee 


a o been in all respects ropulan It was approved by the sur veyor-general, Bn 


- whose approval,.subsequeutly supported by -the certificates of the — 


; e register and receiver as shown, was ageepted by your office. and : 
iw _ the survey of the claim ordered. ‘= 
The application of April 30, 1866, filed after the expitation. of the = 


site years’ limitation, pnEported in name to be an amendment of 


the former application or selection, but the courses of the exterior 7 : 
~. jines of the claim as: therein given. are totally different from those of aor 


~ 
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- the criginal selection, and besides, it is expressly stated in the new 


application that the lands embraced thereby are not the same as those © | 


< covered by the original selection. . These facts taken in connection with 


- the diagram or plat hereinbefore referred to (which is a. part of the | 
record in the case) showing the relative positions on the earth’s sur face 


of the tracts embraced by the selection of 1863 and the S0- -called - 

-amended selection, indicate very clearly that instead of the application 
of April 30, 1866, having for its object the amendment of the selection. - 
of June 17, 1863, with a view to corr ecting mistakes in the description Z 


of the exterior lines thereof or of giving greater certainty thereto, it 


was in reality, except as to the very small area common to both, an 


: : _ application to make a new selection, with a situs almost wholly removed = 
from that of the selection of 1863, It is not believed that such a. 


- change in the locus of the claim as was thus attempted to be made can. ° 
be recognized under the pretext or claim that the peeved was. ‘Simply 
by way of amendment of the existing. selection. | 

It is not necessary to deny or even question that the Baca ie S- 
would have had the right, after the expiration of the three years’ lim- - 


- itation, or that their assignees would. now have the right to inake nec: | 
- essary amendments. of description for the purpose. of. correcting ascer- 
tained mistakes, if any, so as to cause the record ofthe claim to conform 
_ to its position upon the earth’s surface as actually selected within the 7 
time prescribed by the statute, if a selection had been made and marked ~ 


upon the ground. But such is not the case here. The application of 


April 30, 1866, sets forth that owing to the hostility of the Indians 


personal examination of the locality was prevented prior to the selec- 
tion of June 17, 1863, and that upon such examination subsequently had — 
it was found that a niietalze: had been made whereby most of the land 


5%, designed. to be included in the selection had not been so included. oe | 
_. Manifestly if there had been no personal examination of the locality 


- prior. to the. selection of 1863, there could have been ‘no location or | 
~ marking of the claim upon ‘the earth’s surface prior to that time, and 
consequently the selection of 1863 could have no fixed locus other than 
that indicated by the record of the selection itself. There was there- 


fore no marked boundaries of the claim on the earth’s surface, to con- ap 


form to which it was necessary or proper that an amendment. be made ; 
of the description contained in the selection of 1863. | -_ 
It was not simply a “mistake in the initial point” of this selection 


that was sought to be corrected by the application of 1866, as therein 


suggested, but.a complete change of the selection was oe asked. 


for, ineinding as well the courses of the exterior lines of the claim, aso 
the “initial point” thereof... Under these circumstances to allow the 


so-called amended. selection to stand would. be, in reality, to allow a 
new selection under the grant after the expir ation of the time limited | 
_ for the exercise of the right of selection, and for this there is no author-. | 

ity found in the statnte making the grant or elsewhere. The cet oe 


* 


52 | - "DECISIONS RELATING TO THE PUBLIC LANDS. 


“ment is Hieretons of the opinion ‘that the grant claimants are seid by | 


the selection of June 17, 1863, and that they can not be allowed to ae 


ce nore under the applicati: n of Api 30, 1866.. s 
IL. In the case of Shaw v. Kellogg, supra, the supreme court had 


7 under considerati ion selection No. 4 of the series authorized by said act — 


| of June 21, 1860, and in the discussion of the neers there ® presented | 


- at Was asi (page 332): 


The g grant was made in lieu of certain specific lands cine by ‘lig Baca hei 1 in» 
the vicinity of Las Vegas, and it. was the purpose to permit the taking of a similar | 
body of land any where within the limits of New Mexico.. The grantees, the Baca 


heirs, were authorized to select this body of land. They were not at liberty to 


select lands already occupied by others. The lands must be vacant, Nor were they 
at liberty to select lands which were then known to contain mineral. ~ Congress did » 


~ mot intend to grant aly mines or mineral lands, but with these. exceptions - their _ 


sight of selection was coextensive with the limits of New Mexico. We say ‘lands 


a Athen known to contain mineral,’ for it cannot be that Congress intended that the. ~ 
grant should be rendered nugatory by.any future discoveries of miner al. The selec- 


tion was to be made within three. years. The title was then to pass, and it would : 
~ be an insult to the good faith of Congress to suppose that it did not intend that the. 


“title when it passéd should pass absolutely, and not contingently upon Rapeciven’, - 
a acon! ies. ce | 


| Under the authority of that case it would seem lear that the tine. | 
“ with reference to which the character of the land is to be determined — 
is the date of. the selection and not the date of approval of the survey 

of the claim, as formerly held by the Department, and noun further 

neéd be said here ou that subject. - 
TI, But by whom and in what manner is ‘the character of the land a 
7 ‘to be determined? The granting act places the duty of surveying and 


: locating the lands selected upon the surveyor- -general of New Mexi¢o. : 


:, In the Shaw: Kellogg case, supra, this question was also ape by 


woe = the supreme court, and it was there said (pages 333-334) : 


How was the character of the land to. be determined, and by whome The Bur | 
veyor g general of New Mexico was directed to.make survey and location of the land | 


. ‘selected. Upon that particular officer was cast the specific duty of seeing thatthe 
_ lands selected were such as the Baca heirs were entitled to select. Itisnot strange _ 
that he was the one named; for, in the original aet of 1854, which made. provision . 


for the examination of tess various claims, the duty of Fok examination ‘was cast. 


. upon the same. officer, and he was there required “to ascertain the origin, nature, ae 
~ _ character and extent of all claims to lands under the laws, usages and customs (oe 


Spain and’ Mexico; and, for this purpose, may issue: notices, summon witnesses, 
administer oaths and do. and perform all othér necessary acts in the premises,” and 


_ it was upon his report that Congress acted, Further, he was the officer who, by __ 
virtue of his duties, was most competent to examine and pass: upon the question of — 


the char acter. of the lands selected. Wedo not mean that Congress ther eby created 
all independent tribunal outside of and apart from the general Land Department of 
_ the government. On the contrary, the act of 1854 provided that he should act 


7 under instructious from the Secretary of the Interior, and so undonbtedly in pro- — 


ceeding to make survey and location as required by section 6 of the act of 1860, he. 


was still subject. to the control and direction of the Land Department;.but while ho fo 
Was not authorized by this section to act in defiance or independently of the Land 


: Department, he was the particular officer charged with the oy, of area ae | 
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and ‘Toeatien;: an it was.for him to say, in the first. daetenee: at Saat whether | 
the lands so Selected, and 8 aa aurveyed and located, were lands vacant and 
non- ‘mineral, : 
The act of 1854 tine referred to is the ae of a a 22, 1854 (10 Stat., : 
“ss 308), which, among other things, established the office of. surveyor-. 


general of New Mexico, and, in. section 8. thereof, which was still. in 


force when the survey in that case was made, defined the powers, and 
duties of that officer as stated by the court. By a later act, to wit, the | 
act of July 15, 1870 (16 Stat., 291 , 304), it was provided: 

That it shall be the duty of the survey or-general of Arizona, under such instr uc- 
- tions as may be given by the Secr etary of the Interior, to ascertain and report upon — 
the origin, nature, character, and extent of the claims to lands in said Territory, 
under the laws nsages, and customs of Spain and Mexico; and for this:purpose he 
_ shall have all the powers couferred, and shall perform. all ihe duties pasernet Tmpon - 


* _ . the surveyor-general of New Mexico by thé eighth section of an act . * ee 
July twenty- second, eighteen hundred and fifty-four. BO a yg 4 ee 
- While by the act of March 3, 1891 (26 Stat., 854 861), establishing-a oe 
-- court for the settlement of enooudinmed private ond claims, said see- 
’. tion 8 of the act of 1854, and all amendments or extensions thereof 


~~ { which would include cata extension act of July 15, 1870) were repealed, 
yet there has been no repeal of the specific provision of the.act of 1860, _ 
placing the duty of surveying and locating the lands selected there- 


under upon the surveyor-general. True the officer named was the se 

_. gurveyor-general of New Mexico, but the Territory of Arizona had not | 
then been formed, and. there can be no doubt that the survey or- -general ss 

of that Territory subsequently established, within whose present juris-  - 


diction the lands are: situated, lawfully succeeds with reference to the. 
Claiin here in question to the duties i by said act upon the pate 
-veyor- general of New Mexico. __ | | 
Nor can there be any doubt that the surveyor- -general of Arizona 
as an officer of the Land Department, by virtue of. his office and in view 
of the duties imposed by said act of 1860, possesses the inherent power — 
to examine witnesses, etc., and do and perform all necessary acts inci- 


. dent to the full discharge of the duties thus imposed. 


In the light of what has been said the Department i is:of opinion. that | 
the duty of investigating and determining, in the first instance at’ least, 
the character of the lands here’ ‘involved rests upon the survey or- gen- 


eral of Arizona; and also that such investigation should be conducted as 


and determination made as nvae work of. the eu ey re in. the 
field, - -~ : we 
| It does not ‘appear. that the adjabtmetit’< of the’ ‘piesent: dbntiovérey Re 
- would be expedited by having a hearing for the purpose of determin- - 
. ing the character of the land independently of and before the Survey: | 
of the claimis commenced. - ae | 
- The order for a hearing heretofore ane by the ear is ehele: | 
fore: recalled and vacated, and upon proper deposits of the cost. thereof, 
_ you will cause a, survey of the claim to be made by the surveyor- gener: al | 


te. “DECISIONS RELATING TO THE PUBLIC LANDS. 


3 of oan ander the selection of June i, 1863, in  seoordane with the f 
principles and views herein ‘set forth aud expressed. ‘Specific direc- : 
tions should be given that: lands vacant, and not known to be mineral 


at the date of said selection are to be surveyed as subject to the grant, . - 
and that all lands ascertained by the surveyor- general to have been 
~ occupied, or’ known to be mineral, at such. date, if any, within: the 


_ boundaries of said selection, must, = excluded fr¢ om the survey as not | 
being subject to the grant. 2 : os | | 
Before proceedin, g with the survey “the: surveyor- gener! will ba 

-required to give notice thereof for the period of sixty days by publica- 

tion in two weekly newspapers published, and of general circulation, 
in the vicinity of the Jand and in one newspaper of general. circulation 
| throughout Arizona and published | at the capital of the Territory, with 

-a@ view to allowing all persons, if alyy, claiming an interest in the lands. 


adverse to the grant claimants to be heard before him at such stated. times 

and places during the progress of the survey, as he may appoint, on the 
oo question of the known character of the land and whether the same was 
- ane at the date of the selection of June 17, 1863.. Ss 


~ The former departmental decisions hereinbefore referred £0, i in so or ; 


as they may be in conflict with the views herein expressed, ¢ are hereby a ae 


2 | recalled and vacated. 


SHELTON McOnaiw. 


| Motion for review of departmental decision of Ji une 0 3, 1899, 28 L. Ds 
456, denied by Seer ofary Hitchcock, J ae 25, 1899, 7 ie 


on 


Horners v. Waven it. ale 


eee - Motion. for review of departmental decision of April 12, 1899, 28 ; : 
oe 7 D., 267, denied 1 by Secretary er aly 25, 1899. th eral? 





RESIDENCE -¢ COMPLIAN CE WITH LAW PENDING. CONTEST. 
GLOVER ce SWARTS. 


If au enirynian fails to. maintain the continnity of his residence, during the pen- 
dency of a contest involving priority of settlement, his laches can not be cured. 
by the: resumption of residence prior. to the. institution of a by the 
_ adverse settler charging said default, 3 


= A leave of absence is no protection against a somiest for abandounenk where the 


entryman, prior to such lea. Ve, has failed to comply with the law. > 
_ Rena Hitcheock to the Commissioner of the Gener ab Lind aoe 
W.. v. D.) -_ mea ts % uly 25, 1899. on (H. G.) 


z ~The tracts involved i in this contr over sy are ots. 3 and 4, and the E, a 
“of the SW. i of See, ie T. 26 Mea RB. Li, Rory. land. district, oo 


cs ie | homa a Territory. 
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The. original contest between John B. Glover: and Benjamin BE. 
Swarts finally resulted in the departmental decision of December 15, 


1896 (23 L. D., 480), holding that Swarts was not disqualified to claim - 


residence upon the land in question at and from the date of his settle- 
ment. Upon a motion for a review, this decision was, on May 18, 1897, 
-. sustained (24 L, D., 447), and it was said therein (unreported): 


wilt having been shown ‘that Swarts was the prior settler, it was adj udged that” he 
has the superior right. No sufficient ground appears in. the motion for review for 
disturbing the conclusion- heretofore reached. Thesaid motion i is, ther efore, denied, . 
. Accompanying the motion for review is one for a rehearing on the. ground as 
alleged, that Swarts has abandoned the land since the date of the original hearing, 
This alle@ation., having reference to an event subsequent to the hearing, while it: 
might possibly be made the basis for a new contest, can not bs: made the basis for a. 
‘Geheaving: : 


January 10, 1896, Swarts, the sees nad was granted a leave of ; . - 


.. absence for one year from that date. 


~ December 17, 1896, Glover filed an: affidavit of sorted spaiant said ; 


- entry, charging, in substance, failure to comply with the requirement . 


_ of the homestead law in regard to residence, which was rejected by — 

the local officers for the reason that Swarts had been grantor: such — 
leave of absence, which had not then expired. . 

January 14, 1897, Glover applied to tlie local office for the reinstate: 
‘ment of his eouitest and to amend his former affidavit so as to make - 


. the charges therein more “full and Specific,” which was granted ; where- © 


upon he filed an amended. affidavit, in which he charges, in substance, 
that Swarts wholly failed. to maintain a ‘residence i in good faith upon — 


said land at any time during the preceding two yearsand nine months, _ 


and during said period did not inhabit said Jand otherwise than by | 
- making visits thereto at intervals of from three to six months apart, 
on which occasions he remained on said land’ only fromm a few hours to — 
one or two days, and was otherwise habitually absent from said land - 


for the entire period. of thirty- three months next preceding the date of __ 
the affidavit of contest; and further, that the leave of absence of said 


Swarts was fraudulently obtained by reason of the facts aforesaid. _ 
‘No. notice of the hearing was served upon Swarts, as he appeared 

- personally on August 2, 1897, and entered a general appearance, waiv- | 
ing such notice and requesting that the case be set for a hearing, and 

_ thirty days’ notice thereof was ordered to be given to Glover. At the 


same time he made application to commute his homestead: entry, and ae | 
: September 14, 1897, was set for making his final proof and notice thereof 


was duly published. On such date the parties appeared, and the con- — 
test was called. Glover. objected to going to trial because he had not | 
been served with the notice ordered to be given to him by the local — 
office, and had not been notified of the waiver of service of notice of the 
contest by Swarts. Swarts then began his final proof and introduced ° 
two witnesses, whose testimony was taken and who were cross-examined 

_ by the attorney for Glover. Swarts, as he was ill, did not give his tes- _ 


“ag & 
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| ae on. his final proof, and thereafter at was s ordered, in. . the presence 7 
of the attorneys for the par ties, that the contest would be consolidated 


| _ with the: hearing on the final proof, and that all matters atissue between oo 
Glover and Swarts would be heard and determined on October 19, 1897, 


: at which date the parties appeared... The final. proof papers were mis- Ses 
laid in the local office and testimony was heard in the contest. proceed- 
. ing, .both parties introducing evidence. Owing to the loss of such > 


papers, the attorney for Swarts dismissed. his application for. final proof: ._ | 


S . After the hearing was concluded the final proof papers were found. in | 


7 ay the. local office, but. were never fsa saci no papplicenoT ther efor hav- 2 "7 


ing been: made. 


eae The local officers, in their joint. opinion, “state thet the contest Cone i 
= was heard by their predecessors: in office, and. that they were “ placed. . 


> at great disadvantage by reason of that fact,” as they did not havethe _ 


ee. opportunity. of seeing the witnesses. or observing their demeanor whilst 
testifying. They found, in effect, that Swarts had complied with the 


~ law as to improvements. and. cultivation, | but had not complied with the 
law as to residence upon the land. In view of the departmental deci- 


_ sion. that he was the prior settler, and as he had been granted a. leave ~ oe 


| | - | : of absence for one year, and before the expiration of that period he was 
7 married. and his wife resided most of the time thereafter on the tract, 
his residence was resumed before the: contest: was initiated. and before 


the entry aan had notice that the contest had been filed, and his sos nae 


“os | owas cured, 


Your office affirmed the a action of the local officers holding’ thats 


rf Glover had appealed from’ your (the local office) refusal to grant him a hearing, * 


_ -when.on December 17, 1896, he filed another contest against Swarts’ entry alleging 
his failure to comply with the requirements of the. homestead law as to residence, 


he might have prevailed in that contest. But since Swarts re- established his resi-. | 


Se dence on the Jand before the initiation of this contest, he. our red. a“ laches, 


Glover has appealed to this Department. 


' -The coneurrin g decisions of your office and the local office find tant ae 
fee Swarts did not comply with the homestead law as to maintaining bis 
-vesidence upon the tract,.and it is apparent from the record that this 
finding must be sustained. He was engaged in. tmercantile business 
elsewhere, part. of the time as post trader. for certain Indians, and ) 
afterward as clerk upon a salary, and although his improvements. __ 
on the: premises were worth at least seven hundred dollars, the tract 
had. been cultivated by others for him aud was occupied by his 


| oe employee, and he did not actually. reside. upon the tract, but made | 


-  ogeasional visits thereto. The evidence taken at the hearing of this 
7 = contest -was restricted. by counsel for contestant to the absences of the — 
- contestee from- the land since the close. of the testimony i In: the original 


contest on Marek 31, 1894, Since that. date, excluding his leave of 


absence for oue aban after J BOnaty, 10, , 1896, he has: not rt-complied 5 with. _ 


es the law. 
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“On the oihee hand, Glover, who was claiming Raveisély to ce ts, | 


has complied with tha homestend law as to improvement and cultiva-.. - . 
tion, and since the opening of the tract and adjacent lands to settle. _ 


ment, to the date of the hearing in the case now under consider reon, 3 


7 he has maintained a continuous residence‘thereon. a 
It is contended on behalf of Swarts, the entryman, that he cured his a 


default, if any,. by re-establishing or resuming his residence upon. 


the land after his marriage and prior to any notice or knowledge of Ef i. 


the present contest, and this contention is sustained by your office and. 
the local office. It is a general rule that a contest must fail when the 


: - - default char ged is cured, in good faith, before the entryman had knowl- 7 = | 
edge or- notice of. the contest. “(Davis v. Bisbert, 26 L. D., 384, 388, and = 


" cases there cited.) . While the present proceeding is in the nilES ofa... 


new. contest and covers matters not in issue in the original contest, ie 


eo is based upon the failure of the entryman to comply with the law dur. = ee 
-. ing the pendency of the original contest since the original hearing, a 


one matter always the subject of an. eee as Bonuane: to the original: ie 


“ease. 


his compliance with the law, where an adverse settlement right exists, 


A homestéad- entr yman 18 held to a strict acon in ihe matter of ee 


and if he fail to maintain the continuity of his residence during the 3 : 
‘pendency of a contest against him, his laches can not be cured by the 


resumption of his residence, even if his default is not challenged until oe 


f _ protest. is made against the acceptance of his final proof. “(Smith ce | 7 : 
- Nolan, 19 L. D., 117,119,120.) In the presence of an adverse’claim. 


asserted in S50 faith for over three years by one residing on the land 
during» that period aud having valuable improvements thereon, a 


- homestead entry was not allowed to stand, where the entryman had - 


_ not maintained his residence upon the’ tract, even when he attempted. 
to cure his default. (Bates v. Bissell, 9 L. D., 546, 551.) A contestant 


ee who relies upon his prior settlement must maintain his residencé upon 9 


the land during the pendency of the contest (Forman v. Healey, 28 9. 


- —L. D.,, 266 ; Rowan v. Kane, 26 L, D., 341, 343), and it appears that the 


-. same rule applies to an entryman who makes the same claim and whose 
_ entry is contested by one who has established and maintained his resi: 
—. dence upou the land and who has asserted his rights in a. contest. An 


inquiry may be had in such cases, upon charges of failure to comply- | 


7 with the law during the pendency of the contest since the: original” - z 
| hearing. (Forman. »v. Healey, supra; Lark v. Livingston, 26 L.D:,163.) 


In ordinary cases a charge of abandonment will not lie agaist the 


: ~ entry of a homestead where leave of absence is. oranted under the: °. : 
- . act of March 2, 1889, until the expiration of six months after the time is 


- for-which the leave was granted (Hiltner -y. Wortler, 18 L. D., 331).- 


Such leave of absence i is, however, no protection against a contest for =, 


abandonment where the entryman, prior to such leave has. failed to: 
| comply with the ae and the leave granted does not preclude the: ini-- . 
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‘tHation of : a ‘contest during such period. ate non- compliance eat i 
the law prior thereto (Yarneau v. Graham, 16 L, D., 348). But the : 
application. of Glover to contest the entry anew, made December ae 

1896, was properly rejected by the local office, as the leave of absence 


had then been granted and was in force, and. while: unassailed was a 


: _ protection to the entryman. (Quien v. Lewis, 20 L. D., 319). This... . 
seems to have been well understood, as Glover did not: eppeal: from 


such action, but filed an amended application specifically pica the. | 


4 leave of absence as fraudulently obtained. 


As it appears that Swarts failed to maintain his fesidence upon the ‘ : | 
tract for a period of over twenty-one months after the close of the hear- 


~ ing in the original contest and prior to the eranting of his leave of | 
ve absence, but: attempted by occasional visits to the tract. to make a ~ 
os showing of compliance with the law while he was ‘engaged i in business . 


- elsewhere, and maintained his possession of the tract. through an |: 7 


-_ employee, he did not cure his default by obtaining his leave of absence ou 
~.. or by causing his wife to reside upon the tract after his marriage. teget 
For the foregoing reasons the decision of your office is reversed. The so 


~ contest. of Glover must be Sustain’, and the entry of Swar ts must be: : | 
: canceled. . 


_ PROCEEDINGS TO VACATE PATENT—INADVERTENT il ca eo 


NORTHERN Paciric R. BR. Co: x, GOSNELL. 


‘Peobesding to vacate a, patent should be instituted on: behalf of fie gov -ernnient, a -~s 
where. said patent is wrongfully issued through inadv ertence during the pen-.. - 


- deney of a controversy before the Land Department involving the land. covered ae 
_ thereby. et . : 


ae Boor etary vy Hitchcock to the Commissioner a the General Land Ofte Tal ee 


‘Under date of February 25, 1899, the papers in the case e of Northern 


| oo. Railroad Company v. J owen Gosnell, involving the SE.4 of the - 


_ NE. 4d and the NE, 4 of the SE. $ of Sec. 23, T.38.,B.9E., “Bozeman. - 


| land district, Montana, pending aa appeal haters this Department from 
your Office decision of December 24, 1895, holding said land to have | 


= been excepted from the company’s arunt upon the contest instituted by - - 


the application of Gosnell to make. homestead entry thereof, were 
- returned to your office for disposition under the act. of J wy 7 1898 (30 : 
Stat. 597, 620). 


Said papers are again forwarded with your office letter of J aly 2 20, 7 oe 


1899, with the statement that— 


“while said case was pending before the Department on anneal by the company 


a. from office decision ““F” of December 24, 1895, in favor of Gosnell, the land involved © ‘ 


_ therein. was inadver tently patented to the company November 3, 1897. Such patent- 2: 
ing having occurred prior to the passage of the act of July 1, 1896, sae a, ue tract ee 


. does not come within its provisions. 
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«dit thus appears that after your office i m ‘its decision of. December 24, 
1895, held the land above described to have been excepted from the 7 
grant to the Northern Pacific Railroad Company, and said company 
had appealed therefrom to this Department, and while said: appeal was | 
‘pending before this Department unacted upon, your office, through 
inadvertence or mistake, wrongfully issued a patent to the railroad 
company embracing said land. . 

In the case of the Germania Iron Company 4 v, United States (165 
U.S., 379) it was held: | 

When, while disputed ne of fact concerning a tract of public land, or the. 
priority of right of claimants thereto, are pending unsettled in the land department, | 
a patent wrongfully issues for the tract through inadvertence or mistake, by which 
the jurisdiction conferred by law upon the land department over these disputed | 
. questions of fact is lost, a court of equity may rightfully interfere, and restore such 
lost jurisdiction by cancelling the patent, (Syllabus, i > 4 


—Ttis therefore directed that demand be made of he Northery Pacific: <- a 


Railway Company, successor in interest to the Northern Pacific Rail- 
. road Company, for reconveyauce of. the land involved, thus wron efully ~ 


and inadvertently patented during the pendency of said case, to the a 


end that upon restoration to the United States of. the title thus inad- | 


a. vertently conveyed. by reason of said patent the case may then be dis- 
posed of under the provisions of said act of J uly 1, 1 1898, supra. You cr 


will advise the company accor dingly. 
Should the company fail to. make reconveyance of the land as . 
demanded within ninety days trom the date of demand, you will certify .. 
- the entire record to this Department for such further action aS the - 
facts 1 in the case may. warrant. 3 . : 7 


‘HOMESTEAD CONTEST—RESIDENCE—POSTMASTER, 
‘KiRKENDALL v, GORDON. 


In the case of a homesteader, who holds an appointment as postmaster, the Depart- 7 
~ ment will not, in passing upon his compliance with Jaw in the matter of residence, 
undertake to determine whether such residence is compatible with the statutory 
requirement that ‘‘every postmaster shall reside within the delivery-of the office —. 
to which he is appointed.” © ‘. * 
The case of Henry C. Hansbrough, 5 L. D., 155, overruled. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
aes July 26, 1899, i (G. BG.) 


_ - May 18, 1897, Poise Gordon made homestead entiy for the W. 4 of the 
E. 4 of Sec. 23, Tp. 21 N., R.116 W., Evanston, Wyoming. 


November 29, 1897, Frank ai Kirkendall filed. in the local office : an 


affidavit of contest against said entry, alleging. that the said Peter Gor- | 


don and family had wholly abandoned. sald tract for more than six | 


months since making said ae and next prior bo that, date, and ey 


oo 60° ea DECISIONS. RELATING TO THE PUBLIC LANDS. 


— said thact was ae then settled upon and cultivated by itl Gordén’a as 
ee required by law. On the same day notice of a hearing, to be held Jan- _ 
nary 10, 1898,issued from the local office, which notice was served upon 
a Gor don by: deliverin g to him-a.copy of the same, December 1; 1897, | 
On -the day named in the notice the parties appeared at ‘the local : 3 

a. office, when the following proceedings were had: | 


The entryman Gordon was called by the contestant and testified that P a 


at the time he made entry for the land in controversy,.he resided at 


| - ~ Fossil, Wyoming, which place is eleven wiles from the land; that he - | 
had been during the whole of the year 1897, and was at the time te - 
-.. was giving this testimony, postmaster of the post office at Fossil; that - 


~~ his-then post office address was Diamondville, Wyoming, and. that the 
 Jand in controversy is within the post office asliven: of Diamondville... 

2 ae. Cross: examination was waived by Gordon's attorney, whereupon the 
oe attorney for the contestant moved a cancellation of said entry because. _ 


ane the entry, having been made by a postinaster for land outside of the = a. 


ae 4 delivery of his office, being void, cannot be carried to patent. Ree 
‘The motion was denied, whereupon the contestant filed an siiendadis | 


os 2 S onplhint over the sbjection of the defendant, setting forth the fact of - eS ; 
bgt. ee Gordon’s postmastersnip, and the Herne procesiied: ‘both partion: offer- + 


ing testimony. - a 

— - February. 16, 1898, the local officers ceca. a joint accion in “the —- 
7 case, recommending that the entry be sustained, and upon Kirkendall’s — 2; 
appeal to your office, the decision below was affirmed and the contest _ 
- - dismissed. | im ~ th 


Phe further pened of Kirkendall brings thes case here. 


Moe, The evidence in this case conclusively shows that the- enérynan my 
as established his residence upon the land in controversy before the expi- 
ration of six: months from the date of his entry. That. he was living 


ce on the land himself before that time is not‘seriously disputed, but the — : 


es theory npon which this branch of. the contest seemed to have proceeded : c= = 


was that he did not take his wife to the land within the six months 
-. next following the date of the entry, and that he did not therefore in | 
— -faetor.in law establish his. residence during such time. It is-shown 
-. that.Mrs. Gordon was during this period very ill, with an incurable | 


malady, and thatthe delay in moving her to the homestead was due to — a 


| "that: cause. -As.a matter of fact, however, she was removed to the — =. 
Be land, and took up her abode there with her husband, on the 28th day ea 
8 of, November, 1897. .This was the day before the contest. affidavit in -. 


: _. this case was filed. and two days before notice of the contest was ser ved. 
Ba; even if: it: be conceded that a residence was not in good faith estiub-— f ad 
~ lished upon this land until the day that Mrs. Gordon arrived there, _ 


_ : the entryman’s laches were cured, and a contest for abandonment did ae 
. notlie, either at: the date of the. filing of ‘the ane of contest; or ab: 7 


the date of the service of notice thereof. Pia 
- But itv is: urged, in. view of: section . pate of the Revised “Statutes, ee 
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witell pr ovides that ‘Every. postmaster shall reside within the. delivery a 


7 of the office to which he is appointed,” that Gordon could not. have =. 7 
established a legal residence upon this land, and ‘several decisions of | 


= the Department and the courts are relied upon in support of this con- 


tention. Of these the only one directly in point which seems to sus- 


~ tain this contention is the case of Henry C. Hansbrough ie L. D, 1188), age, a 


wherein it was held. that 2% 


A person bolding a position of postmaster . ou . cannot be heard to ay that bie . = 


| residence i is beyond the delivery of his office. a 


The records of. the Post Office Department iow: and itis ad matte: - 


that Gordon was postmaster at Fossil, eleven. iniles from his homestead =o 


. claim, during the whole time that he is shown to have in fact-resided © 


~ . upon this land. It is shown that he had Jong before turned the post: 


office over to his son, who was his deputy, and that he personally. per. 
formed no duties in relation to said position, except that he occasion-| 
ally signed papers in the nature of reports, etc. The office had-no 
salary attached to it, and. the. remuneration | ea from the sale and 
cancellation of stamps was small. | : 

_ «In consideration of these facts it is nrged that nes was only post: | 
master in name and not in fact, and that the ae in the Hansbrough. 

case does not apply. - 

-- But the principal contention can tot be allowed: A Senate does. 
not vacate his office by removing away from the neighborhood thereof, | 
and unless he resigns. or is removed by the appointing. power, he and 
his sureties. are responsible to the Departinent, and to individuals who | 
_ should be injured by any neglect of duty in the office. ~The United 

States v. Josiah Pearce (2 McLean, 14). ° a oe 

The decision in the Hansbrough case, supra, stands alone. “Tt does 
- not seein to have been cited with approval since it was made, and: the 
Department is now of opinion that the ruling: ‘therein is unsound. It 


does not follow because the law requires that & postmaster shall reside 


within the delivery of the office to which he is appointed that he in | . 
fact. or in law resides there. Nor is it within the province of this | 
Department to decide a question involving a charge of official delin- 


-» quency within the exclusive jurisdiction of the Post Office Department. | 


{To decide whether or not a. postmaster resides within the delivery.of 


~~ his office: involves a ruling upon the: question: as to what is the delivery 7 


of his office, and this is an administrative question within. the: exclu- 


give cognizance of the Post Office Department and would be controlled a 


_- by considerations of. public policy and private conveniences inthe .. 


~. administration er the Poste laws— with which: mole Department has. Re 
pe nothing to do. — 
From informal inquiry: of officials. connected. with the Post Office’ ; 
Department, it is ascertained that the question of what is the delivery -  - 


of a post office within the meaning of said section 3831 has never been 
: Genny! settled, each case pene controlled by its own circumstances. 
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The question befors this Department in. this ¢ case is s not whether Peter . 


| ‘Gordon is complying with the law in the discharge of. his official duties, vias 


but instead has he complied with the homestead | law? The evidence - 


a | ‘shows that he has. 


‘The decision appealed froin. is affirmed. 
Since the appeal in this case, and, on. May i, 1899, one Ji ames Sere : 
lass filed an affidavit or contest ‘against: Gordon's entry, wherein it is 
| alleged: that the land covered thereby. and in controversy in this case 
is chiefly valuable for large and valuable. deposits of coal contained 
therein, that the same is not agricultural land in any sense of the term, 
-and that the said entr yman.knew all this at the time he made his entry. 
June 21, 1899, your office transmitted to. the Department the report 
of a el agent respectin g the land involved, to the effect that it is 
- valuable coal land and of little value for agricultural. purposes, that the 


Lt entry was fraudulently. made. to secure a valuable deposit of coal, and . 
= recommending. that the entry be canceled, the contest dismissed, and - 
= the land held subject to cash entry. only as coal land.. | 





In view of the contest affidavit of said Wanlass, i in view. a this Seidl 


- agent’s s report, and in view of the record in this case and the files of — - 7 
your office, which show that the land covered by. Gordon’s entry is in © 


| the: immediate vicinity of large and valuable coal mines which are 


aed. being actively operated, it is directed that notice issue ae said con- a is 
ee oe best affidavit to determine the character of the land. i" —- 





“MINING CLAIM—APPLICATION—WAIV ER-EN TRY. 


“Oamn EL AL, w ADDENDA MINING Co. (On. Review). 


" The mining laws contemplate that proceedings. ‘under an application for. miner ral: 7 7 


_ patent should be prosecuted to completion within a reasonable period. after the et 
required publication, or after the termination of proceedings on adverse claims, — 


if any are filed, and failure 30 to do constitutes a waiver. of rights secured under an Bs 


t:. the application. 7 | <1. 
ee mineral. entry should not ie ailowed at: a ‘ne when the land eereres eehevehy i: is 

| embraced within a prior mineral entry standing. of record, and involved t in iE DEO 
-- eeedings pending before the Land Department. | BO 
Departmental decision of January 8, 1897, 24 L. D, 18, recalled and. vacated. re 


Seer etary ye Hitchcock to the Commissioner. ie the General Land. Office, 
(Ms Ae D. i. os tack uly 25, 1899. oe i arco B., Jr.) 


This case comes. s again before: the Departmie upon an entertained 
= motion by the protestants, James S. Cain, John W. Kelly, and Alex: .. 
ander J. ‘McCone, for review of the decision of. the: ‘Department herein. : 


of January 8, 1897 (24 L. D., 18), and upon’ the. showing filed by the. 
Addenda Gold and Silver ‘Mining Company in. ‘opposition to said » 


motion. In its decision the Department dismissed the protest of Cain 
and others against Independence, California, mineral’ entry No. 240, ©. . 


ed ; made oye said oupany for the Addenda lode me claim, a and directed <7 
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_ | your office to. “pass the Addenda claim to aeons subject, however; to. 
~. any objections appearing in the record and tot herein considered.” | 


It was found in said decision that the Addenda claim was located 


7 May 19, 1877; that application for patent thereto was filed by the said 


company November 11, 1879; that during the period of publication, 


 which-ended January 17, 1880, adverse proceedings were instituted by — ‘ 
the owner of the Concordia lode claim, resulting in a judgment April 


13, 1882, in favor of the adverse claimant; that on December 10, 1894, | 
the company made said entry for what Fomainell of the ‘Addenda Joca- 
tion after excluding the conflicts with the Concordia and the Insur ance . 


: -. . lode claims; and that on April 27, 1895, there was filed the said protest | 
of Cain and others. | 


_ It was alleged in the protest that subsequent to the aepligadion and | 


prior to the said entry, the company had abandoned the Addenda. - 
location; that in 1894 and subsequent to the alleged abandonment. 


portions of the Addenda ground had been relocated as the Black Rock 


Consolidated and the: Contention lode claims; that protestants, had ; 


become the owners of such eround under bhiese relocations and by 
mesne conveyances; and that prior to said entry they had commenced . 
suit against the company to quiet title, which suit was still pending. 
The proceedings heretofore had in the case, in addition to what has” 
: already. been stated herein, being sufficiently indicated in the decision. 


under review, it is not deemed necessary to recite the. same. at length 


- here. 


_- No hearing was had upon: the protest, your office and the or cnet ase . 
“ depending for the facts necessary to the consideration thereof upon 


the ex parte evidence filed in support thereof, and in opposition thereto, i 
a certified copy of the pleadings and decree in the suit aforesaid, the 


| _ same having passed to a final decree pending the consideration of the 
: protest, and a certified copy of a deposition of one P. Curtis taken in — 


that suit, such certified oe bein ng presented in support of the protest | 
| against ine entry. 

The said suit was brought in ine local court in Noraibes 1894 i 
quiet title in the plaintiffs (protestants. here) to certain lode mining = 
claims known as the Black Rock, the Black Rock Consolidated, and 


the Contention, respectively, the last named claim including the Black —_ - 


Rock within its boundaries, plaintiffs claiming to trace the title to loca- — 
tions of the Black Rock and the Black Rock Consolidated claims made — 
by said Curtis January 1, 1887, and January 1, 1894, respectively, and. 


. to the location of the Contention claim made by J By W. Kelly, one of | 7 
the said plaintiffs, June 20, 1894, which claims conflict with the Addenda 


claim. In its answer ne Addenda company, denying the plaintiffs’ - 
alleged ownership aud right of possession, averred that the locations of | 
the. Black Rock and Black Rock Consolidated claims were made by said 
Curtis in fraud of the rights of the company at times when he was. its | 
confidential and trusted agént to see that the law relative to the pet: 
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“formance: of antiual labor upon the Addenda and cartaia éther iseationis o 


of the company was duly complied with in its behalf; that plaintiffs . 


knew of the relations existing between the company and said Curtis, 


and that the relocation of its said claims was made by him while act- a 


- ing as its agent; and that conveyances of the Black Rock and Black. . a 
Rock: Consolidated claims were made by him to said Kelly, and the 


” 7 . location of the Contention claim was made by Kelly—all in pursuance - 
Of a conspiracy between Curtis and the plaintits to defraud the ao 


defendant. | 
Upon the issues presented the court duly rendéred its s decree, August 2 
| 30, 1895, in favor of the plaintiffs, as follows: ts 


In the ae Court of the County of Mono. _ 


= a State of. California, James S. ae et al. , plaintiffs. 


— The J Addenda Gold: ava eet Mining Company, defendant. 


This cause having been regularly called and tried by the court, and the findings _ 
of fact and conclusions of law having been expressly waived in open court by the | 


_ respective parties, and such consent and waiver having been entered on the minutes: 


of the court, and the court having duly rendered its decision, wherein judgment 
was awarded in favor of the plaintiffs in said action and against the defendant: | 
~ herein and for costs against the said defendant, on motion of Ready, Campbell & 


~ Metson, attorneys for the plaintiffs. 


It isnow therefore, hereby, or ‘dered, adjudged and decreed, that the pluintifts ane - : 


judgment. as prayed for in their complaint herein against the defendant, thatall) 


adverse claims of the defendant and all persons claiming to claim said premises or © 


any part thereof, through or undér said defendant, are hereby adjudged and. decreed ae 
_ to be invalid and groundless, and that the plaintiffs be and they are hereby declared er 
and adjudged to be the true and lawful owners of the land described in the com- © — 
plaint, and hereinafter described, and every part and parcel thereof, and that their = = 
title. thereto i is adjud ged to be quieted against all claims or demauds of the defend- 2%, 


ee ant, who is hereby Deeerer) ecto Red from setting up any claims panera os or any 5 
- part. thereof. ae 


(Here follows deserting of the roperiy and sudenent for costs. We - 
‘This suit clearly involved the right to the possession of minin g ground 4 


: embraced in contlicting mining clgims, a matter which the mining Jaws — i 
contemplate shall be settled and decided by a court of competent juris: 


diction, and the decree awarded the right of possession to the evar s 
and it has not been vacated, reversed or modified. | | 
~.. Phe Department, hove. holding that. the decree had not. been - 

rendered on an adverse claim pursuant-to section 2326 of the Revised 


Statutes, and considering the evidence tending to show fraud on the — a 
part of Curtis, and Knowledge thereof on the part of protestants at the — ee 


time of their purchase, declined to recognize the decree as of binding a 


oe force upon the land department or as. effective against the company in| : | 
-its proceedings for patent. The evidence presented also tending to — 


. show as is more fully set out in the decision under review, that although | 
~ the company had not in fact complied with the provisions of section — | 


— : 2324 of the Revised Statutes nore ve! to annual Sa upon vue ? pa : 
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| ene claim for the year 1893, nor - with the. act of Novernber’ 3, 1893 . | 


(28 Stat., 6), excusing such expenditure, it had, on the other hand, in. 
good faith held aid worked the claim from 1886 to 1892 inclusive, 2 
- period lon ger than the time prescribed by the statute of limitations for 


mining claims of the State of California, and this prior to the alleged — 
relocation by Curtis in 1894, it was held, under authority of section 
- 2332 of the Revised Statutes and the case of Stewart et al. v. Rees et 


al. (2LL. D., 446), that the company was entitled to have its entry _ 
_ passed to patent as against these protestants; and the protest was (lis- | 
' missed and direction given to pass the entry to patent, as hereinbefore “a, 
stated. - | 7 os 
Thon further and saretil spasidetation, the Depart: ment is ‘now of. 
opinion that the ruling thus announced can not be sustained to the. 
extent there stated. Itis true the proceedings leading up to the decree © 
of the court and the decree itself do not conforni to sections 2325 and 
2326 of the Revised Statutes. ‘These sections require that such pro- 
ceedings be initiated in the local Jand office during the period of publi- 
cation of notice of the application for patent, but this was not possible .. 
in this instance because the mining locations under which protestants 
claim were not made until long after the publication of notice of the 
Addenda application was completed. These sections do not provide for 
a case like the present where the applicant for patent allows his appli-— 
cation to lie dormant without payment for the land for several years - 
after publication of notice. Where this is done valid adverse rights to 
the land, giving to others the lawful right of possession, may attach by 
reason of a relocation by another based upon’ the failure of the appli- 
cant to make the necessary annual expenditure or his abandonment of 
the claiin; and where rights under such a relocation have been estab- 
lished in judicial proceedings, the land department can. not ignore or 
disregard the court’s decision. In the case of Gillis v. Downey (85 Fed. 
Rep., 483, 489), which was.a suit in equity to quiet title to certain placer 
mining lands, it is said by the cireult court of appeals for the og 
circuit: : : 7 - 3 . 


| But it is ‘insisted by epaaaet: that: a8 he He maile Secaican to ne land- office” a 


i department for a patent, pursuant to the provisions of section 2325, Rev. St., and the 
sixty days prescribed therein for publication of notice of such application had — 
expired before the complainant adversed the application, the complainant ig pre- 


eluded from contesting his right to a patent. Itdoes not appear from the averments 


of the bill that.the sixty days uotice was éver published, as required by the statute. | | 
“ But, assume that it was, this. fact. has no application to the instance where the 7 


- adverse claim does not arise until after the expiration of the sixty. day s limitation, — 


and the applicant: for the patent has let his application lie dormant fora number of — 
years without either paying the purchase money or cloing the requir ed. work of $100 
each year pending the application for patent. Enterprise Min. Co. v. Rico-Aspen 
: Consol. Min, Co., 82 U. 8. App., 75,13 C. C. A., 390, and. 66-Fed., 200, affirmed in 167 _ 

U.S., 108, 17 Sup. Ct., 762. The filing of the application for a patent does not sis- . 
pend the obligation to keep up the required work where, without paying the pur- 
chase money, the claimant permits his application to prep for years, as in this case. 
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De And “upon ‘such failure to comply with these sonditious the- claim or mine 6 upon” wile 
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which the failure: occurred shall. be. open to relocation in the same manner asif no 


location of the same had ever been made.” - ‘Black | v, anne Co., +163 - 8. 450, faa 
Sup. Ct, 1101. _" | | _— | 


In the suit oy Onin and others against it the company Tad: oe 


_ opportunity to present every defense it had to the claim of the protest- | 
ants. It might in that suit have pleaded the running of the statute of 

- limitations under section 2332 of the Revised. Statutes, which the deci- 

_ sion under review invoked in its behalf, but this was not done. It did — 


plead the claimed fraudulent character of the relocation by Curtis and 


protestants’ knowledge thereof at the time of their purchase from him, 
_. but according to the decree this defense was not sustained. ‘That decree 7 
isan adjudication adverse to the com pany’s claimed right of possession ao 
~ from the time of the commencement of the suit which was anterior to. ~ 

- the company’s mineral entry. It is not believed that section 2332 of — 


the Revised Statutes can be invoked in the land department under © 


these. circumstances: to defeat. the judgment. of the court, Nor is. it. 


believed. that the land department: should, in. disregard of the decree . 


of. the court, have undertaken to re- examine the claimed fraudulent 


character of the relocation by Curtis and protestants’ claimed knowl- 


edge thereof at the time of their purchase, for the purpose of making _ 


an independent. decision of its own thereon. All of this went to the 


right of possession, a matter intended to be committed to the courts for 


settlement and decision. Tor the land department to assert authority . 
to. retry and redecide such matters is to assert. authority to give a pat- 
ent to one claimant when by the judgment. of a court of competent 
jurisdiction the right of possession to the ground in conflict has been 
adjudged to be in another. This was not intended or contemplated. 
The ‘difficulty here arises. from the fact that the Addenda company - 
filed its application. for patent i iu the local land office in 1879, made due 
posting and. publication thereof. and upon. the termination of certain: 
adverse ‘proceedin gs in 1882 became entitled, , Upon. paying the purchase 


price, to make entry of all the. ground embraced | in its application and 


notices: which had. not been awarded to others in such adver se pro- 


~~ eeedings: Lustead of exercising this right the company took no further 


ra ‘ > 
~~, : 


proceedings under its said application until in 1894 after the lapse of — 
twelve years. and after the institution of the suit by the protestants to. . 
quiet. title in themselves to. the portion of. the ground here in con- > 
| troversy. The mining laws contemplate that proceedings. ‘under al 
| application for patent should be prosecuted tocompletion within area- — 
sonable time after the required publication, or after the ter mination of. 
a proceedings on adverse: claims, if any are filed; otherwise by making — a 
es application for patent and. giving notice thereof but. without. making 
_ payment of the purchase price, one would become entitled to project ae oA 
= indefinitely into the fature the assumption of section. 2325 “that no 
oy adverse claim exists” notwithstandin g the peda omene: of section 2324 | 7 


me 
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. that. an expenditure of one hundred dollars in Heber or deipeoveneuls 
- ghall be made upon a mining claim during each year une Ory. a | 
allowed. 3 
The Aaeends company pennited its application to dig Goce 50° | 
ainany years without making payment of the purchase price that it a 
- must be held to have waived the rights obtained by the earlier pro- 
= ceedings upon the application. Its entry in 1894, therefore, ought BOW: | 
to have been allowed, and for that reason must be cancelect. | : 
_ It appears that on October 7, 1897, while this matter was ening 
before the. Department, said Kelly and Cain, and the Fulton Foundry, 
a corporation, which, in the meantime had acquired the interest of said’ _ 
_" MecCone, were allowed to file in-the local office applications for patent © 
to the Black Rock Consolidated and the Contention claims, and on 
December 3, 1898, to make entry of the same as Nos, 257 and 258, sur- | 
 veys: Nos. 34.58 aid. 3459, respectively. The Contention claim as - 
applied for and entered does not conflict. with the Addenda claim, but : 
ye the Black Rock Consolidated as applied for and entered does conflict 
: with the Addenda throughout the entire length of the Black Rock Con- 


solidated. . No adverse claim appears to have been filed against. the 


‘ application for the Black Rock Consolidated, but the proceedings. for } 
patent therefor having been erroneously. allowed while the Addenda . | 
entry was still intact of record, and during the pendency in the land 
| department of the case arising on the protest of Cain and others 
against the Addenda entry, you are hereby directed to. cancel the Z 
entry, No. 257, of the Black Rock Consolidated claim. | 
~The question: of what further effect should be given to the decree of | 
the court obtained by the protestants in their sult: against the com- 
7 ‘pany, must be determined by the courts in such adverse proceedin gs 
«as may be had under sections 2325 and 2326, if either claimant makes... _ 
further application for patent for the ground i in controversy, and there. 
fore need not be now considered by the land department If this” a 
decree is not of such a character as to preclude ap original adjudica- oF 
_ tion between these parties of the right of possession to the ground in 


ae controversy, by a court of competent jurisdiction in proceedings fully 


conforming to sections 2325 and 2326, the matter of the running of the - _ 
statute of limitatious and the alleg aa fraudulent relocation by Curtis _ 


will be open to inquiry and determination by the court as though said 


decree had never been rendered; and if the decree is of such a char- © 
acter as to be conclusive upon the court in proceedings between: these | 
parties fully. conforming to said sections.and thus prevents a re- exal- oe 
_ ination by a court of competent jur isdiction of such right of | possession, i 
then it is equally conclusive upon the land depar tment. and oa 
7 prevents a re-examination of that question by it. 


The-decision under review is therefore hereby recalled and ‘acated; 


and your.office will take such further proceedings herein as. may be a . 
accordance with the views here expressed. — _ Upon the ‘eancellation, of ‘ 
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on a aie ashing entries on thi records of the Tae office sition eg 7 


will of course be at liber ty to renew proceedings to obtain a patent for ne 


. the land i in controversy. In that way sections 2325 and 2326. will be | 
. given such operation and. application with: Laeepeet to these conflicting 


= : claims as is. Scontemplated by law. 





ee, CONTESTINDIAN ALLOIMENT—TRUST PATENT. 
BRYANT ET AL, v. GILL ET AL. 


. The statute giving a preference right of entry to the successful contest: aint las never | : 


~ been extended, directly or by implication, to Indian allotments for which con- nok OS 


ee. _ ditional or tr ust pee have issued, 


- Beer etara y Hiteheock to the Commissioner of the General Lana Offive, Jul iy : 


PONDS. 8 ge > 287, 1890. CG Ts Ba) 


‘February 14, 1896, James B: Melton entered under the homestead oe 
law the 5. 48W, 4, Sec. 33, T. 10 N., R. 3 E., and lots 2 and 3, See. - ge hee 
- ae 9N., R. 3 E., in the Oklahoma jane. ae ee Oklahoma. 


On ihe Sune day James H. Gill made like entry embracing” the - 


«SE. 4 SE. 4, Sec. 32, 1.10 N., R. 3 E., and lot 4, of Sec. 4, and lot 1, 


and the SE. + NE. 4 of Sec. 5, T..9 N., B.3E., same land district. 
February 19, 1896, Edwin N. Bryant brought contest against. Mel- — 
~ ton’s entry, Aico his right, by prior settlement, to that portion of . 


oe Jand ee therein described as the S. 2 SW. 4, Sec. 33, T. A N,, i 
“Febr aay 25, 1896, Lu. B. Woodworth brought similar contest cabatast i ee 


- ~. poth Melton and Gill, he claiming by pony of settlement the right var 


to lots 3 and 4, Sec. 4, and the E. $NE. 4, Sec. 5,9, B.3E., the said 
lots 3 and 4 having been embraced in the evtry of Melton and the said op a 
Jt. $ NE. 4 , Sec. 5, in the entry of Gill. | 


| ‘September Za 1896, W.S.-Pendleton made homestead entry tor the 
. SW.ENW. 4 aa the N.3 SW. 4 of said Sec. 33, and ne NE. 4 45E.2 

: Sec. 39, T, 10 N,, BR. 3 E., in said "land district. i 2 
“October Ue 1996, Bryant amended lis affidavit of ponte herr Pen- aa 


| Cine in additional party defendant, Bryant claiming in his settle 
- ment the entire SW. 4 of said Sec. 33, the S. 4 of which was covered 
. by. the entry of Melton and the N. 4 of. the same by the entry of: - 


* Pendleton. ao 


The cases were consolidated and hearing duly had. The {coat ottice. ca 


found i in favor of the defendants, aud on appeal, by your: office decision — a 


ae. December 10, 1897, now here on the appeal of Bryant and Wood- 


“eX worth, the Reon of. the’ local office was approved and. the entries of | o 


“Melton, Gill and Pendleton: were held intact. .These lands had for-— en 


-merly been embraced in certain Indian allotments for which conditional | 


= or. trust: patents had been issued under the allotment act of: Febr uary Yona ce 
8, 1887 (24 Stat., 388), but these conditional or trust patents had been oe 
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y elinquished and delivered to the Secretary of the Interior and by him 


— canceled, some February 5, 1896, and the remaining portion September a . 
_ 14, 1896. (See letters of Secretar y Smith, February 5,and September 


: 14, 1896, Indian Division. In the letter of February 5, the description of - 


the Jands patented is omitted, but an examination of the records of your .. 


office shows that the lands here involved were included in the patents 
so surrendered and canceled.). Bryant and Woodworth allege settle- 


ment upon these lands in-the summer of 1895, while they were covered — - 


by these allotments and claim that upon ‘the cancellation of the allot- 
ments they were entitled to make entry of the lands by reason of such ‘as 
alleged settlement. 


_ The evidence, which is quite voluininous, iad been examined aid ife2 


is found that the material facts are correctly stated. in the decision 


appealed from. In order that a settlement claim on land not subject. a 


to settlement or entry may prevail over an application to enter, made — 


after the restoration of the land to settlement and entry, such ‘settle. a . | 
‘ment must be accompanied. by actual residence. (See Hanson v. Rone- ca 


_ son, 27 L. D., 382.) The record shows that the residence of contestants : 

on the tracts claimed by them was colorable only. : 
+The contestants farther claim that they onght to be awarded the 
= priority because they furnished the information that started the inquiry | | 
which resulted in the surrender of the conditional or trust a and e 
their cancellation by the Department. 


The statute giving a preference right of entry to the suecesstul | con- -- 


testant of a pre-emption, homestead, or other entry has never been : 
extended, directly or by implication, to Indian allotments for which 


conditional or trust patents have been issued, and if it had, the record 


~ here does not show that the contestants ever contested or paid the‘land - 
_ office fees to secure the cancellation of these allouneate: | oe 
The decision appealed from is affirmed, 


| STATE SELECTIONS—MINERAL LANDS. — 
STATE oF UTAH. | 


| Coal ancl nuaeeal lands are ve subject to sélection by the State under seevion 15 oe : 
| of July 16, 1894; but lands containing building stone may be taken ther eunder. | 


‘i Seer etary y Hitchcock to. the Commissioner of the General Land Office, Tul Yoo 
(WwW. Vv. D.) ce “ 27, 1899. Bo ots (BE. B. Jr) | 


October 16, 1896, the State of Utah presented its: application, per list 
| No. 1, to select oan lands therein described, aggregating 1864. BL 
acres,. under the grant. made to it by section seven of the actof July - 
16, 1894 (28 Stat., 107, 109). The ps was rejected by the local 
officers at Salt Lake City, Utah, , | | , 


for the reason that the lands are represented in. said selection list as ineral wad | 
. therefore not subject to such ‘appropriation under me ach of Congress, referred to. 
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Span seal by the State, y your ‘office ay its PEN of ae on 


: 29, 1896, affirmed the decision of the local office as to all the said lands 
7 classified in the list as “mineral” and “coal” lands respectively, but . 
reversed. the decision of the local office as. to the. Jands classified as 
“building stone” lands, amounting to two hundred. and fifty acres, 


holding that lands chiefly valuable for building stone are not excepted — 


- from the said a to oene State. r. ms said, however, i in your office 
decision : On Oe ame ee | 


It- does not appear fein the eecot before me ie the. faee that. said ‘tands: are | 
mineral was ascertained, but as it. appears upon the face of the list you were by law 
obliged £0 reject the list. It is: ‘proper to state, however, that if said land applied 
- for were designated as mineral in character upon the strength of the return of the 
survéyor, that neither said return nor this decision is final or conclusive as to the . 
character of the. land, nor so far as the record before me shows is the State on any 
- account estopped from showi ing in accordance with parag raph. 110 et seq. of the min- 
ing circular, and 19 L. D., page 23, that said lands, or any part. thereof, are in a 


- _ non- mineral, and therefore subject to its. application. 


‘The State thereupon appealed to the Deparenrent fou SO much of the - 
“decision of your office as rejects its application as to lands. classified 


. in its list as “mineral ” and “coal” lands, respectively, its: contention. - ie 


= being that these: lands, which it designates generally in both its said 
appeals as “mineral lands,” are, notwithstanding their mineral char- 


acter, “ subject to selection and appropriation under the act of Congress | 


a above referred to.” 


-. Upon careful consideration of the case, the Deparenions finds no anes: | | 
gon to dissent from the decision of your office relative to the lands des- 
ignated therein as “mineral or coal lands, vi cand the same is | therefore 


a 7 hereby affirmed. | : ; 7 
Your attention is called to ihe are ‘ouldenties erroneous s descriptions Be Ss 


in the said list of certain of the tracts classified as “building stone” 


uae in section 30, T.118., R.9E; The description reading “the EB. ~ 


gand NW.4S5EH.4 NE. 4 4, the W.4 and NE. 4 1 SW.4 NE, 4, and the W. 
4 and SH. 4 NW, + SE, 1 ” of said section 30, are clearly inaccurate and 
erroneous. The oe aloald. be called cen to file’ an amended list 
correcting. these descriptions. Hes 

Relative to so much of your office desision as relates to lands oneen 
fied in said. list as “building stone” lands, it is deemed proper to say 
that while the Department approves of the conclusion therein reached, 
this decision is not intended to be taken as an ‘approval of. the r reasons 
| given for such conelusion. = . 7 


oe acaiati THE ape 7 ANDS Pan See 
MINING CL AIM~EXCLUSION—JUDICIAL AWARD, 


FEDERAL Goup MINING AND Minune Co. 


| Iti is no objection to : a inion eae that it: sniveades certain ground apetineally ; 

| oxcluded from the application and notice, where i in adverse Judicial proceedings 

ats the ground so excluded has been awarded to the applicant, | | 
The case of The Greater Gold Belt- Mining Co., 28 L. D. 1 398, cited. and, followed. 


Secretary Hitchcock to the Commissioner of the General Land Office, July . 


(WV. DS) 2 84 1899. (EB I) 


- -‘This case involves Pueblo, Colorado, mineral entry No. 1657, made 
: Mareh 22, 1896, by The Federal Gold Mining and Milling Company, for ae 


the. Washington group Nos. 1, 2, 3, 4 and 5 lode mining claims, survey — 


No. 10940, on appeal by the company from the decision of your office 
dated September 20, 1898, holding - the entry for cancellation, a as to the ie 


Washington group Nos. land 2 claims. 


It appears that the two claims last- ate: migutioned were in  caatek | 7 | 
to the extent of large portions of their surfaces, including the discov. 


ery shaft of each, with the Adams Express Nos. 2 and 8 lode mining’ - 


- claims, survey No. 10477, and that the Washington group No. 1claim 


_ was also in contlict, to a small extent, with the Adams Express lode 
mining claim, likewise embraced in survey No. 10477; that the locations 
of the Adams Express and Adams. Express Nos. 2 and 3 claims were | 

- made prior to the locations of the said claims in conflict therewith; 


that the ground thus in conflict was expressly excepted and excluded : a 


“without waiver of rights ” both from the application filed November 


* 16, 1895, for patent to the Washington group claims, and from all the | - 

notices thereof; and that by a judgment rendered February 12, 1898, 

-. by the district. Sour of El-Paso. county, Colorado, in an: adverse suit 4 
= under section 2326 of the Revised Statutes, certain parts of the ground. — 


‘in conflict, including the said discovery shafts, were awarded to the 
adverse Slaiant The Federal Gold Mining and ‘Milling Company, and 
the remainder of the conflict to The Adams Express Gold Mining 


| Company, the’ applicant for patent. to the said Adams" Express | and 
Adains Express Nos. 2 and 3 Slats puruane to a stipulation between. _ 


the parties. | 
Under authority of its own seston. aatad May 20, 1898, in the: case - 


a of the Greater Gold Belt Mining Company, applicant for. patent to the 


Happy Jack and other lode mining claims, your office held, in the case — 


at bar, that because the judgment of the court was rendered i in accord- ~ = 


ance with the stipulation between the parties it was not such a judg- 


- . ment as is contemplated by the said. section of the Revised Statutes : 
and should be disregarded, and so, assuming to determine for itself, 


from the evidence before it, the. question of the right of possession, 


- found that the said discovery shafts are within. ground that belongs to 
—_ one Adams ; Express eo maine: Company 2 as. parts of the anaes | 
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a: ‘Express 2 Nos. 2 and 3 claims, and | therefore beld the entry for cancella- a 
tion to the extent above stated. oe 
_ Appellant contends that the jan department i is. neand by the as 2 


| ment. of the court, and that hence it was error on the part of your office to os 
: ‘disregard such judgment and to hold the entry, in part, for cancellation, 
‘The decision of your office in the case of The GreaterGold Belt Mining 


Company was, on appeal therefrom, reversed by the Department by its | 


a decision of May. L5, 1899, ther ein (28 i D. , 398), it bein g held (syllabas): 


= 21), 


A judgment rehiered 4 in adverse proceedings, whereby part of the ground in con- | 


_ flict i is awarded to the senior locator and the remainder to, the junior, is none the _ 
| less binding upon the parties and the Departmen: because it was mace-in ‘par suance 


of a stipulation between the parties. 


‘The Federal Gold 3 Mining and. Milling Ouse ees ea eae | 


: =e aivarded, in adverse proceedings: under said. section 2326, those parts. 
of the ground in conflict embraced in its: entry, itis no objection to | 


i such. entry that such ground was” specifically excluded from its: appli- a8 


cation for patent and from the uotices ae oe Bnuee Lode, 28 L. D., 


‘The decision of your office is. reversed accordin gly. 


ae 
“ 


“Nosin Er AL. v Ropers. soe 


‘Motion. fob review of depart tniental decision of da nme 6, 1899, 28 a Dy oe 


— oo 450, denied ee soaks Hitchcock, Taly 31, 1899. 


‘TERRITORIAL SCHOOL INDEMNITY SELECTION ‘S_WEES. 
-'TerRrtory oF OKLAHOMA, 


. The papmante of the fees s specified in bescuion: 2238 R. 8. sna be Sina in ail ise | 
of school indemnity selections made by the Territory of Oklahoma, before. sub- 
 mitting the lists to the Department for approval. - a 7 
Where a list of such selections has been approved, saithout payment of the statutory ns 
_ fees the amount due remains a charge. against the “territory, | but. can not be a 
enforced by vacating the approval. 7 in ) - 


| Seoretary. Hitchcock to the Commissioner of the General | Land Ofte, J Ply oe 


By letter of Pebritary 1 18, 1899, the i Denethwent gran ted the eae “a : 


_ of the Territory of. Oklahoma: for certiorari and. you were directed to 
transmit its appeal: from the decision of your office of July 1, 1898, 7 


4 holding that the payment of fees for indemnity. school selections. ‘under Pan 


section 2238 Revised Statutes, by the Territory is a necessary condition — | 


to the approval of such selections, Said appeal was not filed. within — 


) - the time required by. the. rule, but the petition was. granted for the rea- 7 
- son that, it vee questions affecting the administration of a grant ears 
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| = said aie. waa in view of the Sankine appeals by the Territory - 
from the decision of your office as to school indemnity selections in the 
Guthrie and Oklahoma land aa in which the same question Was 
involved. | 
The record has been. transinitted in compliance wit the iieeetion | 
- contained in said letter of February 18, 1899, and is now before the 
Department for consideration. , | 


‘By letter of July 1, 1898, your office addressed the following letter to aa 


_ the local officers at the Woodward land office, Oklahoma,’ 
Sirs: July i, 1894, the governor of the Territory of Oklahoma filed sHdleniuitye 


school selection lists, Nos. 3 and 4, embracing, respectively, 18,560 and 5,320 acres of _ 


land, selected under act of May 2, 1890 oe Stats. » 81), and act of ern 28, 1891 
(26 Stat., 796). os 

By letter POF September 26, 1898, to the bégigter and receiver at Beaver, Okla- 
homa, it was held that the payment of fees, under Sec. 2238 U. 8. Revised Statutes, 
avas not required in making school indemnity selections in Oklahoma, and the rec- 
ords of this office do not show any fees were ever paid upon said selections. 

December 29, 1894, the Department approved selections, per said lists, aggregating 
21,840 acres, per approved list No. 3, and January 21, 1896, eprroved selections aggre- 
gating 1837.47 acres per approved list No. 4. 7 

April 19, 1898 (26 L. D., 536), the Department ruled that the iyateak of foes by the 
Territory of Oklahoma was a Hecensety condition precedent to the. approval of a 
final location. - 

The selections approved nggrogate 2 93, 677. 17 acres, upon which foes amounting to 
$296.00 are payable. , 

You will accordingly notify the proper Territorial officer hereof and promptly: 
| report to this office any action taken in the premises. 


It does not appear what action was contemplated by your oiies: in 


the event of a failure to pay the fees on said approved selections, but — - 


the appeal from said decision was filed by the Territory, in which une 
following errors were assigned : 


First, Said decision is contrary to law. ma 
Second. Said Commissioner erred in holding, in effect, that said lands had been 
| granted to the Territory of Oklahoma by acts of Congress, | 
Third. Said Commissioner erred in holding, in effect, that. said selections were | 
final locations of such land. 7 | 
Fourth. Said pommeieaioner erred in not holding said matter res aapidicetas thé | 
Secretary of the Interior havi ing formally and finally passed upon and decided the 
~ questions involy ed so far as they apply to the indemnity lands sin selected. 
Where fore, it is prayed that said decision be in all opines reversed. | 


The first, second and third assignments of error would seem to ques- ; 
tion: the correctness ef the ruling of the Department in its decision of | 
April 19, 1898 (26 L. D., 536), upon which your action was taken. It 


_ was therein held that the reservation of school lands for the benefit of 


the State hereafter to be erected out of the Territory of Oklahoma, is © | 
equivalent to a grant in.so far as it reserves the land from other dis- _ 


position and segregatés it from the general public domain, and as the — | 
Territory is now to have the benefit of the indemnity. selections it is. 


the duty of the government ‘to: regain of it the payment of. the fees — 


| 14 a. DECISIONS. RELATING TO THE PUBLIC: LANDS. 


provided for by section 2238 Revised Statutes, as a condition that must : 


we be complied with before approving its school indemnity selections. 


There is no-reason why this ruling should in anywise be modified and. 


| fie: payment of such fees should be required in all cases of indemnity a: 


selection made by said Territory, before submitting the lists to the De- 


partment for approval. But if your office construed the decision of — ae 


the Department, that the payment of fees by the Territory was a con- 


dition precedent to the approval of a final location, to mean that the oS 


inadvertent approval made by the Department December 29, 1894, of _ 


ea list 3, and January 21, 1895, of list 4, was a nullity, it is error. 
It was only jutended to hold by that decision that the lists of indem- 


1s nity school selections made by the Territory: of Oklahoma under the 
fourth section of the act of January 18, 1897 (29 Stat., 490), should not _ 


| _ be approved until payment of the fees provided for in section 2238 Re- 


- vised Statutes, but when the list of lands selected by the Territory, in 


lieu of the sections settled upon. of the designated numbers reserved 


- by the act for school purposes, was approved, the lands so selected were 


as much subject to reservation from all other disposition, except by. | 
Congress, as the designated sections. a 
With reference to the fourth assignment of error: While it is rie. 


"that the approval of the list by the Secretary was an adjudicationasto 


‘the validity of the selections, if does not follow that the question as to - 


- the liability of the Territory for the payment of. the fees requir ed by 


section 2238, Revised Statutes was determined by such approval. | The - 


amount due as fees for said selections is still a charge against the Terri-- 
' tory and should be demanded of it, butit can not pe enforced by vacat- a 
- ing the eoperal of said: selections. : 


_ SPECULATIVE CONTHST—PREFERENCE RIGHT. ae 4 
PRATHER v. CONNELY. | 


_ On a charge or an ade that it was secured through a speculative contest, the oe, 


- > entry must be held intact, where it appears that the entryman’s status as a suc- | - 
~ . eessful coutestant did not operate to defeat the claim of any appliances for the mee 


1 an de 


| | Seer etary y Hitchcock. to the Cninissionet of the General Land Office, 


Ww. ¥.D) 2s July 31,1899, (A S. T.). 7 


In the year 1893, J. M. Alexander made homestead ie for the a 
SE. 4 of Sec. 32, T. ‘21 N., R.3.5., I. M., Perry, Oklahoma, land dis- _ 
trict... On a aontest brorent by James: W. Connely on a charge of — 


| ‘abandonment, said entry of Alexander was canceled on September 24, 


- 1896, and a “preference right to enter said tract was awarded to said a 
James W. Connely, who, on October 21, 1896, made. homestead entry =F 


- for the same. 
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“On April | is. 1897, Ww. M. Prather’ filed affidavit: of contest’ ae : 
. said entry of Connely, charging that the preference right’ under which 
_ Connely had filed his application was obtained through fraud, because 


%, his contest against the entry of Alexander was mace for speculative : | 


‘purposes; and-also charging that prior to the cancellation of Alex- 


 ander’s entry Connely had executed and. delivered to a second person — ; 
a dismissal of said contest, which dismissal was outstanding at the 
time he (Connely) made ‘his homestead entry; that a portion of the - 


money to prosecute said contest was furnished by a second party with 
. an agreement between himself and said Connely that the right to enter — 


: said land by Connely should be sold and the proceeds of sale divided. | 


between the parties; and further that said entry made by Connely was _ | 
made i in pursuance of said agreement, and was not made in good faith 
for the purpose and with the intention of making a home on said land. _ 


The case was reg eularly heard before the register and receiver of the — : 


local land office, on May 28, 1897, and on.June 1, 1897, they rendered — 


a decision recommending that the contest be disniiased, from which | 
| ‘decision contestant appealed to your office, where, on January: 6, 1898, 
-& decision was rendered affirming the said decision of the register and: 


_ receiver and dismissing the contest, and from that decision contestant ? 
has appealed to this Department. | | 


_ ‘The charge of bad faith made by the contestant in his affidavit, 
seems to relate to the contest made by Connely against the entry of 


3 ‘Alexander rather than to the eniry made afterward by Connely, which — 
is the subject of this contest.. True, there is also a charge of abandou- 


ment, or failure to establish residence on the land within the prescribed _ 


are time, but that charge was withdrawn on the hearing. 


-. homestead entry. 


The proof shows that Connely moved his family and all his. effects: : 
from Nebraska and established his. residence on the land about the 
time of filing his homestead application, and that he has resided on it _ 
— continuously and cultivated it in good faith éver since, and there is - 
absolutely no evidence of fraud or bad. faith in connection ewau his $ 


a 


“The question presented by the ea ceintes to she character of oe 


Comnely s contest against the entry of Alexander. As to: this itis suf- 


ficient. to say’ that whatever may have been his motive in contesting _ 


Alexander’s entry, after it had been i in fact canceled he had at least an 
equal right with others to make an entry for the land, and was not dis- 


qualified from doing so, whatever may have been the character of his 


contest against Alexander. a 
“a: the present contestant had, durin; g the pendency of ae preferi ed 


Tighe awarded to Connely, anplied to enter the tract and had. been | x 


denied the right to do so because of the. preferred. right. awarded to 
~ Connely, then he would have been in a position to raise the. question of 


the character of Connely’s contest and toinsist thatthe preferred right =~ 


of entry had been unlawfully awar ded him; but it does not ‘appear that — 
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7 fon ecoae or any. one , else. applied. to. ei ‘the art during the ‘pen- o 
dency of the preferred right awarded to Connely. If such had been 
- the case the application would have been. received and held subject: tO 
_ whatever rights Connely had (Trusdle, R. H., 2 L. D., 275, 276; Phillips, 2. 

Alonzo, 2 L. D., 321; Stewart v, Peterson, 98 L.D, B15, ,519). . | 


If it be conceded that Comnely’ S contest. was speculative as char ged, 


[ ite nevertheless stood on equal footing with the present contestant and oe 
* all: others who were eligible to enter public lands, and inasmuch asno |. 
_ one else. applied to enter the lands in question, neither the coutestant, 
- the public, nor the government suffered by reason of the awarding of ©” 
. the preferred right to Conuely, nor did Connely thereby receive any 
benefit or advantage over others, however. erroneous that action may os 
have been, So that whatever may have been the facts as to the con-_ 
test with Alexander, Connely seems to have made the en try i in. question 
in the utmost good faith and no sufficient reason is shown why the same __ 
- should be canceled. The decision of your office is therefore affirmed, 
| the contest dismissed, aud the oo ye of cone held intact. 2 





MIN ING cL AIM—DEPUTY MIN ER AL SURVEYOR. 


ahs | Frank A. ‘MAXWELL. 


“A deputy mineral. survey or, while holding such office, is disqualified as a tnineral ads 


entry man. ris Mote. 


‘ | ~ Seeretary Hitcheook to the Conta of ie Beir al Land Office, Jul y 7 ; : 
aa (W.. Vv. D.) | oes i = 81, 1899. pee ~ Se L, McC.) 


f. 3 “Your office, by. ie sision of May 10, 1898, Baty for cageetanei min: | 
_ eral entry No, 343, nade December 29, 1897, by Frank A. Maxwell, for. . i 
the Buckeye and ‘Blatter lode olnins, Denver land district, Colorado. Ate! 


Tt appears from the record. that Maxwell purchased said claims from 


| ie ove H. J. Blatter, October 31, 1892, and that he was at that date, and 
a5 also at the date of the entry in question, a ‘deputy mineral surveyor. — 
. °, Your office held that, because of his official position, he was disquali- _ 
fied to make said entry—citing in support of said ruling the depart... 
: = mental decision in the case of Floyd Dy: Montgomery (26 L. D., » 122). 


From said decision of. your office Maxwell has appealed. 


ae a The Department, in the case of John Ss. M. Neill (24 L, D:. , 393), elt 
si that. a United States. sur vey or- general comes within the » prohibition Ss oe 
7 section 452 of the Revised Statutes: : ee ak Sg 


- The officers, , clerks, and employes in the ee Time Office : are. prohibited aT com. 


- ‘ directly. or indirectly uarebeelne s or bocoming interested i in 1 the pirehae of. ae of 
- ne] public land; | 


and of the vireular of saplember 15, 1 1390 a i D. 38), based upon 
at the above section, which cirenlar concludes as follows: 7 oe 


All: officers, elerks,. and ‘employ es in the offices af the Sire on pou, the jbeul 


ue offices, and the General Land OMS). or we Demone, wherever. located, employ ed | 
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_ under the superv ‘ision of the Commissioner of the General Land Office, aré, during | 
such employment, prohibited from entering or becoming interested, dir oo or. indi- | 
rectly, in any of the public lands of the United States. | 


In the case of the Lock lode (6 L. D., 105), the Depaenta held that _ - 


the mineral entry of a deputy-mineral surveyor was not in. violation of 
any statute or departmental regulation. But the decision in the case 
of Floyd v. Montgomery, cited by your office, referring to section 452 
R. S., to the circular of September 15, 1890, to the Neill case, supra, 

and 66 several cases bearing upon the right of employes in the sur- 
veyor: general’s office to make entry of. public lands, said: — 

From an examination of these authorities, and a consideration of: the language 
and manifest purpose of the section, it seems clear that its prohibitive provisions 
embrace a deputy mineral surveyor. In so far as the cases of State of Nebraska 
v. Dorrington (2 C. L. L., 647); Dennison. and Willits (11 -C. L. L. , 261); and Lock 
Lode (6 L. D,, 105), are in conflict with the views oa uresben in these later cases they - 
- are overruled. | | | ee 
_ The decision of your office in 1 holding Maxwell’s “mineral nus for 

cancellation is correct, and is hereby affirmed. | | 


Wart 5B ET AL. V, otees ET AL. 


| Motion for rehearing denied, July 31, 1899, by Secretary ] Hitchcock, | 
See eaereny) decision of f April 10, 1899, 28 L. D., 261.. 


7 ——y 


‘NOTICE OF DECISION—REIN STATEMENT. 
Wise ET AL. vw KURE.. 


In giving notice of a decision, in a matter between the eutryman and the govern- | 
ment, it is the duty of the local. office to use an record means at its disposal to 
_ obtain service on the entryman. 


Seeretary Hitehcock to the Commissioner of the General Land Office, 
(W. V. Ds) _ August 4, 1899. ge a CWE A. KE.) 


George Y. Kure has appealed from your office siéaiaiaiy of October 13, © 
1897, holding for core ees his homestead entry made June 18, 1895, 
for the N. 4 of the NW. 4, the SE. 4 of the NW. 4,-and the NW. 4 of 
the NE. 4 of Sec. 20, T. 23 N., R. 43 H., W. M.. , Spokane Palle, Wash. iy 
~ ingten, lad district. | 
Jt appears from the record that David M. Wise filed eosnmtion dec- 
laratory statement for said land on November 18, 1890, upon which he 
made cash entry J. anuary 4, 1893, when final certificate was issued to. 
him. 
On the same day that he seeaived final certificate ike mortg besneti the 
land to the North American Loan and Trust Company, of ee Tili- © 
nois, for $825 and the interest thereou. ; 
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April 8, 1893, he executed: and delivered to ‘George Y. rary a war- 
 ranty dead for said land, subject to said mortgage and the taxes fox 


_ 1893 and subsequent, which the grantee assumed and. agreed. to pay. 


May 29, 1894, your office, finding that no affidavit had been furnished ve 


- oe with the proof showing that since August 30, 1890, Wise had not filed. 


- upon or entered a quantity of land which, with ahe tract applied for, 


= would make more than three hundred ‘and twenty. acres, directed the , 


local officers to notify Wise to furnish such, affidavit within thirty days. 
It was not: stated in your office letter, however, that the entry would 
be held for cancellation in: the event that ESS failed to furnish the. 

. affidavit called for. | 
A copy of said letter was, nt by the local offioars to Wis ise at oan gle, 
Washington, his record address, , but it was retur ned. unclaimed. The 
local officers having heard that Wise had. moved to Marshall, Wash- 


ington, then sent the notice to him at: the latter named place. Wise, — 


it appears, had left Marshall before the notice was sent there, pbut-at 
the request of his father-in-law the letter was forwarded to Eugene, 


we Oregon, where it was received and. receipted for by Wise on Angust | 


30, 1894, as is shown by the registry return receipt, bearin g the soy , 
of the Eugene post-office. “ | 
_ Wise having failed to furnish the required affidavit, your office, on 
- October 24, 1894, held his entry for cancellation. Notice of this action 
was sent by the local officers to Wise, first at Spangle and afterwards 7 
- ab Marshall and both notices were returned unclaimed. fe 
June 5, 1895, your office canceled Wise’s entry and on J une 13, 1895, 


ee Kure nade homestead entry for said land. 


November 30, 1895, the attorney for the North American. Loan ie : 
re Trust Company filed in: your office the affidavit that Wise had been 


ae called upou to furnish, and asked for a reinstatement of Wise’s entry, — 


| This application for reinstatement was at fir st denied. by your office, 
3 but on motion for review a hearing was. ordered. to det ermine the inter-. 


“est of the company and whether a fraud had been perpetrated upon the 


company by Kure and Wise. The hearing was duly: had and on Jan- 

uary 22, 1897, the local officers rendered their decision adverse to. the 

application for reinstatement. fut : | 
From this decision Wise and the. company 7 apheniea and on May 28, 

1897, your office affirmed the action of the local officers, but on motion 

for review your office, by letter of October 13, 1897, revoked its as 

decision and held Kure’s entry for cancellation. | 

-Kure’s appeal brings the matter before the Départinént, 

The question presented by this case is whether due service of notice 


r.. ° was made upon Wise of oo office decision ‘holding his ony for can 


‘eellation. 
Rule 17 of .the rales of piwetion, pnorides that. notice in ‘aiich eur | 
shall be served | personally or by registered letter through the mail to _ 


5 re the last known address of the oie The. addr ess. given. by Wise at | 
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— the time of making final niGot was Span gle, Washington, and as , above 7 


‘. stated, notice of the decision. holding his entry for cancellation was 


sent cre and returned unclaimed. It appears, however, that he had — 
*- received a former notice at Hugene, Oregon, and the repistiy: ceturD | 
receipt showing this was on file in the local office at the time the notice. . 
of the decision. holding his entry for cancellation was mailed; At. that. 
time it was merely a question between Wise and the government and it. 
was the duty of the local officers to exhaust all the record means at 
- their disposal to obtain service upon him. They ignored the registry - 
return receipt, however, which showed him to be at Hugene, Oregon, | 
and thus failed to reach him. It is urged by the attorney for Kure that . 
Wise’s failure to receive the notice was due to his own negligence, he 
having failed to notit'y the local officers. of his change of address. It 
is to be observed, however, that Wise had made final proof: and re-. 
ceived final certificate, that there was no contest against his. entry, 
that two years had elapsed since the date of his final proof, and that: 


he had sold the land and thus (as he probably supposed) severed his © 


. connection with it. Under the circumstances he cannot be held guilty. 
of negligence i in not notifying the local officers of his change of addr ess. 


It is further alleged that as he received the first tiotice calling upon 
him to furnish a certain affidavit he was in default in uot furnishing : 


om, said affidavit within the time allowed. To this it is to be said that he ei 
Was not notified that his entry would. be held for cancellation iv the — 


| event he failed to furnish said affidavit and consequently ue a 
_ failed to realize the importance of furnishing it. 7 


«dt thus appearing that Wise was not properly “notified oF § your office — 
-- decision bolding his entry for cancellation and that the affidavit called 


- for has now been supplied, your office decision granting the pane ‘ 
me for reiustatement is hereby affirmed. | 


RATLRO AD GRANT—ADJUSIMENT. _ 
lows RAILROAD LAND CoMPANy. 


Directions eiven fo the adjustment of ne railroad. scant to the Cedar Rapids aie 
Missouri River R. R. Co. ,macde by the acts of May 15, 1856, and June 2,1864. 


Departmental decisions of July 9, 1896, 23: L. D. 119, and pepe 30, 1897, 24 L. D. » 125, | | 
 Tecalled and vacated.. | : | eh 


Secretary Hitcheock to. the Commissioner of the General Land Offe, : 
| me Y.D.) ee _ August 4, 1899. 7 | 


The Department, upon the petition of the Iowa Pailin Gand Com- 


7 pany, the successor in interest of the Cedar Rapids and Missouri River > 


Railroad Company, has again considered the various plans submitted . 
by. your office letter of November 17, 1888, for adjusting the grants 
made by the acts of May 15, 1856 qt Stat. , 9), and June 2, 1864 (13 | 
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i Stat., 95), in 1 aid of the construction of. a. faileoad on ee on the | - 


| Mississippi river, across. the: State of Towa to the Missouri river. 


After an extended and careful. examination of these statutes and of 


the opinion of the supreme court of the United States in Cedar Rapids. 
and Missouri River Railroad Company et al. 7. Herring (110-U..8., 27), 
itis now ‘directed that the said adjustment. shall -be proceeded with | 
and made upon the following lines: | 
First. For that. portion of the road conatracted _ the Cedar Rapids 
and Missouri River Railroad Company prior to June 2, 1864, the grant. 
should be atljusted as one “in place,” according to the act of tess 16, 
1856, under which it was constructed. 
; Seeand: The length of that portion. of the road eonstencted under 
the act of May 15, 1856, is to be determined by the length of the cor-: 
; responding: portion of sie original line of. said road, as shown upon - 
the i inap of definite location filed under that: act. : oe . heeree) 
Third. The modified line authorized by; located ‘and. souisuruieted ae 


a under the act of June 2, ‘1864, is that portion of the road which extends: a, 
westerly from the: “point to which the road had been: completed in its. 


. westerly course on June 2, 1864, to a connection with the: Towa Drauch - | 


of the Union Pacific Railroad at or near Council Bluffs. Poe 
Fourth. The grant made by the act. of June 2, 1864, j in. aid of the: a 
~~ gonstruction of said modified line is one of quantity, amouneinie: to ee = 

sections per mile. | Pee a 
- Fifth. The length. of. the, modified line constinioted idee ie nok Sof < 


; June 2, 1864, is to be determined by the line thereof shown wpe the 1 


mi maps of definite location filed under that act. be 
‘Sixth. ‘The grant in.aid of the. cotistenction. of ald modified line ise or 


to be satisfied according to the act of June 2, 1864, out. of any public Gan | 


lands of the description. named. in section four. of that act, within fifteen 


ee miles of the original main line of said road as ‘definitely located under — 
. the act of May 15, 1856; and if an amount of lands sufficient to satisfy — 


the grant made in aid of the constriction of such modified line shall. _ 


not be found within the limits so described, the. deficiency may be — 
satisfied from any public lands of the description named ee said : 
modified line and within twenty miles.thereof. ! 

Seventh. Any lands belonging to what is known as the: Des Moines : 
River grant, which were erroneously certified on account of the grants 
here under conederation; under either the act of May 15, 1856, or that 
of June 2, 1864, can not be charged to these grants in their adjustment. 

BKighth. The decree whereby the title to certain claimed swamp lands 
in Carroll county was quieted in the American Hmigrant Company, as 
against claimants under the grants made in aid of the construction 
of this railread, having been rendered ina sait in which the United | 


. States was not a party, is not couclusive. upon. the: land department, — 


does. not relieve it from the duty of determining: the character of those _ 


| lands, and does not ay avoid any poo determination of their ir oe 
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mas eneeaeien by the land. department. ‘Tt has. ‘been: suggested that this — 


decree was rendered in pur stance of an a greement between the parties. 


to the suit and not asthe result of any actual inquiry or contest — . 


| respecting the character of the lands. If this suggestion proves to be 
true the decree would not be entitled to any consideration in the deter: 
- mination of this matter, however much it may be binding upon the. 


: : ‘parties and their privies.: The matter will be carefully inquired into 


and considered by your office, and if it be found that the land depart- _ 
ment has heretofore determined that these lands were not swamp lands, | 

and if it be further found that no fraud or mistake intervened sufficient. . 
- to obviate this determination, they will be charged to the railroad com- | 
pany as a part of the ian proneny- certified on account of these 


oa gr ants. - 


Ninth. If any lands previously disposed of by the United States eye: 


- been erroneously certified on account of the grants In aid of the con- 


struction of this road, the company, upon relinqnishing the same, will ae rhs 


| be entitled to have any charges made against these, shanty: on account a oe : 
. of such certification, canceled. | one 


Tenth. The lands certified on. account of. the 5 gr ant in aid of ie con- 


- struction of this road, made by the act of. May 15, 1856, and which were - a 
sold by the Iowa Central. Air Line Railroad Gompany prior to the 


: resumption of the grant by the State of Towa, are properly chargeable _- 
_ against the grant made under that act, and in the adjustment should — 


be treated as partial compensation | for the completion . that part of » oe’ 


the road which was constructed under that. act.. 


---‘ Tt is believed that this fully covers the matters. submitted in’ oe 7 a 
said office letter of November 17, 1888, and also the matters submitted ; 


in relation thereto by the Iowa Railroad Land Company. 
The former departmental decisions herein of July 9, 1896 (23 ii D.. 


. 79), and January 30, 1897 (24 L. D.,'125), are hereby recalled and av 
: vacated, and the diveetions herein . piven for the adjustment of the 
gr ants made in aid of. the construction of said railroad are substituted . .. 


in place thereof. Your office will prepare aud submit a statement of 
the matters pertaining to the grants made in aid of the construction 
of this railroad, with a view to au early Hau stment of the eae, accord: 
ing to the views herein expressed. - : : 
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Oe, Fe, ere ee er. 
“WAGON ROAD GRANT-BONA FIDE PURCHASER—CONVIRMATTION. a 


J AC oB CO . MULLIGAN. 


; Coufirmation of title j in a Hoan fide purchaser, of lands previously. Gortilion pudeee Ao - 
wagon road gr ant, is not defeated by an application to enter tendered long after — 


~ such certilication, nor by the erroneous action of the local office i in allowing such. 
7 application to go of record. ; 


. Acting Secr aay fryan to the Conimntiatiaes af ‘ile General Trond Office, | 


| (8. VP) Attguust 7, 1899, | (HG) 
Jacob 0. Mulligan appeals from. the decision of your office of Decem- 
ber 10,1897, holding: for cancellation his homestead: entry, made Octo- 


~ Der 8, 1894, for the SE. $ of Seo. 9, T.18 8, R. 3 3 We: in the Roseburg, 
Orezon, jana district. | 


The matter in issue in this case was eaten upon in the depaeinental ee = 


“8 decision of November 19, 1897 (unreported), referred. to in the decision a 


of your office, and the ruling therein was to the same effect as that in. . 


kindred cases disposed of at the same time. It was that the title of — 
the California and Oregon Land Company, the purchaser i in. good faith — 

from the Or egon Central M Military Road. Company,. of lands previously | 

certified thereto, i is confirmed in the absence of adverse claims, although 


by the construction of the grant to said. company said lands were | a 
excepted therefrom. (See California. and. Oregon Land Company, 25 fe 


. L. D., 390.) | 
In the brief of. counsel for aie fei it is ‘asserted; ‘inter ‘alia, | 
that the selection list of the Oregon Central Military Road Company, 7 


the grantors of the California and Oregon Land Company, was never _ 
approved. The records of your. office show that the tract was selected es 
by the first mentioned company Mar ch 22, 1871, and that such selec: eee 

tion was. approved. December 8, 1871. -Malligan, the appellant, made 


| ~ his homestead entry. October 8, 1804, and the only standing that he can 
assert arises from the fact that one William. P. Gardner filed a dona- 


tion notification for the tract prior to the grant to the Oregon Central : 


. Military Road Company. ‘This donation notification was ze inaatehed = 


| by Gardner October 2, 1894. 


Whatever rights Gardner might be held to have in “the ‘premises, - e, 
“were: he still claimant to the land under his donation notification, as 


is against the California and Oregon Land Company, the purchaser from 7. 
_ the Oregon Central Military Road Company, Mulligan, whose claim to 


_ this land was initiated by the tender of a homestead application long _ 
- subsequently to the certification of the land on account of the wagon 
~. road grant, gained no such right by the tender of. his. application as 


~ would bar confirmation of the title of. the purchasers through the mili- 


tary toad gras nor was his Cee) claim Wea by, ued Ss 


of cecord.. | Er 22 at? 
The decision of your r office 1s, affirmed. 
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“MINING CLAIM—PROTEST—PROOF OF EXPENDITURE, 
| GILLIS v, Downey. 


. An uncorroborated protest against a mineral Suplication, involving matters subse- 
. quently made the basis of judicial proceedings by the protestant, is not entitled — 
to further consideration. by the Department, as to matters in issue before the 

| court, where by stipulation of the parties the judicial proceedings are dismissed. 

Under amended rule 53 of the mining regulations proof of. an expenditure of five 

- hundred dollars on a group of mining locations held in common and embraced — 

within a single application is sufficient, where the application is eee by 
protests from passing to entry prior to J uly 1, 1898, | 


Acting Secretary Ryan to the Commissioner of the General Land Office, | 
e Ve P.) _ PSS August 8, 1899. ne «4 (B B., Jr.) 


This is an appeal by James B. Gillis from the decision of your office, ee 
dated February 16, 1897, dismissing his protest against the applica- 


. tion, filed March 21, 1891, of Stephen WwW. Downey for Baten to the 


~~, Columbia placer mining siaitns: 


The lands covered by the said application, are embraced in taventy- os 
two placer locations, aggregating, after deducting the exclusions stated - 
in the application and notices, 2, 813.603 acres, forming parts of sections | 
. 2, 8, 9, 10, 14, 15, 16, 21, 22, 23, 27, and 34, in township 14, north of 
range 19 west, Cheyenne, Wyomin 2, land district, The claims extend 
. nearly through the said township from north to south aloug Douglas | 

and Beaver creeks, the latter a tributary of the former. The said’ 
locations were made during the years 1887, 1889, and 1890, and, with | 

one exception, were for one hundred and sixty acres, and were made 
by said Downey for himself and as attorney in fact for seven others, 
the exception being in the case of the Minnehaha location, which was 


made by one Thomas Hale and five others for one hundred. acres. ‘The - 


locations were all on surveyed lands and conformed to the legal sub- — 
divisions thereof. In his application Downey claims to have acquired - 


the sole possessory. title to the lands. covered thereby under the said 


locations and’ by mesne conveyances. No adverse claim was filed - 

during the period of publication of notice of the application, which. 

commenced March 28, 1891. Protests, filed by Peter Pfaindler and— 
others and M. N. Grant, May 25, 1891, and March 4, 1894, respectively, — 
were pending against fe application until December 12, oe when 
they were dismissed by your office. — 7 
The protest of Gillis was filed February 8, 1897, Peril is an affidavit | 

made by Avery T. Holmes, as agent of Gillis. Protestant objects: to 
the application of Downey and to the isstiance of patent to him there- — 
under for. such ‘parts of the lands covered. by his application— 


> as are particularly ‘described as follows: the east half of section 22; ; the nortliwest | . 
quarter of section 23; the south half and the northeast quarter of éection 14; andthe . 


south half of the sonth half of the northeast quarter of section 27; and the south- . 
east quarter of section 15, a plat of said claims being nerete attached and made a 
part hereof and marked exhibit “ B. ae 
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“The grounds of protest, briefly stated, are: 


L That protestant i is the owner and i in possession of the Maua &:, the Nanos, a isa tees 


~ the J. I. C., and the Fake placer claims, which were located October 6, 1896, and lie 


within the, lands claimed by. said. Downey. and above paverulenly described and Re de 


a shown by. the said plat. marked exhibit “B.” | 


9. ‘That the lands so descrilied and. shown bys said plat, except. ie pee ons s thereof a! | 
_ embraced in protestants’ locations, contain no auriferous gravel, being m ostly pre 


cipitous and rocky | cliffs and mountains covered, with a ‘dense growth of pine for est, 


and more valuable for timber than for mining purposes, except that in certain por- oS aay 


a tions thereof there are a number of lodes of. ‘gold and other. mineral bearin g ‘quartz. 
_. 8. That Downey nor ‘his. erantors have never discovered gold or r other ee 
; metals on each twenty acres thereof. . . aot 

4, That Downey nor his grantors | never erected. monuments or in any. wise cmarked , 
the boundaries of their claims until after. affiant had entered. and. taken Desse sce _ 


ee thereof. 


Bs ‘That: Downey nor ee granters have. never. done the annual assessment work , 
upon. each claim as. required by laws | - 
"6. That Downey nor his grantors have not expended #500 in labor o or e impr rovements - 

: on oe location. or elaim. oe ey | | 


March 9, 1897, the protestant, cad Gillis, commenced: a \ suit wk | 


7 ad Downey i in the circuit court of the United States. for the district 2 
of Wyoming to. quiet title and determine the. right of | possession to the — Be 
oa lands embraced i in the said Maud. Ss; Nancy Hanks, ILC, and Fake _ 


i placer claims in conflict with the said: Columbia placer. claims. - This 


- guit was heard and. successively decided upon “demurrer: to the bill, by Es 


the said court. and the United States cirenit court. of: appeals, eighth ; | 


me a circuit, and was by the latter, on ‘February 28, 1898 (85 Fed. Rep., 483, . 


489), remanded to the cireuit court with leave to the defendant to make a 


answer. to the bill and for further proceedings thereunder. | It does not a 
- appear | what further proceedings, if any, were had in ‘the meantime in. 


- the circuit court, but it. ‘does appear that the said suit was dismissed. - 
there, November 12. , 1898, upon stipulation of the parties. eee ee 
Itis not deemed - necéssary to consider and pass, severally, upon. the 


: grounds of Gillis’s protest, nor upon the reasons given: by your office © : 
Eg ae aOr dismissing. it. The protest is wholly uncorroborated, and although. a 
this defect was pointed. out in your. office ‘decision, no. ‘corroborative , 


| he ‘evidence has. been filed. ‘Farthermore, as to all charges. theréin® of ’ 


; - failure upon the part of said Downey or “his ‘grantors to comply: with, _ 


ea eee ae) 


oa belief. of the affiant, the ‘said Holines.. ‘These. are in n theraselves serious ‘ - 


es obj ections to the protest, and especially to any favorable con sideration 
thereof by the Department after | the. adverse action. thereon by your 


~ office. . See in connection Mitchell v, Brovo, 27 L. D., 40. Again, with 


bat one exception—the charge of failure to expend $500 on each loca- a : 
tion involved—all the material alleg ations of the protest. relate to’ and aoe 


are in. support of. the adverse interest and right of possession claimed 


- by. Gillis in “part, of the. lands. covered by Downey’s. application. ‘ re 


is Instead of relying npon. his : protest before the land. ad oe es 
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| . very properly, voinmnented his suit in court, “tie fort um . clearly situa = 
by the mining laws in which questions relating to the right of posses- 


- sion, arising between adverse claimants of public mineral lands,. are 


Z to be heard and determined. | (Cain, et al. D. eideuds a eae i. | 


on review, 29 L. D., 62.) 2 
I that suit all the material are satioie: made. in the protest, with ae : 
single exception: pointed out above, were made in the bill of complaint 
and would have been there put in issue and determined but for the dis- 
‘missal of the suit. No copy of the stipulation upon. which the suit 
was dismissed is among the papers here, but it is certain that such dis- 
~~ mnissal, if not upon his own motion, was with the consent of the plain- 
«tiff, the protestant here, In view of the objections hereinbefore noted 
to the protest itself and of the. dismissal of protestant’s suit In the | 
court, either upon his own motion or with his express consent, it is not 


believed that any sufficient ground is shown for the further consider ‘a: - - 
tion of the protest or interference by the ‘Department with the action 


Ok your office thereon as to nany: alceanon: ‘which 1 was in. issue in the i 


a 7 said suit. 


As to the « Siaeaiibi of fallax by Dow ney. or his gtantors. eat 3 


7 $500. on each location or claim involved in this controversy, it is shown 


by the affidavit of Charles Bellamy and Robert W. Burkhardt, filed 
March 21, 1891, that the improvements made by the applicant and his - 


3 grantors upon the several locations embraced in the Columbia claims,— 


cs in addition to a bed rock flume on the Nevada location, four feet wide, 2 


‘tivo féet deep and five hundred and sixty feet long, the. foundations of 


which are in some places cut into the-solid rock to the depth of over 


: fifteen feet, and the value of which is not stated,—consist of an open. _ ae 
cut, two ditches, a dam, reservoir, flume and other workings: ofthe 


3 “total value of nearly three thousand. dollars. In his sworn report dated 


February 12, 1891, of the examination of the Columbia: claim, Deputy 
_. Surveyor Charles Bellamy refers to and makes part. of his report the 
said affidavit of himself and Burkhardt as to the char acter and extent —* 
of the improvements on the claims, | 
- By an amendment, made March 14, 1898, to para eraph 53 of thei min- © 
ing regulations (26 L. D., 378), it was. provided, among other things— a 


That as to all applications for patent made and passed to entry. pefore i; uly a 1898, 
or.which are by protests or adverse claims prevented from being passed’ to entry .. 
- before; sthat time, where the application | embraces several locations held in common, 
proof of an expenditure of five hundred dollars. upon the group will be. sufficient 
and an expenditure of that amount need not be shown to have been: made upon, or 


oe for the benefit of, each location embraced in the application. Fadseach 


> The application for patent to the Columbia claims comes 3 within: the - 


pur view of the foregoing provision of the mining regulations, It was 
- prevented from bein; g passed to entry before July 1, 1898, by the sev- a 


| _ eral protests of Pfaindler and others, Grant and Gillis. “Iti is not neces- 


sary, therefore, under the said. application to show ¢ an | expendifare. of 2 ae 
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- $500 by the applicant or his grantors. ‘upon each location eiibraced we 


therein, and: the charge contained in the protest upon that point isnot 
 welltaken. It is not questioned that the proof of the expenditure of - 
.. five hundred dollars upon the group ve locations embraced | in the 
- Columbia application is sufficient. 


No sufficient reason appearing upon careful seanceration of the: 


7 premises why the Department should disturb the action of your office — 


| dismissin g the protest of Gillis, such action is, in accordance with the —_ 
_ views herein expressed, hereby affirmed. a 





McIntosa V. GREEN. 


| “Motion for review of departmental decision of June ‘9, 1899, 28 L. o 
490, denied by Acting Secretary Ryan, August 10, 1899, - pe 


RAILROAD GRANT—LANDS EXCEPTED. 


| “UNION PaciFic Ry. Co. v. LANDRUM (ON REVIEW). 


‘Land embraced within an unexpired pre-emption filing at the date of the = a 


made by the act of July 1, 1862, is excepted from the operation of said grant. 


Acting Secretary Ryan to the Commissioner of the General Land Office, | 
SVP) August 11, 1899. 1. CR. W560.) 


With your office letter of August 4, 1999, was transmitted the motion 


filed on behalf of the Union Pacific Paleay Company. for review of — 


_° departmental decision of June-29, last (28 L. D., 575), involving lots 2 _ 
and 3 of Sec. 19, T. 12 S., RB. 23 B. , Topeka. laud district, Kansas, in. 


> which it was held that said tract was excepted from. the “grant made — 


by the act of July 1, 1862 (12 Stat., 489), to aid in the ‘constr uction of. 


-. the Union Pacific Railroad, because, at the date of the passage of the | 


act making said grant anid. lots were ineluded in the subsisting pre- _ . 
 gmption. filing of one William H. Sparawk, filed September: 2, 1859, 


— alleging settlement August 1, 1859. Proof and payment were never : 


_ made under said filing, as required by law, but as the tract was not | 


| offered until August 3, 1863, said filing had not, at the date of the. | 


3 passage of the: act aanlae the grant for said company, expired, and | 


oe the tract was therefore not public land. within the meaiing of the & 
-. granting act and was therefore not included in such. grant. Insup- | 
port of said departmental decision the decision in. the case of Northern 


Pacific R, B. Co. v. Smalley (15 L.. D., 36), was referred to, which 


. decision was based upon the decision of ‘the supreme eounh in the case 


8e of, Bardon v. Northern Pacific R. R. Co. (145 U.S, » 535). 


In the: motion under consider ation, referring to the decision of the 


ree court, above cited, it is said: 


s. ‘The decision in the Bardon case, supra, was based upon ‘the » Northern Pacific 


a ah | ere of ss 2, 1864, au is only properly applicable to that grant, eer Deine, a Oe ie 
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very. material difference in the ieaeaaee used in the grants to the Union Pacific and 
Northern Pacific, respectively. 
4, Section 3 of the Northern Pacific ah July 2 2, , 1864 (18 Stat., 365) speciically 
‘provides that— - 
_. ‘Whenever, prior to said time, (of definite ‘Tocattonjrane of said sections or 
parts of sections shall have been granted, sold, reserved, occupied by homestead 


-”. settlers, or preempted, or otherwise disposed of, other lands shall be selected by said: ‘ “ 


company in lieu thereof, under the direction of the Secretary of the Interior in 
alternate sections, and designated by odd numbers , not more than ten miles: beyond 
the limits of said alternate sections. : 

It was upon this language and construing th at gr rant alone that the court made its 
finding in the Bardon case. =: 

5. There 18 no such provision in the Union Pacific erant, section 3 of. the act of 
Taly 1, 1862, clearly establishing and fixing the time of the definite location of the 
Toad as being the time in relation to which the condition of the land shall be ascer-- 
tained. The language of that section containing the excepting clause is: 

. & ., . not sold, reserved, or otherwise disposed of by the United States, and: to 
which a pre-emption or homestead claim ney not have at tached at the time the line. 
of said road is definitely fixed.’ ; vy 

6. In other words, if a tract of-land within the limite of the Union Pacific mane : 


was yacaut public land of the United States at the time of the definite location of at 


the road it must necessarily pass under the grant by the express words thereof 
' regardless of what its condition, in respect of entries under the public land as “ 
may have. been before that time, or might become after that time. : 


7. The Union Pacific grant passed lauds free from adverse claim at the time of _ 


definite location, irrespective of the condition thereof at the date of the grant. 


| An analysis of the decision of the court in the Bar don case will not | 
support the contention of counsel, In said opinion it was stated: 


It is thus seen that when the grant to the Northern Pacific Railroad Sompeng: was 
made, on the 2d of July, 1864, the premises in controversy had been taken up on the | 
- pre-emption claim of Robinson, and that the pre-emption entry. made was uncanceled; _ 
that by such pre- emption entry the land was not at the time a. part of the nublie: | 
lands; and that no interest therein passed to the company. The grant is of alter- . 
hate seetions of public land, and by public land, asit has been long settled, is meant. 7 


such land as is open to sale or other disposition under general laws. All Janda, to... 


which any claims or rights of others have attached, do not fall within the déesigna- 
tion of public land. The statute also.says that whenever, prior to the definite 
location of the route of the road, and of course prior to the grant-made, any of the — 
lands which would otherwise fall within it have been granted, sold, reserved, 
occupied by homestead settlers, or pre-empted or otherwise disposed of, other lands 
_ are to be selected in lien thereof under the direction of the Secretary-of the Interior. 
There would therefore be. no question that the pre-emption entry by the heirs of 
Robinson,.the payment of the sums due to the government. having been made, as 
the law allowed. by them after his death, took the land from the operation of the 
| subsequent grant to. the Northern Pactfié Railroad Company, if the pre- emption 
entry had not been subsequently canceled, -But such cancellation had not been’. 


made when the act of Congress granting: land to the Northern Pacific Railroad 


_- Company-was-passed; it was made more than a year afterward. _As the land pre- © 
_, empted then stood on the records of the Land Department, it was severed from the © 
_imass-of the public lands, and the subsequent cancellation of the pre- -emption entry 
did not restore it the public domain so as to bring it under the operation of pre- 
vious legislation, which applied at the time to land. then public. The cancellation 
only brought it within the category of public land in reference to SUE: legistation. 
‘This, as we think, has long been the settled doctrine*of ees cont. | ) 


a ae DECISIONS R RELATING TO THE PUBLIC ‘LANDS. 


ok on will thus be. seen that no b partionlir: stress was § laid: upon the ade ee 
“in the Northern Pacifie grant providing for indemnity for disposals or 


prior to definite Jocation and, of. course, prior to the date: of the act, es a 


: _ but that the decision of the court-rested upon the ground that the grant 
c Was: only of public lands, and that within the meaning of. the granting 
ee act | “ public. lands 1 Was. construed to include. only those lands open to | 


a sale or other disposition under the general land laws and to ) which no : F | 


ae claims or. vigh ts. of others had attached. 


‘The third section of the act of July 2. 1864 (3 Stats 365), bein Q a : 


~ : : granting section. in the act making the ; grant to the Northern Pacific a oo 
age _ Railroad Company, grants— 6 ge avis : 


: “every alternate section. of public land; not. raineral; saesivnnten ‘ig oda numbers, to = a 
~- the amount of twenty alternate sections per mile, on each side of said railr oad line; 
as said company may adopt, through the Territories of. the United Sta‘ es, and ten’ 
_ alternate sections of land per mile on each side of. said railroad whenever it: passes . 
-. throngh. any State, and whenever on the line thereof, the United States have fui 
title, not: reserved, ‘sold;. granted, or ‘otherwise appropriated, and tree. from pTte-. | 
-. emption, or other claims or rights, at the time the line of said road is definitely ten oS 
fixed, and a ia thereof filed i in 1 the office of the Commissioner of the General. Land oe 
= Office; ae : : “a foe 7 


The third section: vot the act of a aly i i, 1862, supra, pon fie 16 grits : 
a ‘ing section ‘in the act making the Brant for the Union I Pacific Railroad, | 


— “1 ever ¥ » ibonuats eet of mille: iad designated by aaa amie: s; to the eee : 


of five alternate sections per mile'on each side of said railroad, on the line thereof, 
- and within the limits of. ten miles on: each. side of said road, not sold, reserved, or 


It will thus be seen that the granting clauses. are. practically he an 


"h : _ otherwise: disposed: of by. the United States, and to which ‘apr e-cmption or homestead — 
ete claim may not have attached, at the time the line of. said. road is. definitely fixed. 


ae. These grants have been uniformly construed to be present + ie 
_ grauts passing the title by relation é as of the. date of the act “Deseret ae 


Salt Co. v, Tarpey (142, UES; 241). ae a 
~-. In the case of St.. Pan] and Pacific: wv, Northern: Pacific Railroad cm Aig 2 
(189: U. S., 1), in referring to the grant to the Northern: Pacific Rail- Seer ae 

= road Company, it was said: — = 


As seen. by the terms of the third. section o the act, the rete is one in npr fee tet Be 
| that is, it purports to pass a present title to the. lands designated by alternate Sec~ 


tions, subject te such exceptions and reservations as may ; arise from sale, grant, pre- _ 


~ -emption or other disposition previous to the time the definite route of the road. 

is fixed, The language of the statute is ‘that there be, and hereby is, granted? ~ gone 
. to the company every alternate section of the lands désignated, which implies that. 

_. ithe. property itself is passed, not any special: or limited: interest i in it. The. words. . 

also import a transfer of a present title, nota promise | to ‘transter one in the future. _ | 


~The previous: decision of the Department. holding the tract under — 


se sphedch ration to have been. excepted from the railroad. ‘grant: is there- : 


fore adhered ta. and the motion is 5 accordingly denied, 


: —- meee eee < e 


| “MIN IN G cLAIM— ADVERSE—TOWNSITE-EXPENDITURE. 


| Brapy’s Monveacrs oo HARRIS ET AL. 


‘ 7 “The withdtawal of: an adverse let. is a waiv er ue Ww fataver sist thie sigtnant had | | 


“ander the mining laws. to the ground in: Spaniel, and leaves ene peseessory right. i 


thereto in the applicant. for patent. - 


Bia. ao title to land of know n mineral character at the date va a townsite entry. does ie 


not pass by: the patent issued thereon. 


a ‘ In. the case of a ‘mnineral, entry made prior to July 1: 1898, tb is not necessary that : an 1. ee: - - 


expenditure of five. hundred dollars. be shown to-have been made upon, or for. pa. 
the benefit of, each” location. embraced. therein, it being. sufficient. if Proof of. - 


~ such expenditure i is shown upon the locations taken together. 


A deed i in escrow to land embr aced. within a mineral application, not delivered. eee Be 


a after entry, “does not defeat. fp: right, of the applicant, ‘to make entry « of such ; : . . 


. _ land, ee, fy EF oe 


oe 
r 


7 “Acting g Render. Ri yan to 5 the Gon iieione co the Genera al Land a Office, : ie 
Be Vv. Bg Pe ae — August 12, 189900 (B, By Jn, : 


ae >i appearin g in Hie. matter of mineral eaters 0. 3624, ee December | eS ; 
| 19, 1889, by William Brady, for the Parole and Morning Star lode. 


| pee claims, survey No. 4849, then Central. City, now Denver, Colo- - 


‘rado, land district, that said laine were “wholly i in conflict” with the _ ie 


: townsites of Black Hawk and Central City, Colorado, entered April. 1, ! | 


. 1873, and May 16, 1873, respectively, and. subsequently patented, abe ae 
aa local office: was ‘directed. by your office, February 12, 1897, to order a 
ae hearing to determine whether valuable mineral bearing veins or lodes 7 

-. were known to exist within the ground embraced in said claims prior’ 


es to the townsite entries. The hearing was duly held at the local office 


May 27, 1897. Thomas Tinsley, claiming an interest as mortgagee 7) 
the entryman (then deceased), appeared by attorney, but the authori- ao 
| ties of the cities of Black epi and Central iy though duly notified, eee 

ee made default. = at 
-.. - On May 25, 1897, two ins prior ate the means there was ‘filed: i 
the local office an application by Emma J. Harris, as executrix of the | 


_ estate of Emma_J. Harris, deceased, for the Puzzle lode claim, survey | 
. No. 11,510. ‘This application was, rejected by the local office; May 27, 


- 1897, for the reason that the Puzzle claim was included in the patented : ae 
| “townsite of Black Hawk and ‘also conflicted with the entered Parole. Z ‘ 
_and Morning Star claims. From. this rejection Harris appealed, June 


"OA, 1897. An attorney named Leiper filed an affidavit of Harris the 


: day of the hearing, protesting o against the issue of patent to the Morn- = ae 
- ing Star and Parole. mining: claims, and attempted. in her behalf. to oie 
- cross-examine claimant Tinsley’s. first: witness. - Objection. being made 


by Tinsley to this cross-examination and sustained by the local officers, 
an exception was noted by Harris’ attorney, who does not appear’ to - 


ve have made any further eee. to cross-examine the witnesses, nor r to Eee 
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‘ have offered: any testimony. The local ofieers rendered their decision ie - 
in the premises, J une 25, 1897, holdin g therein as follows: ; 


' The testimony shows that the. ‘ground embraced. in. mineral sng No. 3624 was 


-. known'to be mineral bearing before the patenting of the townsites of Central Cityand. — | 


Black. Hawk, and that the veins in the Paroie and Morning Star lodes in said min- | 
.. eral entry 3624 were worked “profitally before: and since the | ‘patenting of said |. 
 townsites. | 


We dismiss the erataet filed by Emma i ete aes for the want of juris- 
diction. The hearing was ordered for a spoglie Se ae hence no extr aneous:  mat-. 
ters could be. entertained, 7: - | 


From that decision Harr ris a ajspealed,, The ia anicipal authorities 
| of Central City and Black Hawk were. oy notified ae the decision, but 
_ took no appeal therefrom. 

June 7, 1897, there were filed i in your Gnibes an affidavit of. one John 
D. Peregrine, and. certain abstracts of title and location. certificates in 
support of Harris’ protest, accompanied by an. affidavit by Harris call- . 
ing attention to her protest and rejected application. In its decision 

of October 19, 1897, your office, considering the entire record upon the | 
4 “eppeal of. Harris, found and held as follows: 7 : | 


| I find by examining the record. in mineral entry No. 362 4, that during tihe period sof : 
- publication therein, the General Tom Thumb claimants filed an adverse claim which _ 


Was subsequently withdrawn. From an abstract filed by the protestants herein it 
appears that prior to entry the Morning Star and Parole claimant deeded. to the Gen- : 

~ eral Tom Thumb claimant the ground in conflict. saeb & 

‘The entry includes this conflict which should have been excluded shies on It. 


is. established by the testimony taken .at the hearing and admitted iu the. affi davits. _ 
is of protest that a vein earrying mineral exists in the General Tom Thumb claim, 
~~ Jt is however alleged that no discovery has been made on those portions. of the 
. ~ Parole and: Morning Star claims outside. of the General Tom Thumb. Thisisan 
allegation which if. proven would be’ sufficient to require the cancellation of min-, » 


eral entry No. 3624 in its entirety. The testimony taken at the hearing held is to 


the eftect that upon the Parole and Morning Star claims, there were at date of. 7 


| thie townsite entries, known mines, which were then and have since. been profitably 
worked for their product. One witness. states that the claim was then known as 
the Yellow Jacket or Red Jacket. “The testimony of the other witness is not spe- 
‘cific. This testimony is sufficient on which to base a ‘decision. that the land covered 
by the Yellow Jacket. or. General Tom Thumb -elaim was. under the law excepted 
fir om the to wusite patents. . 

“It is not established, however, that the Parole and Morand. ‘Star. claims: were 
so’ excepted. I am accordingly of the opinion that the protestants | should have 


been allowed to intervene and submit. testimony on the issue as to- whether the . . 


claims last mentioned were at date of. the townsite entries, or at any time, known . ° 
Mines or- valid mining claims capable of. being profitably worked. The question as 
to whether the Puzzle lode was a known mine at date of the tow nsite entries will . 
have to be considered, if at all, epee the conclusion oy the proceedings relative to 
mineral entry No.3624. — : : . - 
Your decision rejecting the mrneeal application for. the Basse lode i is affirmed, aa 
mineral entry No. 3624 is held for cancellation to the extent of that portion of the. 


- ground deeded to the General Tom Thumb claimants, anc you: will, should this ©. 


| decision become final, order a hearing to determine whether veins or lodes bearing 7 
valuable mineral have heen discovered within the Par ole and ene» Star ss 
_and, if SO, when such veins were discovered. 7 as : ne 


- DECISIONS RELATING T0 THE PUBLIC LANDS. OL 


_ An appeal by. Tinsley er gs ie case 0 the Departmeut.. oe 
_ In her affidavit of protest, which, as to all material iileeadons is. 


made upon information and. belief, said. Harris alleges that she is the _ 
owner of the Puzzle lode claim; that the original discovery of the . 


Puzzle lode was made August 10, 1870; that the shaft, machinery and 
improvements of the Puzzle lode are ¥ upon the Parole lode;” that in 
- addition to the right she acquired under the original discovery of the 
| Puzzle lode, the city of Black Hawk, on January 4, 1894, conveyed all 


the surface rights and interests it had in the Puzzle claim to her, the 
said Harris, which conveyance was more than two years prior to acer- —- 


tain deed by the city of Black Hawk to Tinsley for the surface of the 


i Parole and Morning Star claims; that the pretended discovery shaft — 


of the Parole lode is not ten feet deep and has no vein; that there has | 


not been $250 worth of work done upon the Parole claim: and that 


- there bas been no discovery of a vein or lode from or within the cross | 


out entering the Morning Star and Parole claims. This protest was _ | 


without corroboration until the filing of the affidavit of said Pere- 
- grine, wherein it is stated that from personal examination affiant 


knows there is no “mining or mineralized vein” i in the discovery shafts 7 
of the Parole and Morning Star claims, “nor in the cross cut tunnel. 


upon the Morning Star lode,” nor in two other shafts on the Parole. 
 Affiant further states, however, that there is a rich vein of’ mineral, in 
the General Tom Thumb or Yellow Jacket claim, and that from such . 
vein rich ore has been taken. : | 

The Parole and Morning Star claims were ‘gestalt J annary 1, 1883, 
-. and are situated in one of the oldest and best known mining regions of 
— Colorado, partly in the SW. 4 of Sec. 7 7, 358., R.72 W., but chiefly in 
what would be, as shown by aeenicnen of the lcs. of the public 7 
survey, the SE. 4 of section 12 of township 3 south; range 73 west, if 


‘such survey ivetet extended over the land adjoining said section 70n 

_ the west. Allof section 7, in which the townsite of Black Hawk is 

_ sitnated, as well as several other sections in the same. township, were _ 
returned as mineral land in 1867. The public survey was. not then and 


has not since been extended over any portion of. what would be, if sur: 
veyed, township 3 south, range 73 west, for the reason, a8 disclosed by 
informal inquiry of your office, that the rough. and mountainous char _ 
acter of: the country, the absence of any body of agricultur al land of 
‘appreciable size, and the presence of a very large number of minin g 
- claims therein seemed to render such survey unnecessary. The records | 
of your office show that several lode mining claims-in the immediate — 
— vicinity of the ground ‘involved in this controversy were entered. in 


_ 1871 and 1873 prior to the entries of the said townsites and haye since. - 


7 < been patented; and that the Mammoth lode claim, survey: No. 287 and | - 


| the Pederson lode claim survey No. 8483, each of which embr aces ground 
within the lines of the Parole and’ Morning . Star locations, but is — 
excluded from the- said. entry No. S028, were entered in 1874 and. 1883, 


Pe Oe ee "DECISIONS ‘RELATING TO THE: PUBLIC ‘LANDS, 


= respectively and have since. heen patented. ‘They. also show that other: - oe 
| entered and patented lode claims, too numerous to'mention, are situated a 


in. close. proximity to -the Parole and Morning Star, and. that. at least 


 five-sixths of the entire said southeast vat ‘ter are e covered Py. sur veyed | og 


mining claims... 


The townsite. ‘authorities: io ‘ing, as ee stated, fides defanit ab Me 


eee the hearing, and no ‘opposing testimony being offered, but two witnesses a 


were examined in bebalf of the claimant of the Parole aud. Morning | Si 
Stary The testimony of these witnesses is to the effect that: the ground 
embraced in these claims was known to be. valuable for minerals and — 


| owas covered by mining claims which were held and profitably. worked, a 
Toe) ab and prior to the dates of the. said townsite entries. One of these — 


| ce witnesses refers especially to a claim known as the Yellow J acket. or 
Red Jacket, also referred to herein as the Gener al Tom Thumb, and as. | 


oo ” : lying: wholly within the Par ole. and Morning Star locations, fram which, na | = 
- in 1872 and again in 1878, he took ore yielding from $40 to $60 per ton, 


a The: affidavits of several ibtiessen: filed since the hearing, in support : 


of the. entry. in question, strongly corroborate the testimony: taken ‘abe 
the hearing, and also show discoveries of mineral bearing veins within 
+ the Parole and. Morning Star claims outside. the > General Tom Thumb Oe oe 
7s ela 3 ae | ee 
‘The municipal: authorities by their siletioa a acquiesce in athe dite that - 


| “the eround in question was known to be valuable for its mineral depos. ae 


o : ‘its at the dates of the townsite entries, They have : never, at any time, —_ | 


so far as appears, opposed the application. for patent thereto. Protest- — 


ant alleges, as already stated, that the city of Black Hawk has con- . 
Ss veyed. to her whatever erie rights it had in. the ground located as - 
~~ the Puzzle claim. -The- claimant of the Parole and. Morning Star has 


filed a duly certified copy of a quitclaim: deed, dated Jé anuary 6, 1896, a | 
eae to said Tinsley from the city of. Black Hawk. by its. mayor and clerk, see : 
.. to the ground covered by. the said entry 1) ying. -within tlie limits of that oe 


= % = townsite. If, as would appear. to be the. case, the. ground - embraced peat 
within the Parole and Morning Star locations was known. to be valua- 


« ble for its mineral contents at the date of the townsite entr 'y; no title - . —< 
to such ground was conveyed by the townsite patent, and as it does — 


ie not appear that the city of Black Hawk acquired title otherwise, the - 


ae alleged conveyance to Harris and the. deed to Tinsley could not pass | ie 
~ any title thereto. If such conveyance and deed, assuming that there 

was. a conveyance to Harris as alleged, areof any value whatever as 
o evidence in the case it is only to show that the city. of Black Hawk le 


: : ~- does not object to the i issue of: patent upon. the said entry, and. as tend- 2 ; 
ing, possibly, to show that.the municipal authorities: thereof, recognize | 


ae and assent to the claim that the land is. mineral and: Was, known. to be - 


cae 2 such at the time of. that townsite entry. 7 Sie te TE 
‘Upon. very careful. consideration | ‘of fie: svidenes the ee arimeat is a 


vee well convinced that. the. ground embraced in the said mineral entry ae 
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7 Was. et to: be falaanlen miner ral: land at ane date of the said town- 


ie es entries and was therefore excepted from the townsite patent. — aes 
‘Relative to the protest of Harris, it appears that although due as 


i notice of the application for patent to the Parole and Morning Star 


was given in 1887, no adverse claim was filed in behalf of the alleged. | - 


-- Puzzle location; that the Puzzle claimant not only thereby waived all. _ 


elaim to the ground in conflict, but impliedly admitted the validity of = 


-- the Parole and Morning Star locations including,. of course, the dis- | 
covery of mineral; that she is herself directly asserting the mineral 


_. character of so mindh of the land involved as is included in the conflict ~~ 


ele between the Puzzle location and the ground embraced i in mineral entry = 
— No. 3624; and that she admits, by the affidavit of her only corrobo- _ 


es rating affiant, that a valuable vein of. mineral exists in. that ground _ - 


7 | outside: of such conflict. « It is-true that affiant states that such vein et ; 
is. within the Gener al Tom Thumb claim, but that fact is. immaterial. — 


: F By the withdrawal of their ‘adverse. claim the General: Tom Thumb > a - 
_ claimants waived whatever right they had under the mining laws to 
the. grouud embraced in their location, and left the possessory right 


s : thereto in the applicant: for the Parole and Morning Star, who was © e 
thus entitled beyond question to the benefit of all: discoveries: made: ee 


. therein by himself or his grantors. . 


The entry in question having been: made prior. as july 1, 1898, it a ; 


- not necessary that-an expenditure | of $500 be shown to have ‘been made 
- upon or for the benefit of each location embraced therein, it being suf. 


i. . ficient if proof: of such expenditure i is shown upon the locations taken 


ae together (R. 8. Hale, 28 L. D., 524; and Mayflower Gold Mining Co. ee 


_. 29 L. D., 7). The allegation of the: protest. that: $250 worth of labor | a 
3 has not. peel expended upon: the Parole claim is therefore not material, a © 


_ esti appearing that $500 had been duly expended upon the Parole. and Be ag 


= “Moraitig Star claims by the applicant for patent-or his‘ grantors, ae 
In view of these facts and of the conclusion already reached as to. the ae 
_ oe character of the land involved prior to the townsite entries, and 
of the evidence of-discoveries of mineral-within the limits of the Parole 
and Morning ‘Star ‘claims, both within and-without the General Tom | 
~ Thumb claim, since the townsite entries, the Department i is constrained 


3 to hold that no sufficient reason iS shown: for the proposed: hearing . ee a 


upon the prcteey of oe and the proleet is accordingly hereby- aoe er ; 


— tnissed, 


It: appears that. as ‘consideration for. ‘die iEhdeawel of the General a 
- Tom Thamb adverse claim, 1 the’ ‘applicanty: the-said ‘Brady, promised to 
convey to the claimants of the General Tom Thumb claim’the: ground oo 

_-embraéed thereby after the allowance of the entry for the Paroleand 
- Morning Star, and ‘that in pursuance of the agreement between - the soe 
_ parties Brady executed and placed i in. escrow, prior to the entry,a deed —— mars 

_ to such: ‘ground, which was not to be-delivered until after entry.. Itis _ 

—. too well‘settled to: need any citation of: authority that such: deed'until = 
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| See pursuant to the agreement, or with’ a ane of. the ene oO : : 


thereof, passed no title. The-deed was not delivered or recorded until) = 


in January 1390, Until that time then the right to the ground covered. oa 


| - thereby was in ‘Brady, and such ground was, properly. embraced: in. the | ; 


entry, and it was error on the Bee of ee ottice to hold the: entr yt fr. 
- cancellation to that extent. : 


~The decision of your ofiee is modified in accor ordanee with the views 7 
expressed and action taken herein. i: 
It.is not deemed. necessary. to pass upon any other pon aoe Saived: 3 


~ the. appeal, Lor upon the motion by the resident attorney of Tinsley to° 7 


strike from the files a cer tain a and exhibits filed ey ue 1899, by a 


| - counsel HOE Harris. 


BRANDON 0. ‘PoriEr. 


Motion for review of iP aoseieiiak decision of June 6, 1999, 298 L D, — : 
486, denied Pi Acting Secretary Hyatt ees 12 , 1899, . 


RAILROAD GRANT—PATENTEE-SUCCESSOR IN INTEREST. 
| _ Unrow Pacrrie LAND Company. | 


: Directions given that hiéreaftar patents shall i issue to ine Cnion Pauitio Land Gone . 


— pany, as the successor in interest of the Kansas’ Pacific Railway Company, for 
any lands which the latter company ‘is entitled to under congressional ee tO 2.5 2 


aid in the construction oF the Kansas Pacific Railway. 


7 Acting Seer etary Ryan to the Commissioner of the 6 Gener al Land fee, 2 
W, Vv. D.) a August 14, 1899. - 7 eRe (Ve By) 


On J uly Ti, 1899, two petitions of the Union Pacific Land Company 


were filed, with exhibits, in this Department, requesting that directions 


a be: given Ae the issuance of patents to said Land Company for the: 


| lands included ‘in the land. grat to the Kansas Pacific. Railway Com- 


pee pany. One of said petitions embraces the lands included in said er: ant : 


east of the three hundréd and ninety- fourth mile post, and the other, — a 


the lands included in said aa west of the thr ee. » hundred and ninety. 2 


: i “fourth mile post. 


- The exhibits accompanying Te cue include a ‘duly centified _ 


copy of the foreclosure proceedings in certain. causes, instituted by o; 

: : -. lien, creditors, pending in. the United States cirenit court for the dis: 
trict of Kansas, to which causes the United States of. America were Pa, tx ©, 

parties. Decrees were entered directing the. selling of all the lands = 


~ theretofore granted by Congress to the Leavenworth, Pawnee Western os 
ate Railroad Company, or the Union Pacific. Railway Company, eastern 
ma division, or the Kansas Pacific Railway Company, not theretofore sold 


or r conveyed by either. of said. ‘companies, or by: the Union Pacific Rail- - a 
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| “way Company, “successor by consolidation with the Kansas Pacific - 
: Railway C Jompany: 2 
In pursuance of these decrees all of said ranas diesaiibied! therein. were, 


after due notice, sold to the Union Pacific Land Company, a duly incor- - . 
porated company under the laws of the State of Utah, to which com- 


pany, with the approval of the respective courts, deeds were executed 

by a special master authorized thereunto, conveying title to all of said — 
lands. <A copy of the articles of incorporation of said Land Company 7 
also. accompanies said exhibits, from which it appears that said com- 
pany is competent to purchase and hold said pr operty. . 


In view of the foregoing, you will hereafter issue patents to Bild, a 


Union Pacific Land Company, the successor in interest of said comnpa- 
nies, as heretofore recited, for any lands which the former companies 
are entitled to under con gressional grants made to aid in the construc-. ~ 


_ tion of what is known as the Kansas Pacific Railway. | tee 
Herewith are sent to you said petitions and papers accompanying _ 


the same, to be placed in the tiles of your office, You will notify resi- | | 
dent counsel of petitioners of the Cecision herein reached. | 


ALASKAN LANDS-WATER FRONT— ACT OF MAY 14, 1898. 
INSTRUCTIONS. 


In determining the extent of the water front of claims under sections 1 and 10, act 
of May 14, 1898, abutting on navigable waters, the measurement should be made 
along the meanders of the bank or shore. 


| Acting g Secretary Ri yan to the Cominissioner of the General Land Office, 
(W. V. D.) |. August 15,1899... (F W. C.) 


In your office letter of April 24, 1899, is submitted for the considera- 
tion of this Department the question as to whether, in the survey of 
claims in the district of Alaska, abutting on navigable water, provision 
_ for the entry of which is contained in sections one and ten of the act 
of May 14, 1898 (30 Stat., 409), the extent of the claim along the shore | 
is to be irieastred along the meanders thereof. | | 
~ Section. one of the act, in extending the homestead laws. to the dis. | 
trict of Alaska, pre ne. “that no entry shall be allowed extending | 


_. more than eighty rods along the shore of any navigable water,” and - 


section ten, in providing for the acquisition of lands occupied for the 
“purposes: of. trade, manufacture or other productive industry, declares: 


That 10 entry shall ‘be: allowed under this act on lands abutting on nav rigable 


water of more than eighty rods: Provided fur ther, That there shall be reserved by -—— 


_ the United States a space of eighty rods in width between tracts sold. or entered — 
‘under the provisions of this act on lands abutting on any ‘navigable stream, inlet; 
gulf, bay, or seashore, and that the Secretar y of. the Interior may grant the use of 
such reserved lands abutting on the water front to any citizen or association of 
eiinzens) or to any corporation incorporated. under the Tae of the United States Ors 
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= under the laws > any. State or. Territory, for landings, and whatved, with the: pro- a , 
_ vision that the public shall have access toand proper use of such wharves, and land-: 


ings, at reasonable rates of toll to. be. prescribed by said Secretary, and a roadway | 


sixty feet in. width, parallel to. the shore Jine as near. as may be practicable, shall be 


: reserved for use. of the public as. a highway ...°.°. Pr ovided fur ther, That-all claims = 


ca substantially square in form.and Jawfally - initiated, prior to. J anuary twenty-first, 


eighteen hundred and ninety- eight, by survey or otherwise, under sections twelve 


- and thirteen of the act approved March third, eighteen | hundred. and. ninety-one — | 
— (Twenty- -sixth Statutes at Large, chapter five haadred and. sixty- one), may be per-— 
fected and patented upon compliance with the provisions of said act, but subject to 
_. the requirements and provisions of this act, except as to.area, but in nocase shall. 
| such entry extend along the water front. for more than one hundred and sixty rods. i : a 


The several expressions, viz: “along: the shore. of any navigable 
— water,” “abutting on nayigable water,” “abutting on any navigable oe 
ee Breen inlet, gulf, bay or seashore,” and: “along: the water front,” are | 


manifestly intended to mean one and the same thing, and to describe 
one of the boundaries of. claims which abut on navigable. water. 

The rule is well established that where the bank of a stream or shore 
line is made a boundary for a specified distance, the measurement is 
to be with the meanders of the bank or shore and not in a direct line, 
and: this rule. controls in. ascertaining: the extent of the water front of © 
all claims under sections one and ten of this. act. abutting upon. navi- 
gable water. The limitations contained in the statute. apply to. nav- 
igable water only, and where in measuring: the shore line a non- 
navigable stream, inlet, gulf or. bay is’ encountered the sinuosities of 
such non-navigable water. will not. be reckoned in ascertaining. the 
extent of the water front. bat | ag 


- HOMESTEAD CONTEST-SINGLE WOMAN —DIV ORCE. 


_ CLINE vw ‘Urpan. 


The rere 1 faith of an Gites ori in securing | a decree: of. dijotes. ag. jateoting hor | 
. qualifications under the homestead law, 1 is not a matter for r investigation: through . 
a contest under the act of May 14, 1880. — : 7 


v2 Acting iy Secretary kyan to the Commissioner of the Gout al Lana Office, e* 
| ae Vv. D.) ie ger August 2; 1899. a? (d. R. W.) | 


ae "September 19, 1893, “Amy: Urban made hoinestead ont 155, for the ad 
SW. 4 of See. 10, T. 29 N., RB. 6 W., Enid Jand district, Oklohoma. |. 
aly 5, 1898, Honky Cline applied to contest said oe his affidavit one 


i. oo alleging, as amended J uly 18, 1898: 


He has: been’ informed. and believes suid nee Was Aad fe fraud against ae : 


oe United States; s said Amy Urban was not at time of making said entry a qualified | 


. entryman in that she was at said date of entry living with Joseph Urban as his wife. i. 


_-and has continued to live with him as his wife to the present time. prior to said: | 


~ entry ber husband had exhausted his homestead right. Amy: and. Joseph Urban. 
pretended to obtain a divorce before a probate court in Oklahoma county; Oklahoma 


Territory, prior to said entry, but said pretended divorce proceedings were fraudus Ps 


oa : lent and collnsive between said Anaand Joseph Urban; the sole obje ect and putpose: es | 
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of ald divorce proceeding was 36 permit said Amy, Urban to enter land in 1 the © se 


Cherokee Outlet because said Joseph Urban had exhausted his. rights under the 
homestead law, and said Amy.and Joseph Urban have repudiated said divorce pro- 


Pe - ceedings by acts and statements and have resumed the marriage relation since said | 
proceeding was had and prior to date of said entry; at date of said entry said Amy | 
_ Urban was neither bona fide au none person, head of a family, widow, or ‘desetted - ey 


wife. 


_ sonally, July 18, 1898, at which time her attorney f filed motion to dismiss, | 
; because— a : _ 


I. The: question iced by affiday it in this case has been res ‘adjudionta. PE es 
oe ‘The register and receiver, nor other officer or tribunal of the Interior Depart- 7 
ment has jurisdiction to determine as to the legality or illegality oF a decree he a - 


= court of record. 


The register and: receiver éeustuned ‘ie notion: and plaintiff appealed : 
to your office, which, by decision of May 23, 1899, sustained the local 
officers and dismissed the contest, and plaintif farther appenlo’ to, the 
Department. = 

It appears ori your decision that. Thomas J. Offield filed content 
against this same entry on April 24, 1894, on the ground of the. fraudu- 
lent and collusive character of the divorce proceeding between Amy 
and Joseph Urban,. which case was tried. upon its merits, the local . 
officers finding in favor of Offield. Mrs, Urban appealed to your office, 
_ which, September 8, 1896, reversed the action below. The contest Was 

dismissed March 6, 1897, vn the entry left intact.. ae | 

~ The only question raised ‘by the appeal is whether your office erred 
in refusing. to order a hearing upon. this affidavit of coutest. It-is 


believed that it did not. The charges contained therein are so. indefi-. 


nite in character that it is difficult to determine exactly the nature of 
the cause of action; but it is gathered therefrom that it is meant to be 


Hearing v was ak for August 23, 1998, and Hotes was ee per: _ = 


charged that Amy Urbar is in fact a married woman, because a cer- - 


.. tain divorce obtained by her prior to making said entry was ‘procured 
'. through collusion and fraud between herself and her former husband, . 


There is no allegation that the decree of divorcee has been annulled» ‘a 
or that for any reason save collusion of the parties it was irregular or | 


og voidable. It must be assumed that if such a decree was rendered it — 


| “was regular in form, pronounced by a court of competent jurisdiction, 


with full jurisdiction of the parties. — The. intent of the parties in-the. 


‘procurement of such divorce is not a matter for investigation: by the . - 
; ~ Department under contest proceedings initiated under the act of May) 
14, 1880. ° Itis true. that in the case of Leonard. », Goodwin (14 i Ss Be 
~ 570) the Department. did consider the good faith. of certain divorce - - 


- -proceedings: in determining adverse rights said to have been secured. .s 


. prior to the decree of divorce; but without discussing the soundness 
_ of that decision, it is enough to say that this cage presents” no y such a 
question as ‘was involved in the case. referred to. Mee ee 
The decision is affirmed. . | te ee Ss ee 
i 2967—VOL. 0 alee 
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> 58 z RAILROAD GRANT-SECTION 1, ACT OF APRIL 21, 1876. | 


CENTRAL PACIFIC R. -R; Co. WY Dorr ET AL. 


pegs "Under the stat iste by tlie acts of July 1; 1862, ‘and July 2 2, , 1864, the: title of the 
company to the designated sections vests immediately upon the definite location. 
of the road, irrespective of any order of withdrawal by the Land Department, - 

or notice of. such order, and thereafter such lands are beyond control or dispo- _ 


sition by Congress, in. the absence of a breach of condition subsequent; the. 7 


} | confirmatory provisions of section 1, act of April Oh Ba ‘1876, are therefore: ‘not. 
applicable,. where, prior to the ‘passage. of the. act, title has passed by. definite we 


location, and been earned by the construction of the road. 


a 7 ay Seer etara ye Ry yar to. the Commissioner | of the General Land Office, a ° 
ee (W. Vv. D.) 2 August 15, 1899. o wre (BL W. G,) 


~ Appeal has. been filed on 1 behalf of. the ait al Pacific Railroad Com- —_ 


pany from your office decision of April 23, 1898, in which it was held 
‘that certain entries, made by Genettie B. Dott et al. , covering lands in. 
the Blackfoot land district, Idaho, were confirmed by. section one of | 
the act of April 21, 1876 (19 Stat., 35). : 
There seems to be no dispute about the facts. : All the ind involved 
are portions of odd numbered sections and within the limits of the 
grant made by the acts of J uly I, 1862 (oes Stat. , 489), and J uly 2, 1864. ° 
(13 Stat., 356), to aid in the construction of the Central Pacific railroad. 


The. ine: of the road was definitely located by. the filing: and. accept- 


ance of the: map thereof October 20, 1868.. The lands in question were 


then free from claims of every” chatacter. ‘The. entries in question 


were allowed. between. J uly 30, 1890, and April 28, 1894, long subse- | 


~ quent to both the definite location and. the construction of the road, 


~ their allowance being due to the fact: that upon the diagram first trans: - 


mitted by your office to the Boise City land office, showing the limits 


of the grant. within that district, the northern limit of the grant was © 
incorrectly described, and the mistake: was not corrected until, by your 
office letter of February 4 4, 1896, a correct: y Tecra was forwarded to. 
the local office. : 

- The decision under review holds. that those entries were allowed. 
prior to the receipt. at the local office on ‘February 10, 1896, of. the cor-— | 
rected diagram, and that they. are therefore. confirmed by section one S 

ne of the act of April 21, 1876, supra. a 


‘ By section. three of the act of Juty 1 1862, ‘the rant of lands is is, A 
made in these words: | ‘a 


Suc. ‘3B. And be it fue ther entintad That there be; ‘andi is Choy. ranted i the said : ee 


| ¢ company, for the purpose of aiding in the construction of said raiiroad ard. tele. — —_ 
‘graph line, and to secure the safe and speedy transportation of the mails, troops, | 


- munitions of war, and public stores thereon, every: alternate section of public land, - es 


= 7 designated by odd numbers, to the-amount of five alternate sections per. mile on oo 7 
each side of said railroad, on the line thereof, and within the. limits of ten miles on ; 
gach: side of said. road, not sold, reserved, or otherwise disposed of: by the United a 


States, and to which a pre-emption or homestead claim: may not have © attached, at oe 


oi ee 2 the time me line of said road 4 is = detatiely fixed, 
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By section. four of the act of July 2 1864, the ai was incr eased 


- from five alternate sections per mile on cach side, and within ten miles, — 


of the line of railroad, to ten alternate sections per mile on each Bide 7 
_ within the limits of twenty niles, 
In determining when, under a similar grant, the hie of road became oe 


definitely fixed and when the right of the railroad company to the _ 


alternate sections granted became vested, the supreme court said, in 
Van Wyck v. Knevals (106 U. 8., 360, 366): 
‘The inquiry then arises, When is the route of the road to be considered as ‘ defi- 


“nitely fixed” so that the grant attaches to the adjoining sections ! 2? The complainant 
in the court below, who derives his title from the company, contends that the route 


_ is definitely fixed, within the meaning of the act of Congress, when the company eee 


files with the Secretary of the Interior a map of. its lines, approved by ite directors, 
designating the route of the proposed road, On the other hand, thé defendant,— — 
the appellant here,—who acquired: his interest by a subsequent sntey of the lands 
and a patent therefor, contends that the toute cannot be deemed. definitely fixed, so 
that the grant attaches to any particular sections and cuts. off the right of entry 
thereof until the lands are withdrawn from market by order of the Secretary of the 
Interior, and notice of the order of withdrawal is communicated to the local land- . 
officers in the districts in which the lands are situated. 

We are of opinion that the position of the complainant is the correct one. The 
ronte must be considered as “ definitely fixed” when: it has ceased to be the subject 
of change at the volition of the company. Until the map is filed with the Secretary 
of the Interior the company is at liberty to adopt such a route as it may deem best, 
after an examination of the ground has disclosed the feasibility and advantages of 
different lines. But when a route is adopted by the conipany and a map designating 
it is filed with the Secretary of the Interior and accepted by that officer, the route is 
established; it is, in the language of the act, ‘definitely fixed,’ and cannot be the 
subject of diave cane so as to affect the grant, except upou legislative consent. 
No further action is. required of the company to establish the route, It then be- 
comes the duty of the Secretary to withdraw the lands granted from market. But 
if he should neglect this duty, the neglect. would not impair the ri ights of the com-. 
pany, however prej udicial it might prove to others. Its rights are not: made . 
‘dependent upon the. issue of the Secretary’s order, or upon notice of the . with- 
. drawal being given to the local land-officers. Congress, which possesses the abso- 

_ Inte power of alienation of the public lands, has prescribed the period at which. 
other parties than the grantee named shall have the privilege of acquiring a right to 
- portions of the lands specified, and neither the Secretary nor any other officer of the - 
Land Department can extend the period by requiring somethiug to be done subse- 


quently, and until done, continuing the right of parties to settle on the lands. as — = 
previously. Otherwise, it would be in their power, by vexatious or dilatory pro- | 
. ceedings, to defeat the act of Congress, or at. least seriously impair its benefit. 


Parties learning of the route established—and they would not fail to know it— . 


might, between the filing of the map and the notice to the local land-officers, take ; 


up the most valuable portions of the lands. Nearness to the proposed. road would. 

add to the value of the sections and. lead to a general settlement upon them. ge PRP ee 

: In Kansas Pacific Railway Co. v. Dunmeyer (113 U. S., 629, 634 , 640), apt 
- this ruling was applied to a grant. made by the said acts of J aly 1, 1862 2 

- and J uly 2, 1864, the court saying: — | 


We are of opinion, that under this grant, as under many other ene containing . 
the same words, or words to: the same purport, the act which fixes the time of _ 
definite location is the act of filing the map or plat of this line in ure office of the © 
Commence of the Genera] Land Office. — | 
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- The necessity of having: cortainty in the act fixing this oe is. ‘Opens. ‘Up ti Me re 
- that time the right of the company to no definite section, or part. of section, is fixed. _ 
Until then many rights to the land along which the road finally runs may attach, 


| which will be paramount. to that of the company building the road. After this no _ 


such rights can attach, because the right of the company becomes by that act vested, 


| Iti is iniportant, ‘therefore, that this act fixing these rights shall be one which i is open : i 


to inspection, At the same time it is an act to be done by the company. The com- ‘ 


a pany makes its own preliminary and final: surveys by its own officers. It. selects for 


Fe itself the precise line on which the road is to be built, aud it is by law bound to - : 


report its action by filing its map with the Commissioner, or rather, in his office. - : 


. The line is then fixed. The company. cannot alter it so as to affect. the rights ofany 


a other party. Of conrse, as soon as possible, the Commissioner ought to ‘send copies 
of this. map to the registers aud receivers through whose territory the line runs. - 


‘But he may delay this, or neglect it for.a long: time, and. parties may assert claims — 


to some of these lands, originating after the company has done its duty—all it can 


do—by placing i in.an appropriate place, and among the public records, where the. — 


_ statute says it must place it, this map of definite location, by which the time of the 
-vestiture of their rights is to be determined. We concede, ‘then, that the filing of 
the map in the office of the Commissioner is the act by which “the line of the road 
is definitely fixed” under the statute. wen Wyek v. Knev als, 106 a &., 360. 


The Jand granted by. Congress was: on its very Poliaacber ar ‘gurréundings 
uncertain in many respects, until the thing was done which should remove that 
uncertainty, and give precision to the grant. ‘Wherever the road might go, the 
erant was limited originally to five sections, and, by the amendment of 1864, to ten 
sections on each side of it within the limit of twenty iniles, - These were to ie ‘odd- 
nunibered sections, so that the even- -numbered sections did not. pass: by the grant. 
And these odd-numbered. sections. were to. be those * not sold, reserved, or otherwise 
- disposed of by the United States, and to which a pre- eiption or homestead right 
had not attached at the time the line of said road ig. definitely fixed.” When the 
 jine was fixed, which we have already said was by the act ot ‘filing this map. of 
- définite- location i in the General Land Office, then the criterion was established: by 
which the lands to which the road had.a right were to be determined. ‘Topograph- 
_ ically this: determined wlich were the ten odd sections on each side of that line . 
where. the — surveys had then been made.’ Where they had not been made, this 
determination was only. postponed until the survey. should have been made. “This | 
‘filing of the map of definite location: furnished also the means of. determining what ~ 


lands had previously to that mothen been sold, reserved, or otherwise disposed of — 


by the United. States, and to which a pre-emption or homestead claim had. attached; 
for, by examining the plats of this land in the office of the. register and receiver, or — 


. in the General Land Office, it could readily have been seen if any of the odd sections - 


a within | ten miles of the line had been sold, or disposed of, or reserved, oT a homestead - 
“or pre- emption claim had attached to any of them, ; ; | | 


The lands i in controversy being entirely free at, the time of the defi. = 


nite location of the line of road, October 20, 1868, it is clear under 


‘these decisions that the right of the railroad company then attached 


and became vested. The lands then ceased to be publie lands and the er 


ae public land laws were no longer applicable to them. 


In the recent decision of this Department: in the. case of Wiliam BR. ce 


: Inman 7. ‘Northern. Pacific. Railroad: Co, (28 L. ‘ore 95), in: construing: ie - 


the confirmatory act invoked by your office decision, it was said: 


3 “Where pefore the act or ‘April 21, 1876, the legal title to Jands had thus passed to. we a 
oe a railroad company beyond the power of revocation by Congress, excepting for non- 
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- anes of sian. eniisoqient: ae lands. are not suljet to aisnusitien ow 
- under that actin the absence of a forfeiture for breach of a condition subsequent... 
| A construction must be given to the act which does not impute to Congress an intent | 
to divest legal titles which’ had theretofore vested and respectin g which no breach a 

of a condition subsequent was asserted, Examining its provisions in the light of 
—. this rule it is clear that the word “ withdrawal” there: employed refers to with- 


_. drawals of lands remaining subject to control and disposition by Congress and not - 


to prior withdrawals made iponmemiper eugene with the e vestiny of titles in gs gr nnee oo 


as: company. 


- Applying ‘ghis: ruling to the ante in ie case alle iteration a = | 
7 is seen that the title. to these lands passed to the. railroad company. 
~ October -20, 1868, upon the definite location of the line of road, and - 


7 Was not thereatior’ subject to control or disposition by Congress, except : | 


in the event of. a breach of a condition subsequent, which did not occur. : | 
The railroad was constructed, and the portion opposite these lands was. 


| accepted by the President, under the terms of the grant, in 1869. ‘Thus 


long before the act of April: 21, 1876, the title to the lands in con- ae 


a troversy had passed to and been fully. earned by the railroad company. | 
' These entries are therefore not within the operation of that act and 


Gan not take precedence over the railroad grant. Your office decision. Cok 
Is accordingly reversed! and. the papers in the case are herewith ae ba 


turned. | : 
_ In view of the harashipe of. these snremens ae from ifcaeak: - 


Vance: ‘on the part of your office, it is suggested that the attention of = 


the railroad. company be invited thereto and that it be requested. to 


relinquish its claim to these lands under the provisions. of the act of 


“ June 22, 1874 (18 Stat., 194), to the end that the entrymen may be | 


secured in their possession of the lands i in question, and the company _ 


be entitled to select one lands: in lieu thereof, as provided. for in said - 


7 act, 


_UNtoN Paomric Ry. Co. v GRANT. 


Motion oe review of departmental aes of J anuary 13, 1899, 28 
Le ne 18, denied by ae pecreiaty, on ae li, 1899. 
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_ CLASSIFICATION OF LANDS—ACT OF FEBRUARY 26, 1895. 
Lame. EL AL. Oy ‘NorrHern Paciic R R Co. 


7 To > justify a hearing as to. the character of land: classified under the act of Felitaary bk a 
26, 1895, where the protest is not filed until after the prescribed time, and after — 


the approval of the classification by the Secretary of the Interior, such a show- ne 


~ ing of fraud in the classification. must be made aS would condemn and avoid it, A 
if. sustained by proof produced at the hearing. : | 
A protest sO filed, justifies. a hearing as to the alleged anineral charanter of land, 
reported. as agricultural, where it is shown thereby that the report of the com-~ 
- mission, ou which the Secretary of the Interior approved the sbaecamnaas was: 
false, and a clear misrepresentation of the character of the land. 


Acting Secretar) ry Ry yan to the Commissioner of. the. Gener al Land Office, 
CW Y. D.).. oO  Atagust 17,1899, (L. LB.) 


The commissioners appolted! under: the. act of Feuriary 26, 1895 . 


. (8 Stat., 684), to classify, as mineral or non-mineral, the lands, in cer- 


- a tain land districts, within the primary and indemnity. limits of the | 7 


grant to the Northern Pacific Railroad Company, in a report made ~ 


_ September - 1, 1895, returned as non- “mineral all of Sec: 3, in T. 2.N,, R. os 


2g E., Bocemane Montana, land district; Notice of fie classification 


was duly published as required by the act and no protest against the 


-. game being filed and no objection thereto otherwise appearing, itwas 
approved by the Secretary of the Interior January 13, 1896. ee 
. January 12, 1897, E. M. Lamb and others filed in the Bozeman land a = 
‘office their protest against the classification of lots 4, 5 and Gin said 


- section. The protest not being filed within sixty days after the first 


- publication of notice of the classification, as required by the act, the _ 
or. - local officers forwarded the same to your office without action ‘thereon | 


ee time. = 
The N orthern Pacific Railroad. Compan y nas appealed to this ; Depart- ae 


Mareh 20, 1897 , your. office held that the protestants were entitled to. - a oe 
a hearing on their PrOLest nofwithatanding the same was ‘hot: filed a 


= ment, ald urges that.as 10 protest. was filed during the time prescribed, 


the: classification became final upun its approval by the Secretary of | 
the Interior, and ‘your office was none arorty to consider. the pro- | 
test or order a heari ing thereon, : 

Said lands are part of. an oda iyuiibered” section athiin the: primary 
limits of the grant, to the railroad company but 2 has not desued 
therefor. | : 7 

The protest, hie. is t cortiborstad: ae thats upon the ne in 


‘ controversy, at the date of its clasatieation: as non-mineral, there was ae 
‘a placer mine, notice of the location of | which had previously been duly 


2 recorded in the office of the connty clerk and recorder of Jefferson - 
_ county, Montana; that all the requirements. of the. law liad. been faith- 2 


-fally fulfilled and the required work doue; that. the work consisted of =< 


| six shafts sunk y bed- rock, two fifteen feet ID | depth, « one sightoen feet 


on all 
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An depth with : a drift of eight fect on ped- rock, one nee feet in 
: depth, one twenty-five feet in. depth, well timbered: and about. twenty- 
four feet of drift on bed rock, also well timbered; ‘that in addition to 


these shafts and drifts there were two open cuts run in from the east 


- side about twenty-four feet, and several pits worked. off along the claim 
- next the river; that gold had been taken in paying quantities from this | 


nine, some of which can be produced in evidence; that. the protestants 
being distant from a central location did not take the papers and were 
ignorant of the action of the commission and its effect and only learned 


of their action aiter the time for protest. had expired; and that one . 
_ of said commissioners had personal knowledge of the mineral character 


in ‘support 7 the ail 


4 i. M. LAMB, Esq., 


of this land, he having, ptior to his ApROUneUy on the commission, | 
attempted to bond and lease said mine. a 
The following letter from the chairman of me commission was filed — 


DuraRTMeyr OF THE INTERIOR, ; 
MINERAL LAND. CoMMISSION, 
_ Bozeman, Montana, Februar ry a, 1897, 


_ Radersburg, Mon. ; a 
DEAR Sir: In regard to your letter about the placer claims? on section 3 of Tp. 


9g N., 8.2 E.,I am only able to give you the information that the N. P.R. B.. has not. | 


yet secured’ a patent. aor it, ase hey secured a patent on all the rest of the er 


section. 


I understand that someone has cone a Seetast 6 Washington ezaliel fie obtain- =o 


ae ing a patent and therefore am unable to say just who has a title to the land. . 
. The R. RB. .will sell it to you at the government price of $2. 50 an acre, Ify ou aeaixe . 
to buy it write to F. J. Davies, N, P. land agent. at Bozeman. — 


Of course if the Secr etary of the Interior, reyerses the decision of this board on’. 


a account of the protest now filed, the land w ill be open for occupation and explora- i 
tion under the mining laws. 


avoid heavy surveyor’s fees and other government charges,. in addition re the a ae: 


If you want to buy the land I would advise you to es of the R. R., as you will. 


of the land. I believe the R.R. will guarantee title. - . 
Am very, sorry that the board should put you to aly sibamasdmened in ie nipnted Fa 


_. but no one ever informed us that that country was poutine except non- -mineral 
until Mr. Osborn saw us last fall. 


Very respectfully, . ANDREW QO. Chea, Chairman. 


The decision of your office says: “There is no charge of fraud and: 


the protestants admit that no protest was filed within the time allowed 


under the rules.” The time, however, for fling ee is not fixed by 


any rule, but by the act of Congress. 


Section six of the act provides: 


-That.as to the lands against the classification whereof no protest has been filed as . 
hereinbefore provided, the classification, when approved by the Secretary of the . 
Interior, shall be considered final except. in case of fraud, and all plats and records’ 
of the local and genéral land offices shall be made to sontorn to such classification. — 
All-lands so classified as above without protest, and the classification whereof is. . 
disapproved by the Secretary of the Interior, and all lands whereof the classification © 


: has been invalidated for fraud, shall be subject to hearing and determination in such 


manner a8 eee Secretary OF one Tnterior may Be escribe. 
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- From this two things are apparent: 


Ist. The Secretary of the Interior may disapprove # the classification * ; in 


by the commission even where no pr otest is filed. cee bse 
2nd. In the absence of a protest timely filed, the Secretary’ s approval : 


<7 of the classification makes it final except in case of fraud. 


- Here no protest was filed until after the expiration of the prescribed. | 

time and after the classifieation was approved by the Secretary of the — 

Interior. To justify the order for. a hearing, therefore, the protest. must : 
make such a showing of fraud in the classification as would condemn 

and avoid it if sustained by proof produced | at: the heaving. 
_In section three of the act it is directed that— = 


. Where mining locations have heretofore been made or patents iaenad for mining 
ground in any section of land, this shall be taken as prima facie evidence that the 
forty acre subdivision within which ib is. located i is mineral land. | 


Under. the showing. made in the. protest the land in voutroversy 


- : teule have been taken as prima facie mineral and. should. have been. f | 
go classified by the commission, unless upon: per sonal inspection ¢ or by. inte | 


: satisfactory evidence this presumption was overcome, 
The instructions issued by this Department April 13, 1895. (20 L. D. 


os 350), for the direction of the commissioners in the per formance of their - _ 


7 duties directs, among other things, that— 


Dd. The examination in the field shall be as to each forty acre sai bdivision, aa you 


7 will note carefully as evidence any testimony offered or facts obser ved. Telative to 


each particular tract or tracts adjacent thereto, - 


- @, That all said land’ shall be classified as mineral which by reason of eae a 
oe, mineral deposits are open to explor ation, occupation and purchase under the provi- 
gions ,of. the United States mining laws, and ‘the commissioners in making the | - oe 
es classification hereinafter provided for shall take into consideration the mineral ¢ tee 

-. discovered or developed. on or adjacent to: said land. | 


d. Whenever. you are in doubt as. to the proper ‘laseification nae any eounticiliac A 


ie tracts of land you may avail yourselves | of such evidence as. may be accessible to you ie 


or summon and take: ‘the testimony of such witnesses as you may deem Decessary. ta 


The report: made by thie commissioners in which the land in contro- ; - 


versy is. embraced shows that no evidence was taken. by. them in 
relation to-its character, and contains the statement that “The lands” 
were personally examined by the board and no "traces of mineral 
formation were found.” _ By | : , 
Does the showing fade. in ‘the: protest, ‘sousidere’ in the light of 
the. report of the commission, constitute a “ case of fraud. ” within the 
meaning of the statute? In Bigelow on Fraud (Vol. 1 8) it.is- said: 


The term legal = fraud, as, used since the beginning: of the present century, is an ~ 
| anomaly. . Lord Kenyon appears to have been, the author-of it in the sense in. which 


ae itis commonly used. That sense may be best shown by his own words in the case | 
ae, just cited. ‘‘The defendant, he says, ‘“¢ affirmed that to be true, within. his own: 


-Enowledge, which he did not know to be true. This is fraudulent; not perhaps in 


_. the sense which affixes the stain of moral turpitude on. the mind of the party, but 
falling within the notion of legal fraud. ‘The fraud consists, not in the 
defendant’s saying that he believed the minttor: e be true . 7 » but in asserting = 


| positively his knowledge of what he did not know.” 
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2. enn more | recent times judges generally have agreed to call such @ case fraud, 3 
witout any. disturbing adjective, and rightfully; though Lord Kenyon’s associates, — 


to whom the whole subject was still new, were not even willing to give it the name 


of legal fraud. But the truth is, as. Lord Kenyon virtually said, and as others have 


pointed ont, such a case is ‘falsehood told scienter ; for the person who makes such a 


statement declares. by plain implication that he is possessed of knowledge of facts 7 


. sufficient to justify. it; and that, by the very terms of the case, he knows to be false. gee 
‘This for many years hea been hela enough. a os | 


-_ -Clothed by the statute with full sathonity: subject to: ied i . 
the Secretary of the Interior, to determine the character of these lands, — 


and enjoined by departmental instructions to the ‘greatest care and — 
. diligence in their examination, this commission reported. that “The » | 


_ lands were personally examined by the board and.no traces of mineral — 
_ formation were found. is Relyin g upon this Poee the eSecretary ot a 


this. classification. 


If the allegations of the protestants ; are true, hig. paper! was 3 false: = 


- Tt was not a. mistake in jud gment, which would be waived by failure to. 7 
make a timely protest, but it was a clear misrepresentation. of the ee 


character of the land. If they did not make: such personal examina-_ - 
tion their report is equally fraudulent, inasmuch as it asserted that 


_- they did so examine them; it was an assettion of ‘positive knowledge 
of what they did not know, ” and comes within Lord Kenyon’s defini- 
tion , Supra, of a + legal frond: ” and is what in more recent times judges spt 
's and commaniators’ have classified as a case of fraud without any “dis- 
re turbing adjective.” No reason is perceived for giving. to the words © 


ee j ‘ase of fraud” used in the statute a different or more 2 restricted P ; . 


meaning than is ordinarily. given to them. 


As the classification of the commissioners was approved: - fie See: ro 


- retary of the Interior, the proper action by your office would have. bes 


7 been to forward the protest for the action of this Department, but as _ 


it. is here, this irregularity will be waived, and the order for'a hearing © 


~ sustained. The question to be determined at the hearing will be whether ae 
the land was known at: the time of the classification to be mineral in ° ae 
= character, ,as alleged, and if.so whether the classification to the contrary, nat at 


. ; was eau ay ey on the part of the commission, as alleged, 
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Pa ALASKAN LANDS-RIGHT. OF WAY-STATION | GROUNDS. mae 
‘Pactric AND. Arctic RamLway AND NAVIGATION Co, - 


The iit + seition Qo" grounds ander the act of May 14, 1898, is li mited to one station . 
| for each ten miles of road, not to exceed i in amount twenty acres for each: station, - 
with the exception to this limitation that the. grant may,. at such stations as are 
| : also junctions or terminals, include forty acres additional, a necessary for legit- 

imate terminal or junction purposes. | 7 : 
Lands selected for terminal purposes should be en in one Boaupadt aigs ate a 
sufficient quan tity i in such form can be found for the necessary uses of the rail- 
road at or near its terminus; ‘but the selection of separate tracts ay be per- 
mitted, where the necessity ther efor 1 is mace to appear. 


| Acting g. Seer etary y R yan to the Commissioner of the General Dang Office, 
e; (W. Veet es | August 18, 1899, ae meus Ww. C.). 


With your office etter of J uly 18, 1899, were. ‘transmitted four sepa- = 


rates maps showing Jands | selected for terminal and depot: grounds; 


. oe said maps being filled by the. Pacific and Arctic. Railway aud Naviga- ee Sop 
tion Company for approval under the provisions of the act of Congress. Sg 


ay approved May 14,.1898 (30 Stat., 409). “Maps numbered one and. two, : — 


embracing 17.372 acres and 5.836 acres, respectively, are claimed. for 7 
a terminal purposes, as is also map No. 4, containing 8.39 acres. et ae Fae 


_ Referring: to these plats your office letter states as follows: 7 


Pe am of the: opinion that. the. company is entitled to. but tivo tracts. foi sation: srr eee 


Ls grounds for this section of 19.607 miles of its road. The plats are accordingly sub-. 


mitted with the recommendation that the company be allowed to elect from these 
_ plats the two which it. prefers to have approved, or it may be allowed to withdraw - 


“0 the plats and submit, instead, two ee at the same or ' other locations. covering es | 


larger areas. 


Attention i is s called ba the fact that the fracts selected for station. oe are oe st 


or more niles: from. the terminus of the road; but as ‘there may ‘not be suitable pub- : 


ie lie land nearer. to. the end, I do not consider’ that objection should be made on this | 


account, It is to be further noted: that the company. shows, on the map of: its line.) 


..- of route in the third mile, | a tract of 11.69 acres, for which no station. plat is filed. “ 


re If this tract is located on public laud, ‘Ths soocupacion by. the sompany: is unauthor- 
ized and cannot be permitted. | : | | : : 

Since the receipt of your office Jetter transmitting these. plats, to 
Wit, on July 26, 1899, there was received at this. Department a letter 
from 8. H. Graves, president of said Pacific and Arctic Railway and. 


Navigation Company, in'which he states that he has. received acopy 
of your: letter of the A9uh: instant,  Tegarding these plats, and farther 7 
es states: | 


lam leaving. Ae tly £ for inate aad w ill dake up. the: matter of: our danas ae 


: -» depot grounds. with our people there, after which new plats will be prepared for _ 
«filing. “Meanwhile, I would be obliged if you would kiudly advise me whether, in 


view of the above facts, it will be satisfactory” if we file the plats for our Skaguay : 
‘ terminals: aS near the end. of our track, and. as nearly in one body as possible. | - 


a : In view of this. statement, to. the effect. that. new plats” will in all .- 
| ahaa be filed, final action npon ‘the: platy submitted will: not i Ree 
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this. time be taken, but, in view of the importance of the gues ions 
presented, not povened by the regulations heretofore issued under this 
act, aud of the request for a ruling thereon, so that proper maps may 


: be. filed for the protection of those interested in the building of rail-. 


roads i in Alaska, and the further faet that. considerable time is neces- 
_ sary in the preparation and filing, after due survey of the lauds, of © 
plats showing lauds selected under the right of way act within the dis-. — 
trict of Alaska, it is deemed advisable, in returning these maps, to 
consider the questions necessarily raised in eons whether Bd 
can properly be. approved under that act. 
_ The second section of the said act of May 14, 1898, provides: 


That the right of way through the lands of the United States in the district of 
Alaska is hereby granted to any railroad company, duly organized under the laws °- 


of any State or. Territory or by the Congress of the United States, which: may here- | - 7 
after file for record with the Secretary of the Interior a copy of its articles of incor-  ~ 


. poration, and due proofs of its organization under the same, to the extent of one. 
_. hundred feet on each side of the center line of said road; also the right. to take from 
the lands of. the United States adjacent to the line of said road, material, earth, 

stone, and timber necessary for the construction of said railroad; also the right to 

take for railroad uses, subject: to the reservation of all minerals Tere therein, 
public lands adjacent to said right of way for station buildings, depots, machine ~ 
_" shops, side tracks, turn-outs, water stations, and terminals, and other legitimate — 
railroad: purposes, not to exceed iu amount twenty acres for each station, to the 


extent of one station for each ten miles of its road, excepting at terminals and junc-- | 


tion points, which may inelude additional forty acres, to be limited ou navigable | 
waters to eighty rods‘on the shore line, and with the right to use such additional = __ 
ground as may in the opinion of the Secretary of the Interior be necessary where oe 


os Ss ibere are heavy cuts or fills. 


It will be observed that the er in- addition to cneehe of way oe 
_. for “station buildings, depots, machine shops, side tracks, turn-outs, — 
~ water stations, and terminals, and other legitimate railroad purposes,” os 
has the limitation that it shall not “exceed in amount twenty acres for 
each station, to the extent of one station for each ten miles of its road.” - 
Then follows an exception from this limitation as to terminals and. 
| junction points, which, it is said, ‘‘may include additional forty acres.” 
In the opinion of the Departineit this is purely an exception from . 
the limitation, and means only that at such stations as are also termi- 
nals or junction points (not to exceed one for each ten miles of road), 
the grant may include additional forty acres—that is, additional to the __ 
twenty acres—if necessary for the legitimate terminal or junction pur- 
poses of the road. The exception applies only to the quantity of lands: 
- that may be taken at a station which is also a terminal or Junction point, a: 
and does not affect the stated limitation in any other way. 7 


But one further question is suggested by these plats, namely, Can iets 


the company select for terminal purposes separate tracts, near. a ter-. 
_ minus of the road, i in the aggregate not exceeding the amount em uity | 
sixty acres? 3 | 


While the. act does not specifically require that the lands selected at 7 Se Bg / 


2 
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a terminal shall be in one compact tiody yet, asa general rale, it would a. : 
seem that, where a sufficient quantity can be found in a compact body 
for the necessary uses of the railroad, at or near its terminus, the same 
should be taken in that form; but the selection of separate ‘bodies, j in. 


rege the. aggregate not exceeding ‘he limits of the grant, will be permitted : 


where the necessity therefor is made to appear, the approval resting e : 


lar gely in the discretion of the Secretary of.the Interior. = 


The maps forwarded with your office letter of July 18, 1899, ani the — 


| papers subsequently transmitted in relation thereto, are herewith 


returned to await the further action of the company in. the matter of — - 


a making new selections, as indicated in the letter from the president of 
the company. You will advise him fully of the views herein expressed. pene 
co ‘OKLAHOMA LANDS—SECOND ENTRY—SECTION 13, ACT OF MARCH 2 189. - 


WALTON ET AL, v. Monanan (ON REVIEW), | 


ite | /o One eho. has siandonea all-claim under a former entry is not disqualified as a set- 


tier, claiming the right of second entry under section 13, act of March’ 2, 1889, 


25 Stat, 980, by the fact that the first entry had ‘not been canceled: of. Berord: ous a 


- the date of his settlement. se 
. . Section 10, act of March 3, 1893, makes the provisions of said section 2B applicable 


to the ide in the Cherokee Outlet, not only as to the manner of Opening: said 


lands, but also as to the qualifications of claimants therefor. 


a — The case of Newbanks v. a ae 22 L. D., 490, overrmled. 


os . : Acting Seoretars ‘y Ryan to the Commissioner of the General Land Ofte ice, o | 
: (W. Vv. Die 2 | August 18, 1899. | A as C. J. e.) bess 


E43 “Motions have been filed by Sion L. MeQuiston and Michael Je 
* » Monahan, parties to the above entitled case, for review of departmental = 

decision of June 1, 1899 (28.L. D., 449), involving lots 1, 2,3 and dand — A, 
i. JN NE. 4, See. 32, D, 26 N,, R. 3 E., Perry, Oklahoma, land district. ioe 


In said decision the Deparhncas affirmed the action of your office in 


2. °petaing Monahan’s homestead entry for the land described, made i _ 
__ October 23, 1893, subject to the superior rights. of Burned ‘Helda and = 


ae Benjamin F. Walton. The last named: persons made. the race into the 


E - Cherokee Outlet, September 16, 1893, from the Chiloceo Indian school 
reservation, which fact the Department subsequently held did not of: 7 


ae itself disqualify them from making: settlement and entry. — ~MeQuiston 


a did not settle on the land until September 23,1893, and in addition to er 


. . this testified that he made such settlement w ith the understanding that | 
if those who made the race from the Chilocco reservation. did so. 
= soe legally” he would vacate the land. It was therefore held that bis’ 
= » lain also was defeated by the prior settlements of Helda and Walton. — ; 
» As to the facts of this case, as above set forth, there was very little =. 
controversy, the concurring decisions below finding. that: Helda. and et 


— 3 Walton v were ‘prior settlers and had since complied with the law. — 


cr 
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fe was alleged, however, that these parties : were 2 disqualified from. making | 


entry, the former by premature eutry into the Territory and the. latter 


" by reason of .a prior entry of record. Both motions for review, which ne 


will be considered together, are practically confined to a reiteration of - 
Walton’s disqualification. “MeQuiston again alleges Helda’s disquali- © 
fication for the reason above stated, but the Department finds no suf- 
ficient reason to give further consideration to that feature of the case. 
Monahan stands on his entry alone and as that was made subsequently 
to the settlement of Helda and Walton he can have no rights unless - 


the contention.as to the disqualification of Helda and . Walton be .°. 


sustaimed. | 
In their appeals Moiiahiag and . McQuiston ailéved that Walton was 
| disqualified under the circumstances from making “entry,” - thereby fol. 
_ lowing the language of the special act of March 2,'1889, and the deci- - 


sion complained of was made responsive to such allegation. ‘In their | 


re motions for review the word “settlement” is employed. instead. The 


- distinction, ‘if any, however, is not regarded as important. . There . et 
being two modes whereby claims may be initiated under the homestead =. 
law, that is, by settlement or by entry, and Walton having made set- 
 tlement, is also entitled to make entry if he was qualified to make such ——- 
_- settlement. CED tae 
- “The record shows that Walton made an ching: April. 21, 1887, at eS Pee. 


ee “Lamar. land office, Colorado. This entry was of record at. the time he | fo 


settled upon the land in- controversy and remained so until. May 14,. 7 


os 1897. ~The Department held in the decision complained of that Walton ane 


was not disqualified by this circumstance from making a second entry’ : 


ander section 13 of the act of March 2, 1889 (25 Stat., 980,1005),asit = 
~~ was shown that he had, for satisfactory reasons. stated by him, wholly Be 


abandoned the Colorado land in August, 1887. 


‘Section 13 of the act of March. 2, 1889, supra, is special jepialation ee 


Oa relating to the opening to settlement and entry. of the Seminole lands» a 


- “4 in Oklahoma. ‘The first: ‘proviso of said section is as follows:. 


“That any person who havi ing attempted to, but for any cause, failed to secure a 


title in fee toa homestead under existing law, or who. made entry under whatis = 


known as the commuted provision of the homestead ae shall be qualified to make _ 
_- a homestead entry upon said lands, - - 


| ‘Said act authorizes the two. classes of persons therein described to 
- make second entry, and, in the absence of anything to the contrary, the 
reasonable implication is that such. persons may also make settlement 
with a view to such entry. | The only distinction in Walton’s case. from — 
-seertain others where second entries have been allowed, is that his: origi- 
nal entry was not actually canceled at the date of his. settlement on the — 


* land. in question. . It is not believed, under the circumstances of. —_ 
the case, that the nneen is of sufficient force: to mater ially. affect m ae 


- the Blghts of Walton. 


ae 110° - _ DECISIONS RELATING TO THE PUBLIC. “LANDS. y 
ota die: case of. Smith et alse. Taylor (23 in D., 40), ‘it és held oe 
* feyllabus) | ) ee 7 


a homestead settlement, made by one. wlio has at.such time an exiating Rowena * 


: entry for another tract, must be lield valid where the settler is entitled to make a 


i second entry; and a second entry based on such settlement, and allow ed. enon to 
a7 the actual cancellation of the first, though irregular, may stand. 2 oo | 
. The land involved was in the Cherokee Outlet as in this 4 case. Tt 7 
| appears: ‘that Taylor made entry for said land on the day of opening. 


He was contested by Smith and one Maupin on the ground of prior 


_ settlement, the latter subsequently filing: a supplementary. affidavit _ anf 
alleging that: Taylor had an entry of record, for another tract, at 


7 Guthrie, Oklahoma, land office, at the time he made: entry of the said — 


involved land. After finding that Taylor was first to arrive on the — co 
- Jand the Department concluded. as follows: = v3 oo 


- Unless the first entry made by Taylor disqualified him for mating settlement on 


: - said tract his settlement was prior to that-of either Smith or Maupin. He was first. t. -A 
on the land and first laid claim thereto in the manner recognized and approved by 35. 
- the: custom in Oklahoma Territory, and warranted by the law, and. has shown full 2. 
~- compliance with, the law in the matters of residence and cultivation since. It must — 
-. - be conceded that his second entry, while the first was yet uncanceled—and perhaps 


his settlement also for the same reason—was irregular. But were both settlement: 


and entry, or either of them: nullities—absolutely void—on that account? The oe 


2 - Department does not so hold in view of all the cirenmstances of the case, Judg- = : : 
-.ment of cancellation ou the ground already indicated had been entered by the. 


Department against his first entry. February 24, 1893 (262 L. and R., 359). This | 
judgment would have been executed by the vanieellation of the entry upon. the _ 
. records, but for Taylor’s motion for review which only suspended its operation, — 
The testimony shows that subsequent to the filing of such motion, Taylor manifested 
an intention. to accept and acquiesce in said judgment. In his homestead oe a 
Rinse filed. September 16, 1893, he swears that his application for the tract in contest | ig. 
oa honestly and in good faith made for the purpose of actual settlement and ee a 


| ; ae _ tion . Ek and j in good faith to obtain a home-for myself.” This is only consistent 7 
with: the view that he regarded. his former entry as lost to him and to all intents and a 


ote | purposes the same as if then already canceled. 


His first entry was defeated through no fanlt of his, bat ay reason: of a superior . 


right in another to the land covered thereby. It is well settled doctrine that — 


he did not therefore’ lose his homestead right: The Department has frequently” 


~ npheld the right to make a second entry in cases where the equities were, to say the 


tees least; no stronger than in this case (James M: Frost et al.; and cases. cited therein, Pee 


18L. D., 45). If the right to make a second entry were oot lost to Taylor | he cer- : - =. 


ee tainly was not disqualified to make settlemeut on the tiact. His settlement being 273.4: 


valid and prior tothe alleged settlements of Smith and Maupin, his right to the | - 


ie 4 tract in contr oversy must be held superior to their. claims. So far as they are con- i 


“cerned, standing upon his settlement alone, he must prevail. The, irregularity of 2 


his second entry would not defeat his superior right as a settler. If that. entry. 


| te ~ shoul d be canceled for such irregularity it would be without prej judice. to his right - ‘ ae 
8 a to make again entry for the same tract. Cancellation under nneee conditions would oo 
B43 be a vain act. hae : Pe See OT ee ere ae re 


ee A distinction between that case and the one bein g onaidess ai is that a 
_ there had been a judgment of cancellation entered against Taylor's first — 
a sutry, b but the same had not been executed at the date of his settlement ce S 
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or when ie waeaa entry was allowed. This is the only distinction 


worth considering. | Otherwise there is a marked similarity in the facts 


in the two cases. Walton had not made second entry, and therefore © 
no irregularity 1 in that respect had been committed in his case. The 


- only other mode of. initiating a claim under the act was by.settlement | - ae 


which he made, and this may in a measure bé accepted as evidence that 


“he regarded his former entry as lost to him and to all intents and pur- 


- poses the same as if then already canceled.” He not only alleges that 
he abandoned the land embraced in his entry but said entry has for — 
years been subject to cancellation on the ground of such abandonment, 
and would have been: defeated upon contest based upon such charge. 
«The distinction referred to is not regarded as sufficiently waterial to pre- 


vent the Smith-Taylor case from controlling the one under consideration. 


One of the contentions in the motions. for review is that it was “error 


7 to hold that Walton had not, in any bone fide manner, ‘attempted to 


secure title to a homestead andar existing law,’ as to his: entry in the 
Lamar, Colo., district, and, for this reason, was not within the terms of 
section 13 of. the act of March 2, 1889.” 

In the case of Miller 0. Craig (15 L. D. , 154), it is held (syllabus): 


Failure to secure title under the first homestead entry on account of bad. faith ot 
non- compliance with law does not defeat the right to a second entry under the act 
of March 3, 1889. ; | aoa 


‘That case is one coming dadles ie: eoieea act lative io second ; 
Pe (25 Stat. , 854), but*the principle announced therein is believed 
to be applicable to cases coming under the special act under considera- : 
tion, and this reference to said case is therefore a sufficient answer to . 
. the contention made. 

It is likewise coutended: that the holdin g of dhe? inept fen in fhe 3 
decision complained of is in conflict with the decision in the case of — 
“Newbanks v. Thompson (22 L. D., 490), wherein it was held (syllabus): 
The right to make a second Homestead entry under section 2, act of March 2, 1889, 


’ can not be invoked for the protection of a settler: ‘who at the time ua his settlement 7 
has an entry of record for another tract. . bin 


i ‘That case is. also one that came. under the general ‘act, but in 80. cae ae Pa 
as the principles announced therein are in conflict with the principles — 


announced in this. cae ee same will not, for the reasons 3 stated herein, : 


ar? be followed. 


Err or is also alleged | in applying section 1B of the act of Mareh 5 2, 1889, to lands j ime °* 
the Cherokee Outlet, so far as the qualification of claimants are Soaeerie Sec..10 


of the act of March 3, 1893 (27 Stat. , 642), making said act of March 2 , 1889, appli- | 


cable to said Outlet ia ae 28 to nm manner of i the lands ‘to settlement and a 7 


jee etc. 


Said sectioti 10 makes section 13 of the. act of. March 2, 1889, appli : eet 


cable to the Cherokee Outlet, in the following lan; gua ge: 


The President of the United States is hereby authorized, at any time within six 
' months after the approval of this act and the acceptance of the same by the Chero- 
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3 ‘kee nation as herci provided, by ntoclamation: : ts open to settlement any 0 or all of eee 


the lands not allotted or reserved, in the manner provided. in section: thirteen. of the 


act of Congress approved March second. eighteen hundred and eighty- nine, entitled. 


4a Act making appropriations for the current and contin gent expenses of the Indian 
“es Department and for fulfilling treaty stipulations with various Indian tribes, for the 


year ending June thirtieth, eighteen hundred and ninety,. and for. other. purposes.” 7 


So eee, HEM fair construction of the language quoted is, that it was intended — lee 
- thereby to make applicable the provisions of said section 13, in the dis-. 


posal ¢ of lands in the Cherokee Outlet, not only as to the manner of — ms 


opening said lands to settlement and antty: but. also as to the qualifi- * | 


| cations of claimants. This is the interpretation put upon said ‘section - 


a 10 in the proclamation of the President issued in pursuance thereof, as 
__-well as in the rules and regulations prescribed by the Secretary of the — 
oe Interior and incorporated in 1 said proclamation. 17 L. D., 230, 234 and — 


7 The motions for review are hereby ened 
~“MceDonatp ET AL. v. Harman ET AL, 


» Motion for re-review of departmental devision of Aug ast 2, 1898, 27 


: a a D., 290, ‘denied August: 21, 1899, by Acting ae Ryan. | See = 4 
al also 27 iL Dy! 580. ee! 


fess RenT OF WAY—RESERVOIR SITES—MAP Or LOCATION, 


BAVTLEMEN'T RESERVOIR COMPANY, 


is oa . The provision roontaivel in the act of March 3, 1891, requiring a map of ieeation to 


“be filed within twelve months after the location of a canal, ditch or reservoir, - 
if upon surveyed lands, or within twelve months after survey, if upon unsur- | 


-veyed lands, is directory, with respect to the time so fixed, and not mandatory. sf ae 


a The case of Milwaukee, Lake Shore and, Western Ry. Co. 12 LL. D.; 79, overruled. 


| - Acting g ‘Soorotary) Ryan to the Commissioner of the General Land Office, . 


oo (WWD) August 24, 1899. (FB) - 


e By your office decision of June 25, 1897, the application of the Bat: eee 
- tlement Reservoir Company for right of way or sites for five reservoirs 
in township 8 south, ranges 94 and 95: west, Glenwood. Springs, Colo- ie 

 rado, land district, presented under sections 18 and 21, inclusive, of the 
act of March 3, 1891 (26 Stat., 1095), was rejected for the reason that => 

the map of sacl right of way or sites was not filed in the local land — < 


office within the period of twelve months after the location thereof, as. 


prescribed in section 19 of said act. The sites for the reservoirs were 


-. located September 9, 1895, but the map of location was not filed in the: ~~ 


| a local office until March 30, 1897. 


The provision of the statute requiring the map ‘to be filed within et : 
— twelve months after the location of the canal, ditch or PeSQEVON | if. 
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upon surveyed lands, and- within twelve months after the survey by — 
the United States if upon unsurveyed lands, is not mandatory or — 

_ imperative, as held by your office. No penalty is fixed for not filing it 
within that time; there is no prohibition against filing it at a later | 

time; and it is upon its approval -by the Secretary of the Interior and 

not before, that “the same shall be noted upon the plats in said office - 
(local land office), and thereafter all such lands over which such rights 


of way shall pass shall be disposed of subject to such right of way. 


Under these circumstances no possible injury can result to rights 
intervening between the expiration of the prescribed poHoes of twelve 
months and the time of actually filing the map. | 

Considering the act in its entirety, the Department is of the opinion | 
that the provision fixing the time for the filing of the aD iS dineatory. | 
‘and not mandatory. 
The general act of March 3, 1875. (18 Stat., 482) rants rights of | 
way through the public lands to railroad companies contains the same 
provision respecting the filing of a map of location, and in the case of 
‘Milwaukee, Lake Shore and Western R’y Co. (12 lL. D., 79), it was held 
that a map filed after the expiration of the prescribed neriod of twelve — 
months can not be approved by the Secretary of the Interior. The. 
decision does not contain any discussion of the question or disclose the | 
reason for its adoption. It does not seem to be well grounded and is 
overruled, 

Five years have not elapsed since 5s the location of the Battlement. 
— company’s reservoirs and hence no question is presented respecting. 


that provision in section 20, of said act of 1891, which provides for a — 


forfeiture of the rights granted if the canal, ditch or reservoir be not | 
completed within five years after location. 
The decision of your office is reversed. 2 


- Theapplication, map and accompanying paper 8, are her ewith returned - 


to your office for eUuE opriate action. 


HERWIG 2. CoopER. . 


-. Motion for review ‘of departmental decision of June 6, 1899; 28 L. D., 
28 L, D., 482, denied by Acting Seer etary ieee, Aug ast 21, 1899. | 
| 2067 —VoL 29-———8 = | : 
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x | ‘MINING (CLAIM-ENTRY—APPLICATION-ADVERSE PROCEEDINGS. 


MORGAN EL etre v, ANTLERS: PARK- REGENT. ConsoniparED Minne a5 
7 GO. - 


' An application for patent under fines mining ins for land embraced: in an n existing | 

| ‘mineral entry should not be accepted or entertained, ‘on 2 7 . 

Proceedings in the form of an adverse suit, instituted by one holding aadee an exist- 
ing.mineral entry, as against a subsequent mineral application erroneously 
accepted and entertained by_ the. local office, do not constitute a recognition of 
the validity or reg eularity of.such application, or have the effect of divesting, 
Walving or suspending rights acquired under the entry. : 


Acting g Seor etary Ry yan to the Commissioner of. the Gener al Lana Office, 
oe MeO, Ve c%, August 41, 1899, 


~ John G. Morgan and. Es T, Moran have appéaled from the aeticion of 
your office of April 23, 1898, dismissing their: protest against the i issu- 


ance of: patent upon eaineral: entry No. 329, Del Norte Colorado, land 


‘district, made March 21, 1894, by the Park-Regent Consolidated Minin Q 
Conipany: and embracing the True Friend, Best Friend, ‘Extension. No. 
d-and Extension No. 2 lode mining claims. survey No. 8046, 7 

It appears that the Park-Regent company filed its se eee for | 


ie patent for said claims in the local office February 18, 1893, and: that. ma 
notice thereof was duly given. In response to this notice Morgan and — 


- Moran, the appellants, filed in the local office an adverse claim assert- 
ing that they had a prior and superior right of possession to a portion 
of the ground embraced in the Park-Regent claims alleged to be in 
conflict with the Treasure Vault lode mining claim owned by Mor gan — 

and Moran, A suit. brought in a court of competent jurisdiction in. 
~ support of this adverse claim was dismissed upon stipulation of the — 
parties, and the Park- Regent company then: (March 21, 18)4) made 


entry of its said claiins and the usual receiver's receipt was issued to it. 


~The Antlers- Park- Regent Consolidated. Mining. Company, the appellee, a 
claims under a conveyauce, from the Park-Regent company. | 
October 28, 1897, Morgan and Moran filed in the local office an appli- 
eation for patent for the Treasure Vault lode mining claim, including 
the conflict with the Park- Regent claims embraced in the Park- Regent 
entry. During the period of publication of notice of this application: 
. the Antlers. Park- Regent Company filed in the local office a so-called 
adverse claim, setting forth the claim of that company to the area in. 
conflict, and the entry and final receipt theretofore obtained by the 
- Park-Regent company upon its application for patent. ‘The Autlers- 
 Park-Regent Company then commenced suit ina local court in support 
. Of its. so-called adverse claim, but. what, if any, pr oceedings h have been 
had in that suit does not appear. - 
March 4, 1898, Morgan and. Moran fil ed. in the focal office a protest 


against the issuance of patent. upon the Par k- Regent entry, and your 


office ascertainin g, in the. course: of the consideration of this protest, i 
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that Mor gan and Moran’s application for jpatent for the apoasnre Vault - 
lode mining claim included the area in conflict with the Park-Regent 
claims embraced in the subsisting entry of the Park-Regent company, 
held, in the decision under review, that an application for patent under 
~ the mining laws for land embraced in an existing mineral entry should 
not be accepted or entertained; that.the local officers should not have - 
accepted or entertained. the application of Morgan and Moran, coyer- 
ing the conflict included in the Park-Regent entry; that this applica- 
tion should be canceled as to that conflict; that the Autlers-Park- 
- Regent company was fully protected by the proceedings had upon the 


prior application of the Park-Regent company and the entry and. 


receiver’s receipt obtained by it; and that the precautionary measures 
taken by the Antlers-Park-Regent company in filing, and bringing suit. 
‘in support of, its. so-called adverse claim against the application of. 
-- Morgan and Moran, sv erroneously accepted and entertained by the 
local. officers, do not constitute a recognition of the validity or regu- 
larity of that application and do not have the effect of divesting, waiv-_ 
ing or suspending the company’s. rights under the Park-Regent entry. 


It was also held by your office in its said decision that the grounds — 


of said protest, none of which were based upon the application of Mor- — 


gan and 4 Moran, or the pendency of the ‘so-called adverse suit of the 


_‘Antlers-Park-Regent company, were without. merit and vezations aug ‘ 
| that the protest should be dismissed. _ | 7 fo 
‘In the assignments of error upon foe appeal Morgan and Moran : 
questioned each of these rulings, but they have: not. filed any brief or 
sues any argument in support of their contention. | : 
»- A consideration of sections 2325 and 2326 of the Revised pn | 
aad an examination of the protest filed. by Morgan and Moran, show 
| that the decision of yours office is correct, aad Tt is aweordingly affirmed, 7 


“RAILROAD GRANTS—CONFLICTIN G LIMITS-SELTLEMENT. CLAIM, 


| LAMETTERY ET AL, v. St. PAvt, MINNEAPOLIS AND. MANITOBA a 
| | _ Ry. Co. “ . -. 


Teanils within the denny limits of the Nobihers: Pacific, and the primary limits 

of the erant-of March 3, 1871, for the St. Vincent extension of the St. Paul, Min- - 
neapolis and Manitoba ileuy and not included within the withdrawal on the 
general route of the Northern Pacific, passed under said grant of 1871 

The cultivation of a-tract by one not entitled at such time to initiate a claim thereto 
‘does not constitute such person an ‘actual settler,” within the meaning of the 

. act of June 22, 1874. 


Acting g Secretar ry tea yen to the Commissioner of the General Land Office, — 
(W. V. D.) a August 22, 1899, 9° (FLW.G) 


 - With your office letter of. November 10, 1897, were transmitted | 
appeals by Louis Lamettery and seventeen others from the action taken ~~ 
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i in your office decision of. January 27, - 1897, rejecting their sever i applies 


cations to make entry of portions of odd- numbered sections within the 
limits of the grant to:aid in the construction of the St. Vincent Exten-— 
sion of the Nt. Paul, pea and. Manitoba, ey for conflict _ 


with said grant. 


| ~The grant to aid in the ionsrneen of said road was made ee the | - 
_ act of March 3, 1871 (16 mas , 588), and the road was 8 definitely located oa 


December 19, 1871. 


The tracts applied for are also within the thirty. mile or tat indem- “eo 


nity belt of the grant made by the act of July 2, 1864 (13 Stat. , 365), 
to aid in the construction of the Northern Pacific railroad. They were 


not included, however, in the withdrawals made upon the maps of _ 
general jae filed by said Northern Pacific Railroad Company in 1870. _ 


. Applications to select these lands as indemnity on account of the 
Northern Pacific grant were filed in the local office April 27, 1892, but 
were rejected for conflict with the erant to aid in the eonstriction of 
the St. Vincent Extension of the Manitoba railway; from which action. 

the Northern Pacific Railroad Company appealed. | 

The several. applicants under the settlement laws tendered their 
applications during the years 1894 and 1895, but they were all, except- 
ing the application of John Turczin, tendered June 14, 1894, to make 
homestead entry of the N. 4 of the NW. 4 of Sec. 33, T. 131 N., R. 39 


W., St. Cloud land district, Minnesota, rejected for. icontliet with the St.. 


Vincent grant; and each of the several applicants appealed from the 
rejection of his application the conflict with the railroad grant. In the 
case of Turezin the local officers recommended that his application be 
accepted, holding that. the land. applied for was excepted from the 
grant to the Manitoba company under the provisions of the act of June 
| 22, 1874, by reason of the settlement of one John Mourch, and that there 
was no selection, so far as their record shows, on account of the Northern 
Pacific grant. From said decision appeal 1 was filed on 1 behalf of the 
_ Northern Pacific Railroad Company. 

ey. The appeals on behalf of the Northern Pacific Railroad Guages 
and the several applicants under the settlement laws were together 


_ eonsidered in your office decision of January 27, 1897, in which the | 
- rejection of the tendered application to select the nade, on account of — 
the Northern Pacific grant was. affirmed ; the rejection of the several 
applications: under the settlement laws was also affirmed, and it was 
held that all of the lands involved, being free from claim at the date of — 
the definite location of the St. Vincent Extension of the Manitoba 
railway, passed. to that E company under the grant made by the act. ae “% 


March 3, 1871, supra. 


From said decision the Northern Pacific Railroad Company failed to a | 


7 appeal. 


In the several appeals filed by the Apnlicunts under tlio) settlement 


laws, however, { it, is urged that the right of selection under ‘the Nor th- a 
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_ ern Pacific grant, to supply aehcienclss In that grant, is superior to the 
 prant. made by the act of March 3; 1871, supra, to aid in the construc- _ 


: tion of the St. Vincent Extension of the Manitoba railway, and served 


to except the lands from the operation of the last-mentioned grant; — 
_ that the matter is therefore one solely between the applicants and fie = 

- Northern Pacific Railroad Company, and as the several settlement 
claims antedate the tender of an application to select on account of the. 
Northern Pacific grant, that their settlement rights are superior to any 


claim made under that grant, and ; as @ consequence their applications _ 


were improperly r ejected, 

‘These lands were not w ithdrawn on account of the Nor thern Pacific 
grant prior to the definite location of the St. Vincent Extension, and. the 
Northeru Pacific Railroad is not here asserting any right to them, 
Further, this Department has repeatedly ruled that the lands falling 
outside of the limits of the withdrawal on the general route of the 
Northern Pacific, and within the primary limits of the grant of 1871, 
to aid in the construction of the St. Vincent Extension of the St. Paul, 

- Minneapolis and Manitoba railway, passed under the last- mentioned 
grant. (Grunewald et al. v, Northern Pacific R. R. Co, et al, 24 L..D., 
195; Northern Pacific R. RB. Co. v. St. P., M. & M. Ry..Co., oT L. D. 674.) 

In several of the appeals it is alleged that the records of the Coney al 
Land Office show that the Manitoba Railway Company las already 
received patents for more lands than it is entitled to under the grant 
in question. No decision or report from your office is referred to as 
evidencing this condition. Further, as these lands are within the pri- 
mary limits of the grant, if of the character granted they passed to 
the company upon the definite location of its line of road, and if there 
is an excess it must be on account of the patenting of lands within the 
indemnity limits in excess of those lost to the grant within its pri- 
mary limits. This could not affect the correctness of the action of your 
_ office in. rejecting the applications under considerations; which. acon 
is hereby affirmed. | 

This disposes of all of the appeals except the appeal filed on behalf of 
John Turezin. As before stated, his application was filed June 14, 1894. 
In support thereof affidavits were filed to the effect that one John 
Mourch settled upon the tr act applied for in 1872; that he continued 
to occupy and improve the tract until 1886, when 3 sold his improve- | 
ments to one August Johnson, who occupied and improved the tract e 3 
until 1892, when he in turn sold to Turezin for $550; that Turezin | 
has siuee contiiuously: resided upon the land and has increased the - 
improvements thereon to the value of about $1000. | | 

Upon said allegations a hearing was ordered, after due notice to the 
Manitoba and the Northern Pacific. railroad companies, and upon the 
testimony adduced the local officers found i in favor of Turczin, as before | 
stated; from which the Manitoba railroad company failed to nica 
In your office eeeron of J anuary a, 1697, the decision of the local _ 
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| officers was s reversed, without special consideration of the application ot 
by Turezin, ‘it being treated collectively with the other seventeen - 

applications before referred to. | 3 

. . The local officers found that this tract, namely, the N. as of the NW. 4 
_ of Sec. 33, T. 131 N., R. 39 W., came within the provisions of the act 
of June 29, 1874 (18 "Stat., 208), and was pperenre ie a from the 


~~ Manitoba meant, 3 _ 
- The first seetion of said act of June 22, 1874, extends the: time for 7, 


: building the railroad upon the following conditions]. 


‘That all. rights of actual settlers and their grantees who have fevetneoret in good si * 


: faith entered upon and actually resided on any of said lands prior to the passage of 
‘this’act, or who otherwise have legal rights in any of such lands shall be saved and — 


| secured to such settlers or such other persons in all respects the same as if said lands -= oh 


had never ‘been granted to aid in the construction of the said lines of railroad. 


. Itis claimed that John Mourch was an actual settler upon this ta 
June 22, 1874, and as the present applicant 1 is one of his grantees, he 


is entitled to oe entry of this land as enone” it had never been: | _ 


granted. | 7. eens 
An examination of the record made on Turezin’s homestéad ee a 
tion shows that John Mourch, in the year 1872, settled upun the N.$ 


of the NE. 4 of Sec. 32, same township and range, being an adjoining _ a 
tract to that here in queusiony For the said tract in section 32 Mourch 
made homestead entry April 24, 1873, upon which he made final proof 


and certificate issued January a7, 1880. At the time of. making said 
| entry thé limit of a claim under the homestead law was eighty acres, — 
within railroad limits, and it was not until 1879 that Mourch would 


have become entitled to an additional homestead right. As shown, he — 


lived upon the even-nuinbered section, and his claim to the tract here *. 


under consideration consisted in the extension of his cultivation ACEOSS 
the section line and including part of this tract. ‘This evidence falls — 


short of showing Mourch to have been an. actual settler upon the land 


: in question within the meaning of the act of June 22, 1874. He did a 
not have at that date, and could not have initiated, a claim to the land 


in question while a his homestead entry upon the even-r1umbered 
- section. - a 
Your office decision, in so far as it rejects Tavezin’s application, is 
therefore affirmed. , 

‘This disposes of all the eae filed, and the papers in 1 the case are 
= herewith returned, 7 | 


: INDIAN LANDS_CHIPPEWA PIN EK LANDS-ALLOTMENT. 
“NELLIE LypreK ET AL. | 


_ The provisions of the act of. J anuary 14, 1889, with ees to fitie ss aitaoattok: of the 
. » ceded Chippewa lands, do not contemplate the allotment of lands that have been 
7 duly’ classified as “pine lands” in accordance with the terins of said act. 
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Acting g Secretary oy Ry yon to the Commissioner of Indian Affairs, Au ae a 


(CW. Y. DD.) at 29,1899... 2 — (W.C. PB.) 


Mrs. Nellie Lyaick, claiming to be.a member of Chippewa nation 
of Indians, applied to the Chippewa commissioner for allotments of 
land for herself and four minor children on the Chippewa ‘reserva-__ 
tion in Minnesota, under the provisions of the act of January 14, 1889 
(25 Stat., 642). This application was rejected by the said commissioner 
for the reason that-there is nothing in the application, or with it to show that the — 


applicant Lydick or her children have ever -resided upon the Chippewa reservation: 
wheré their application is made to secure allotment of Jand. — 


From this action the plaintiff filed an appeal to your office, nd ee 
your office letter of May 20, 1899, you transmitted all the papers in the 
case “for an official deien of the Department upon the appeal of — 
Mrs. Lydick from said rulings of the Chippewa commission,” but you 
do not express any opinion as to the merits of the case. 

Under date of September 10, 1898, Mrs, Lydick preseuted to the 
Chippewa commissioner an application for allotments for herself and 
children, as follows: 


As amember of the White Oak Point band of Chippewas of the} Missicsigpl Ihave 
the honor to make application for allotments of land-on the Mississippi ceded lands 
as follows: For myself, Nellie Lydick, the east & Of NE, + Sec. 16, T. 145, R. 31. 

For my children as follows: - 

‘Charles Lydick, the W.4 of the NW.4 Sec. 15, T. 145, R. 31. 
- Henry Lydick, The W. 4 of NE. +t Sec. 16, T. 145, RB. 31, 
_ Ruth Lydick, The E. 4 of NW. 4 Sec, 16, T. 145, R. 31, 

see ames Lydick, The E. t of NW. + Sec. 15, fh ‘Ad, R. 31. 


This application was rejected September 10, 1898, as follows: 


The within application i is refused on the grounds that the applicant'as a member 
of the White Oak Point band of Chippewas did not make settlement on said landin |‘ 
time—i.e., prior to January 14, 1889, and for the further reason that schedules of 
- allotments on the Chippewa poneeyAtion are made up and members of said White 
Oak band may now get land for their allotments ou White Earth resery ation. : 


Afterwards Mrs. Lydick presented another or supplemen tal applica. ae 


tion dated. October 12, 1898, for the same lands and filed with it her 
sworn statement dated Ne yomibee 7, 1898, in which she sets forth that 
she is a member of the White Oak Point or Mississippi river band of 
Indians; that she was born “at White Oak Point on said reservation ” 
(the name of the reservation is not given, but it is reasonably certain < 
that the Chippewa reservation, and not the White Oak Point reser- 
vation, was the. one intended, a the Chippewa commissioner | 
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: seems to have understood it otherwise), twenty: eight years before, daa 


has always claimed ‘said reservation as her place. of residence; that she — | 


was an actual resident of said reservation January. 14, 1889, and was — 
enrolled at the census taken at that time; ‘that she was rrisrried 4 in the: 
spring of 1888 and her children have received payments as iInembersof 
“said band re siding on the Mississippi river in oe and that be 
she has always been regarded as a member of said band... et 
_ With this: application is also the affidavit of Ni- ga- -0- de- qua, or - 


. Betsey Sinith, who says she i is a member of the Mississippi river band =~ 7 
of Chippewa Indians; that she knows Nellie Lydick and bas known | : 
her all her life; that aie belongs to the same band as affiant and has | 


i always lived on the reservation; that. White Oak Point i is a point of 
and on the Mississippi river made by the river and White Oak lake, _ 
and that at the time of eee Tydiek’s birth a lar ge number of Indians | 
| lived. there. | Se. ks 
‘This application was s rejected by the Chippewa com missioner : Novem 7 
ber 17, 1898, : | ee 


for the reason that fides: is nothing in the ‘application, or with if to show that the 
= applicant Lydick or her ehildr en have ever resided upon the Chippewa reservation 
“ where their application i is made to secure. allotment of lands, | : 


wo Re 


In this decision it is said that if the applicant were orn: on “White 2 


os Oak Point reservation and. her claimed. residence were established its = 


7 night warrant the commission in granting allotments on White Oak 


~~. Point reservation “instead of on White Earth reservation as was sup- 


7 posed to be the desire of. applicant. last winter when allotments were 
made to the White Oak Point band,” but would seem to bar the allot- 
ment on the Chippewa reservation as now asked for. — | 


. Afterwards the applicant filed another verified - statement ae other ee 


| affidavits in support of. her application. In this statement she asserts — 
that her former statement: was ‘misunderstood; that she was mistaken 


as to the place where she was born, being at that time on the Chippewa | 
reservation; that: she supposed tite. commissioner upon her application — 
being made would proceed. to ascertain all the facts. relative to her 


| - rights, and being mistaken in- these things she asks 1 to as allowed to 
| submit a statement, as follows: eg | : 


1st. I stated in my said. application that I was ee at White Oak Point on said . 
-yeservation about twenty-eight years ago. 
At the time 1 made said statement I errr iiat White Oak Point was-on ae 

| general Chippewa reser vation twenty- -eight years ago but I have been informed since 
I made that statement: that White Oak Point was not on any reservation twenty- 
eight years ago, I have been informed that at that: time White Oak Point was U.. 


$s. “public lands and not within the limits of the reservation. That afterward and — 
in 1873-the President of the U.S, by an order made White Oak Point a reservation _ 


calling it ‘* White Oak Point Indian reservation.” - 
2nd. At the time I. made my statement I did not know of the fact that White Oak . 
Point was a separate - ‘Indian. reser vation 5 1 supposed. it was a part of the general . 


| Chippewa reservation in Minnesota, Rak investigation I. es that ab ees om _ 7 


wees 
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Point, and ineludin g it, there ig a small reservation My abort two or three miles square mae 


or nearly so, which is a part of the Chippewa Indian reservations of Minn. 


8rd. I also find that atthe census of 1889 the Indians who were then living at. said 3 


‘White Oak Point, or who belonged to the band then living there were designated as _ 
a The White Oak Point or Mississippi band of Indians of the Chippewas in Minne- — 


sota.” At the time of the census many of these Indians were not actually at White : ote: 


Oak Point; some of them were miles away along the Mississippi river. But they | 
were anuiicinted and designated as mein bers of that baud, no INBULCE at what par- . 
ticular place they then were.., 
At the time of the census y was married and was then sith: my Anca alee | 
White Oak Point perhaps twenty-five miles by the river. My husband was working 


there during the winter of 1889 and 1890 and I was there just for the winter with him. 


Within a few miles of where I was, and also where I was at. that time, there were a 
great number of the same band of Indians all of whom were enumerated at that. 
census and designated as members of the White Oak Point of Mississippi river band, | 
— Some of this band of Indians were theu living at Pokegema lake iu Itasca county, 
-Minn., but they were all called members of the band of Indians. 
Ath. Upon reading the decision of the Hon, U. 8. Chippewa commission upon my 
said application I find that said commission interprets, or understands, my said_ 
statement accompanying my application to say that I have always resided upon the 
' White Oak Point Indian reservation.” That my said children were born and have 
always resided upon said White Oak Point Indian reservation. : 
As I have stated I did not then know that there was a White Oak Point reserva- 
tion, I supposed White Oak Point to be upon the general Chi ppewa reservation. In 
enell and all reference I made in my said statement to the Indian reservation I ° | 
_referred'to and meant the general Chippewa Indian reservation in Minnesota. IT 
never once mentioned or spoke of the White Oak Point reservation. Idid not say 
or.intend to be understood as saying that J have always resided at White Oak Point. 
I did not say and I did not intend to be understood as saying that my children were 
Lorn and always resided at White Oak Point. Such statements would not be true. 
I was born at White Oak Point and have always.claimed the general Chippewa 
reservation as my place of residence. I am a member of the White Oak Point or 
Mississippi river Band of the Chippewa Indians. I never considered that my place 
of residence on said general reservation was confined to White Oak Point. There 
_-is not land enough on the reservation designated “White Oak Point reservation” to 
give cach Indian of the White Oak Point band eight acres of land. Not one of that 
-band ever supposed that-he was limited to White Oak. Point in the selection of his 
allotment. Members of this band have been selecting and reeciving allotments of 
laud along the Mississippi river at places quite distant from White Oak Point. . 
The Hon, Commissioner states in his decision that he decides against me on the 


» Saf ground, along other things, that my application does not show that I am a resident 


of the particular land sought to be allotted. This is true; my application did not 


state that I was an actual resident upon the particular descr iptions of land I then © = 


sought, and now seek, to have allotted tome. All I attempted to state in my said. 
application was that I have alw ays been a resident of the rene reservation in 
Minnesota, on the Mississippi river. 

At the time I made my statement I supposed dist the Hon. U. 8. Chippéwa Com- 
mission would investigate and find just where J had resided on said reservation and . 
where I was then residing on said réservation. -I did not think the Hon. Commission 
would confine itself to my statement, I still think the Hon. Commission should — 
look into the facts, rights and equities of my case aud my application: regardless of 
‘any omission or blunder I may have made in the same.. I am a ward of the U. S. gov- 
ernment and the Hon. Chippewa Commission is an office aud instrumentality of said 
‘government having for its. immediate purpose and object the charge of said ward. 
That being true the commission should not pit itself against me any more than: for 
me but should examine and act upon my rights fairly and impartially. _ 


ace 
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With this she. submitted affidavits of persons who lain: to Pick the 


land and to have examined each subdivision and to be able to estimate — ie 


the quantity and value of the timber thereon. These affidavits describe 
the improvements of Mrs. Lydick and the tracts upon which affiants 
found pine timber, and give affiants’ opinion as to the amount and | 
value of the pine upon each tract.. 3 ; 
The Chippewa commissioner again denied the application, saying: 
- Nellie Lydick the applicant was not found residing” on either the Chippewa. or 
| White Oak Point reservations, and was understood to desire to take her allotments. 


on the White Earth reservation, the allotment on the Chippewa and. White Oak 
Point reservations was completed, the schedules made up: August Ist, 1898, and 


aes duly forwarded to the Hon. Commissioner of Indian Affairs. 


- The applicant from her statement, first made settlement upon. the land L applied for> 
September ist, 1898. This was after the allotment on the before mentioned reserva- | Z 
tions had been completed and the schedules made up, removals provided for by the — 
- act of 1889 having long before been cffected, and instructions from the. Hon, Com-— 
missioner of Indian-Affairs to that effect were sent to this office as ‘long ago as 
Z December 11, 1896 (Land 45590). There is nothing to show that Nellie Lydick the. 
“s applicant ever resided upon the Chippewa reservation prior to September. Ist, 1898, 
only her claim that she was born at White Oak Point, whieh is not on the Chippewa | 
reservation, and had always claimed the general reservation as her residence. pare 
' would hardly seem to meet the requirements of the act which says in effect,one may 
» take allotment on the reservation where he lives, cud ue lime of the removal her ein _ 
pr ovided for is effected. . 


‘The applicant appealed to your office alleging that the: Ohi ppewac com- 
missioner erred in not of bis own motion ascertaining all the facts as to. 
her rights, asserting that upon the proofs submitted she is entitled to 
the allotments asked, urging that she being a ward of the United States — 
it was the duty of said commissioner to investigate her claim and after 
ascertaining all the facts to render a decision, and requesting: that if. 
she has omitted to state any matter or make any showing necessary for - 
an accurate and reliable understanding of her rights that: a full and 
complete investigation be made. 
With the papers is a report of Special Ageuts. Schwartz and Parke, 


~ dated N ovember 26, 1898, giving their opinion as to the character and | 


value of the land and stating that the Great Northern Railway. runs : 
east and west through the land and since September 10, 1898, various 3 
people had. squatted along the right of way and on adjacent land, 
making the town of Cass Lake, with about: five hundred residents at 
that time; that the right of way was cleared before the Lydicks made 
a settlement; that they moved on the land September 1, 1898, and had 
lived there continuously since; that at the date of settlement: there 
was the prospect of a town. pads but. there was no. person. living 
there and no house. With this report the special agents submit the. 
" affidavits of two parties as to the-cliaracter of the land, the settlement 
of the Lydicks thereon and the. improvements made by them and an 
affidavit of Mrs. Lydick, dated’ November 3, 1898, in which she states 
shat she ‘isa member. of “the White Oak Point A SIESIEDE. band of 
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? Chippewa Indians,” and has been recognized | as a member ever since ie 


her birth; that in August, 1898, she with her husband and children. - # 
made settlement upon the tract or block of Jand described. in-her = 


application for allotments and has continued to reside there; that her 
improvements, consisting of dwelling -house, stable, root house and 


other out-houses and well, cost over one thousand dollars and were | 


paid for with her per sonal money; that all of said land is good farm- 


ing land and at the date of her settlement and application fitted only = 


-_ for farming purposes, and was uninhabited, unoccupied and free from | 


any claim excepting only the right of way for the Great Northern _ 


Railway, and that there is no pine timber on said lands, except a sniall 4 | 
bunch of “Norway” on the east side of the SELof the NW4 of Sec. 15, _ 
In submitting the matter you state that ie annuity rolls. show that - 


- Mrs. Nellie Lydick has drawn pay with the White Oak Point. band of 
Chippewa Indians since 1889, that her children have also drawn pay : 


3 since the date of their respective births, and. that all allotments to the — | 


White Oak Point and. Sandy Lake bands of Chippewa Indians, both: 
on the White Oak Point and Chippewa reservations were completed 


“prior to August 1, 1898, which Was DEO? to Mrs. Lydick’s first applica: = 


tion for these lands. | . 7 
The act of J anuary 14, 1889 5 ie D. 642), directed the sippoinitaiont! 
of a commission to negotiate with the different bands or tribes of 
, Chippewa Indians in. Minnesota for the cession of all their reservations 
in Minnesota except the White Earth and Red Lake reservations. 


Tt was provided: that a census should be taken of each: tribe or band 
and after that had. been taken and the cession provided for had been _ 


_ obtained, all the Chippewa Indians except’ those on Red Lake reser- 


~ yvation should be removed to White Earth and allotted lands in severalty 


in conformity with the act-of Paes 8, 1887 (4 me 388), with the 
noe ving proviso: 


That any of the (hatang residing on any of said ncaeRvAtions may, in as iatre: 
tion, take his allotment in severalty under this act on the reservation where he lives” 
at the time of the removal herein provided for is effeeted, instead of being removed 
- to end taking. such allotment on White Earth reservation. ) | 


The cessions were obpained mide appr oved ¢ and the commission eibered 
upon: the task of persuading the Indians to remove to White Harth — 


yeservation. This was prosecuted with varying success until January, | 


1895. .The results were, ‘however, unsatisfactory, and under date of 


J anuary 19, 1895, your office, by direction of this Depar tment, instructed — 


the commission. . to suspend the work of: Temovals, but if in the course ~ 


of their work they should find an Indian willing to remove to report 7 


_ the facts for the deter mination of your office. After that the commis- 
sion’s work was in the direction of makin g allotments to the in dividuals 
of the various bands or tribes: who had ‘not been removed to White 
_ Harth. This x wor k was completed “as to the White oe Point: band i in 
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1898, the Gertifisatos of the'e commission. £0 fhe. schedules cfopaceal after 
‘the completion of the work being dated ‘August A 1898; | 
‘The act of January 14, 1889, further provided ‘ that’ as soon as tlie a 
cession and relinquishment of Sia Indian title has been obtained and — 
" approved, ” the ceded lands should. be surveyed and an examination be 


. made to ascertain on which lots. or tracts: pine | timber was standing or - 


growing. The tracts upon. which such timber was found were to be 


termed “ pine lands” and were to be appraised. at their actual: cash o 


value, not less than three dollars per thousand feet board measure, to 
be approved by the Secretary of the Interior. All other lands 0 on said — 
_ reservations were to be termed agricultural lands.” a — 
By section five of said act it was provided: oo 
That after the survey, examination, and appraisals. ‘of sa pine er ‘has been” | 
- tally completed they : shall be proclaimed as in market and offered for sale. . _ 
| They were to be sold in L forty: -acre pareels ab not less. than the | 
a appr aised value. © - . 7 7 
Section Six provided: 7 
‘That when any agricultur al inate’ on said ‘reservation not allotted under hie act 
nor reserved for the future use. of said Indians have been surveyed, the Secretary of 


the Interior shall give thirty days’ notice thr ough at least one newspaper published | 
at Saint Paul and. Crookston in the ‘State. of 2 Minnesota, and at the.expiration of 


thirty days, the said agricultural lands so surveyed shall be disposed of by the. 


United States to actual settlers only. under the provisions of the homestead law, 


The difference in the wording of the provisions in: respect to the dif. 


ferent classes of lands is significant. As to the “ agricultural lands” 


- _ only. such as were not allotted or reserved were to be disposed of, while 
- the “ pine lands.” were to be sold after the completion of their survey, 


examination and appraisal, which was to be accomplished “ AS SOON as. : 
the cession and: relinquishment of said Indian title has been obtained 7 
and approved,” nothing being said as to allotments. This clearly indi- : 


cates that the allotments were not to be made of pine lands. 


‘In 1892 the question as to the right of the Indians on White Barth 
reservation to take “pine lands” in their. allotments: was raised, ald 
on October 4th of that year + this Deen held that such lands | 
. should-not be allotted. tea, 3 ee 


This was also the view taken when the act in question + was explained a8 
to the Indians during the negotiations for the cession therein provided _ 


for, and it was stated to them that the allotments: would be made of 


ag ricultural lands, : as is shown by the report of. the commission found 4 


in executive document No. 247, House of _ Hopresentauives) Pifty-fifth. - 
- Congress, First Session. | 

The lands classed as “pine lands” are. “not subject to selection for a 
allotments. a ie 
- The tracts in section fifteen ‘iéiaded in A Mira Lydick’s avloations : 
_ being the E. $ of the NW. 4, selected for James Lydick, and the W. a. 
“ot the NW. Ey selected for Charles Lydick, have been: examined, eS | 


e. 
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timber has been found standing and growing qiereot this timber has 
been estimated and appraised as to each forty-acre tract, and. this 
appraisal has been approved by the Secretary of the Interior, Thus 
these tracts have been classified as ‘pine lands” by the agency and in 
the manner provided for in said act of Congress. The reports of special 
ageuts and the affidavits submitted by the applicant respecting the 
character of the land do not overcome this classification. — | 
_ The action of the Chippewa commissioner as to the selections. for 
James Lydick of the.E. 4 of the NW. 4 of Sec. 15, and for Charles | 
Lydick of the W.4 of the NW. 4 of said Sec. 15,1 1s approved, and oats 
selections are hereby rejected. | 
‘Phe other tracts covered by Mrs. Lydick’s application seem 5 have 
been returned as “agricultural lands” and to have been subject to- 
selection for allotments. The facts, have not, however, been sufficiently. 
developed to justify a decision as to the right of Mrs. Lydick and her 
children thereto. The facts as to her actual residence at and preced- 
ing the time allotments were made to the White Oak Point band, 
ee to be easily ascertained. - 
The matter is returned that a further favostigatoual may be made to 
ascertain all the facts, after which you will again submit the inatter | 
| with your pon as to her rights in the  premises:: | 


a 


"APPLICATION TO ENTER-INDEMNITY SELECTION-SETTLEMENT . 
. CLAIM. 


a ee oe - OLsoN ET AL. v. HAGEMAN, 


No ri iebts: are gained by the tender of all application to scitet lands embr aced within 
a pending railroad indemnity selection, made under the rulin; gs 10. nore, nor by 
| an appeal from the rejection of such application. 

Where an-order of the General Land Office cancelling a. list. of railroad indemnity 
| selections provides that no disposal of the lands shall be made until pending | 
| applications. therefor. have been adjudicated, and a hearin g is. subsequently 

directed as between said applicanis, at which they appear, they will not be held 

in default, as to ‘the timely assertion of their settlement claims, on account of fail- 
ure to make application to enter within three months after said eancellation, mo 


| Any Secretary y Ra yan to the Commissioner of the General Land Office, | 
(Wa Ve D.) ‘2 August 24, 1899.  &, CR. WwW...) 


‘Sophia Hagemann and Rheinhard i. Schindeldecker have appealed a 
from your office decision of August 6, 1898, awarding to Stina Olson . 
the right to make entry of the NW. 4 ec. 28, T. 128 N,, R. 47 We: St. is 
Cloud land district, Minnesota. 


This tract is aithin the indemnity limits sepodite the main line of ne we 


St. Paul, Minneapolis and Manitoba Railway and was selected August 
12, 1890, in heu of lands lost along the St. Vincent Extension of said 
railway. , | 
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| By your office decision of July 18, 1896, said - eelectioil was hala: for | 
cancellation, the basis assigned not being a sufficient one, and as DO | 


appeal was taken therefrom by the railway company, the selection was. 


ordered canceled, together with other selections having a like status, | 
by. your office decision of October 23, 1896... In cancellin 8 the selections 
it was stated that— | : ee 


A large portion of these ene have been applied for by parties claiming’ them se 
under the settlement laws. .... No disposal of these lands will be made util f 
the above claims have been adjudicated by this office. i 


It appears that at the date of the cancellation of the saleetion: cover- . 
| ing the tract in question, there were pending, on appeal from the action. 
of the local officers rejecting the same, sapliea tots by Hagemann, 


. Schindeldecker and Olson tendered at the following dates: Hagemann, 7 
January 6, 1896 ; Schindeldecker, October 5, 1896; and age October oS 


10, 1896. 7 
“Following the cancellation of the railway selection, to wit, on ee " 
ber 28, 1896, your office directed the local officers to order a hearing in 


order to dstariilie the priority of right between the several applicants. _ - 
At the hearing ordered appearance was entered by all parties, but no | 
‘testimony appears to have been offered on behalf of Hagemann. Upon 


2 the conclusion of the hearing the local officers recommended that the x 


_ application by Sophia Hagemann be accepted, as it was prior in time.” - : 
~. to the applications of. Schindeldecker and Olson, which recommenda- bee 
_ tion was concurred in and the right of entry was awarded to Sophia — 


- a Hagemann by your office decision of August 6, 1898, as before stated, 
_ from which appeals were filed by both Solindeldecker and Olson. | 

The question. as to’ the eftect of the presentation of an application - to 7 
‘enter land included in a pending selection made by the Manitoba rail- a 
way company along its main line on account of losses along its St. 


Vincent Extension branch, was fully considered in departmental deci: 7 


sion of May 9, 1899, in the case of Falje x. Moe (28 L. D., 371). 
Applying the ruling therein inade to the facts shown by the record 


under consideration, it must be held that neither Hagemann, Sehindel- © » 
decker nor Olson pained any right by reason of the tender of their 
several applications prior to the cancellation of the railroad selection, 

_ Hor by their appeals from the rejection thereof. The rejection of said . 


applications should have been affirmed by your office, and any applicant 


oe Still desiring to enter the land should have made application therefor 
at the local office after the land was freed from the railroad selection © 
, and subjected to homestead entry, and to fully protect the applicant - 


— in any claimed rights by reason of his settlement upon the land at the < 
‘time of cancellation the application should have ‘been made within | 


three months after the cancellation, the time when the ‘settlement 


became effective. In view, however, of the action taken by your office 


and’ of the fact that’ these parties appeared at aiid participated i in the | 


hearing held in accordance with the ditections given. by your aa : 
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7 after thé cancellation of the railroad selection, they will not be held in 
“default for failing to apply to enter the land within the a time 


a after the cancellation. 


From the record made it does not appear that agen ann ever wetted: rs 


~ upon or made any improvements upon the Jand in question, her claim 


resting alone upon the tender of her application, as before stated, on — 
January 6, 1896, long prior to the cancellation of the railroad selection, 
As she pained nothing by reason of said eee further considera ae 
tion of her claim is.unnecessary. 7 
| Schindeldecker and Olson each claim residence. upon the land aute- _ 
“ datin ¢ the cancellation of the railroad selection. In the view entertained — 
_ by your office, namely, that rights were acquired by the tender of the. 
applications by the several parties prior to the cancellation of the rail- 
road selection, it was not necessary to consider the record made at the 
hearing in so far as it relates to the claims of Schindeldecker and Olson, 
based upon settlement and residence on the land antedating the can- 
cellation. That view being erroneous, the record is herewith returned 
for your. further consideration and decision upon the relative rights of 
Schindeldecker and Olson upon the showing made at said hearing. 


ae os 
‘ ° 
— . 
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BUTLER v Sra ATE. OF CALIFORNIA, 


It is the comer ae townships, or fraction al foeeashiv’, within a State that deter-. 
mines the extent or measure of the grant for school purposes; hence when it is 
found that the State has received for each township the designated sections, or 
an equal quantity in lieu thereof, or for the fractional quantity due, no mere 

irregularity in the matter of adjustment is material as between the State and 
- the United States. | 2 

By. the certification of a school indemnity sétestion title 1 passes to the State, ana ail 
order thereafter made, by the General rian Office, cancelling such certification 
is without authority and void, | 


Acting Secretary y Ryan to the Commissioner of the General Lana Office 


CW. Y~. D.) — oe August 24, 1899, 7 > ae a ; — (B. rr B.) 7 


This controversy involves the right to’ ‘the N W. 2: NE. 4 cand BE. ae 
NW. 4, Sec. 22, T.10 N., R. 7 W., M. D. M., San Francisco, California, a 
which is claimed by the ‘State of California under its application, filed. 
January 22, 1892, to select it as indemnity.school land to compensate bg 
the. deticiency in section 16, T. 2 S., RB. 32 W., 8. B. M., being part of | 
Santa Rosa Island, a ponarned: Mexican erant. It-is also claimed by — 


John J. Butler under his application filed March 20, 1897, to enter said 


land as a homestead, which was ‘Tejected because of the pending State es 
selection, from which action he appealed. % 

In passing upon the. claims of said parties to the idiots in contro: | 
versy, your eee by decision of October. 19, 1897, held the State’s = 
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— selection for cancellation upon the ground eats it had ‘tlieretofore” | 


received by approved selections. on account of said. township, more. 


land than was necessary to compensate the deficiency, and the applir, - 
cation. of Butler to make homestead entry was allowed. | Pe 
The State filed a motion for review, alleging error in said deticion 


and also upon the ground of newly discovered . evidence, in this, that 


7 upon a recent calculation. by the surveyor general of California, based | 
on information obtained from the files of his: office, it is shown. that 7 
sections 16 and 36, are entire sections of 640 acres each, existing in 
mpiece within the limits of the Mexican grant of Santa Rosa Island... 
'. Your office, by decision of January 24, 1898, denied the motion. and. 
the State has filed an appeal from said ‘decisions of October 19, 1897, . 
and January 24, 1898, and the question presented is. whether the State 
is entitied to any indemnity on account of its school grant for losses in’ 
said township 28., 32 W., either to compensate f for. oe in said — 
township or 12 fen of lands lost i in place. ‘ 7 
This township is within the limits of the renee er ant of the island 
of Santa Rosa, which was confirmed to M. C. de J ones, and the exterior 
boundaries of which were ther eafter surveyed. and the survey approved 
by the surveyor- general. June 19, 1862. Tt was also-approved by your 
office October 3, 1871, in “accordance with the act of Sly 1, 1864 (13 
Stat., 332). | 
The eT ant to the State of Califorr nia of thee sixteenth and thirty- -sixth 
sections for school purposes, was made by the act of March 3, 1853 (10 
Statiy 244), which authorized the selection of other lands agreeable to 
the provisions of the act of May 20, 1826 (4 Stat., 179), where said sec- 
tions were settled upon prior to survey, reserved for public uses or 
taken by private claims. The right of the State to select lands for - 
school purposes in lieu of the sixteenth and thirty- sixth sections con-) 
_ ferred by the act of March 3, 1853, was construed by the sixth section — 
| of the act of J uly 23, 1866 (14 Stat. ) 218), to extend. to such sections— 


ag wero settled upon. prior to. sury ey, vested. for. public. uses, covered by grants _ 
made under Spanish or Mexican authority, or by other private claims, or where such. 


re sections would be so covered if the lines of the public surveys were extended over 


such lands, which shall be determined whenever township lines shall have been 
extended over such land, and in case of. Spanish or.Mexican grants, when the final 
survey of such grants shall have been made. The Ssnrveyor-general for the State of — 
Californiashall furnish the State authorities with lists of all such sections 80 covered,. . 

as a basis of selection, such selections to ‘be made from surveyed lands, and within — 


| the same land district as the section for which the selection i is made, 


The territory covered. by the survey. of. the. Santa Rosa: private irae Ts 
claim, aS shown by the protraction of the township lines on the official _ 


7 plat of survey, embraces eight fractional townships. | May 29 , 1872, the | 
surveyor- -general of California, as required by the act of J aly.2 23, 1866, 


certified to.the State of California, the condition of sections 16 andl. 36 fe 


_. embraced within the limits of said private claim, aud the amount 7) ee 


7 | ° indemnity it was entitled to by r reason thereof. 
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In: ie S., RB: 32 W., which contains the alleged waa for the | 
. a "selections i in controversy, section 36 “is shown to be in place, and sec- © 
_ -tion 16 is fractional to the extent of 180 acres. The surveyor-general 
a _ therefore certified that’ the State Was entitled to 640 acres for section 


- 386 and 460 acres for section 16, a total of 1,100 acres for said township. - 
. This township, a8 shown by the protraction. of the township lines on the 
official plat.of survey, contains less than one-half but more than one-— 

quarter, the area of an entire township, and, under the rule of adjust- = 5 
ment (section 2276, R.8.), the State would be entitled to 640 acres.if | 
sections 16 and 36 were both wanting, or to an equal | acreage tG com- 
pensate the deficiency if sections 16 and 36 were fractional to a greater 
extent than 640 acres. But as section 36 is in place, containing the — 


_.. fall quantity of 640 acres, and section 16 is only fractional to the extent . 
of 180 aeres, there are no deficiencies in the township by reason of its 
-. fractional condition and therefore. the right of selection is not to com-_ 

_ + pensate a deficiency but to select in lieu of lands lost in 1 place by: reason - 
ee of being covered by a Mexican grant. oe 
‘The records of your office show that the’ Btate has eed J 198 eo 

_. acres of land in lieu of sections 16.and 36 in this township, which have, iit oa 


? been certified to at upon: approved selections as. follows: 


List L: San Fr an cisco. District: appr ‘oved Januar) y 6, 1868. 


* See. 16. 8.4 8W.}, 8,15 N., 16 W, R&B. SN Senne re eae 


reer ‘—N. + NE. 4,17, ST Se 2 TS toed et BOF, ~~ ? 
_ Bee. 36.—E. 4 SW.4, 7,15 N.,16 W., R&R. ee “a0 5.e° 2 
pile ee EE Lots 3 and_4, 7, IBN, 16 W., R.& R., Ol Saws co bawat vebieaseeeee eke Skee IOs wo. 2 
ae SE. 4; -¢ t, om “ er OO pct ne Fs OE eee An EE |||) Soe eee 
. ea N.4, : 84, — oe WW . ee 796 2a20 gee ch ee ere obs 320 ; ~ | wee 


s ; | ‘List 26, approved Aprit 18, 1878. i | oa _ = ) : Pe ae 
| “Bees 16. _NW. e 17, 1B N,, 16-W., R & R. 8c ceece crc tntce 160 - 
; - List 4 Los Angeles District, appr oved saleabee 1, ‘1874. : | - | 
"Sec. 36.—N. } ENE. 2 SW, NE. + and NW. i SE. 4, 20,1 108, 38 W., R. & R. 240 as: 160 
The State has also selected the N.4 NE. 4, Sec. 30, 7.17, R. 10, per 
list R. and R. 1070, Los Angeles, which was appr oved ‘6 it upona Basis : 
made up of small deficiencise including 16 acres of said section 16. It. 


has therefore received (pon approved lists.790 acres for said section — 
36, and 336 acres for said section 16, making a total of 1, 126 acres to ~ 7 


compensate for a loss of 1,100. | 
~ The contention of the State is ‘that as the records of your office show _ 


that it is entitled to 124 acres to compensate for the loss” in’ ‘section 16, 


even according to the amount certified by the surveyor: general, itisa-. 


valid basis for the selection in’ controversy. ‘This contention is based : - 





on en the following grounds: which cover F substantially ¢ the = 
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ese pileee Sylar of error: ise a a : 


Ls, oe of lands Gentifieds on account, ae ‘ebation 36. te 

2, That there is no authority to select school indemnity. a and has 
such selections upon the basis of losses in a township as a whole, but. 

He 7 that each section-must be adjusted aceording to its-own loss. 

- 8, That State selection R. and R. 796 appears from the tract book: of 

: your office to have been canceled for invalidity and: was. not cer tified to 
the State on the basis of sections 16 and 36 of T:. 8. B. 39 Wx: 


The first and second grounds above set forth present the contr olling 
question i in the case, and that.is, whether the Depar tment has author- 


ity to adjust the school. grant with refer ence to the losses in a town- 
ok. ship, asa: whole, and to make up from the State selections a clear list ~ 
and upon it certify to. the. State the at due | in | satisfaction of _ 
the loss in such township. — | | ree 
oe The grant of lands to the ‘States for school pur poses is s for’ oneh ioe. 
- ee It is the number of townships or fractional townships. within 
_ he boundaries of the State that determines the extent or measure of: 
_. the grant, and, hence, in adjusting the grant the main object'is to. 
determine whether the State has received for each township the desig- —~ 
-- ~ nated sections or an equal quantity of lands in lieu thereof, or for the 
. .. fractional quantity due, where such ‘sections. are wanting: or are frac. 
| tional in quantity. When this is accomplished the State is fully —~ 
_ indemnified, and as between the State and the United States no mere 
_ irregularity in the adjustment of the grant will be allowed to control. ee. 
—. It is contended. ‘by the State that the lands were not certified upon 
the. list of lands.as .selected.by the State. That is true, butfrom the 
State lists. of selections the. Department made up a clear list. omitting ra 
some of the selections from list No. 1, which were afterwards certified 
jn another list. It is also true that the Department substituted section 
~~ 86 for section 16, the basis designated by the State in its. list No. 796, 
but there was no adverse claim to any of the lands selected and the 
| State i in 1868 received by the cer tification and approval of the Depart- — 


inent, the absolute title to all the lands. embraced in list. 1, without 


complaint. ‘While the. certificate to the State, September i 1874, of 
the 160. acres. selected in the Los. Angeles district. was improperly 
credited to loss in section 36, inasmuch as the Depart tment had already 
certified to one State 630 acres sy the basis of loss | in | that section, it 


adver sé caiman to the: selected: ‘tract, since the record. chowed that 9 
the State was entitled to that. amount on account of losses i inthetown- 
ship. It acquired the absolute title to this indemnity by the certificate 

of the Department and. no- ‘rights were prejudiced by the erroneous — : 
7 designation of the: bases, Melvin 2, California. (6 L. ae Bee, James an 
&. 7 ‘aa Ly D., » 580); State of California Ge L. Dz. idl ee 
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As to the allegation. that the selection of 320 acres NW sd, tL, 34, 1-217 Ve aes 
iy embraced in State selection 796 and certified to the State J anuary 6, 


a 1868, in list No. 1, was: canceled, the following entry ares on. the. 7 
tract books: a — 
Neg of Sec. 34,17 N,, 47 W., 320.00 (acres), selected by State Poneaary. i, 1867,-in : 
lieu of 8.4 of 16,25, 32 Ww. (S. B.), R. & R.796. ‘B,’ Canceled | March 9 , 1885,. 
: ~The record also shows that your office addressed a letter to the reg: — 
ister and receiver at San Francisco, California, March 9, 1883, noti-. 
fying them of said cancellation and directing them to aoe it.on the 
records of their office ancl advise. the State of such action. The 


letter states that this selection was canceled because it was based upon, _ i 


deficiencies in school sections which had been satisfied by prior selec: 


- tions, but it does not appear that the State.ever took any action look- 


— ing to the relinquishment. or surrender of the title to this tract and it. 


a still holds the title to the same, The action of your office in attempt- a ‘, 
ein ATID to cancel said certification was without authority and void. Cali- ._ ae 
- fornia »v. Boddy (9. L. D. , 636) 5 Tonner v aoe Cara D., » 817); poeeri Ga, oe 


: of Montana (27 L. D., ATA). 


The State also claims that sections 16 and 36: of 7p, 2 Se R. 32 W., | 7 
are full sections in place containing 640 acr es, as will be sean from the co 


> eertificate of W. 8. Green, then surveyor- -general of California, who, - Le 


- while in office, made a calculation based on accurate information.on — ae 
‘file in that office: He certifies that the red lines shown on the official, 


ar plat of Santa Rosa Island to represent the township lines, were never “ i. 
- :surveyed but were merely protracted to show their. approximate posi- 


' tion and were not located upon ¢ any definite data to be found in that 
>. office; that the east and west lines are about 20 chains too far south, 
and the north and south lines about 115 chains too far west; and that: | 

“a protraction of section lines in said township, upon the correct caleu- ; 
~ lation recently made, shown upon a diagram annexed to the official - 


- . plat, shows that sections 16:and 36 are entire sections of 640. acres so 
each, in place within said Mexican grant... | 


It was known to the Department when the grant was adjusted. that 


the. township lines were extended over this survey by protraction, and — 
that is the manner contemplated by the act of July 23, 1866, by whic: | 
_it is to be determined whether such sections would be covered by pri- 
vate grants over which the public’surveys were not to be extended. 
The exterior boundaries of this grant were surveyed in'1862. In 1872 
the surveyor-general, under authority of the act of July 23, 1866, deter-._ 
mined what quantity of school land was covered by such grant by pro- 
tracting. the township lines upon the official plat of survey. The effect 


of the change in the protraction of the. township lines contended for - 


by the State would be to remove the north and south lines one mile 
east, which would show all of section 16, 'T. 2 8.,; R.32 W., to be in 
. place, but the aggregate quantity of indemnity would be considerably 
diminished. The epron ace of the: ee: lines | upen the plat ' 
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Beg ne submitted with the certificate of the ¢ ex- -gurveyor. general, shows no part ie 
of section 16, T. 2 8., 30 W., to be in place and only a small fraction of — 
7 See. 36. As ‘the. lines are. protracted upon the official plat, all of sec. 
: ston 36 of this > and about one- half of section 16, is in Place. Pee 


_ Your decision is affirmed. 


ae , ‘cEDED CHIPPEWA LANDS—ALLOTMENT. 


Haron Bonvr, 


“Seotion. 4, at. ie February 8, 1887. 


uh . : : We Yv. D. J 4 Po August 3%, 1899. et (Ww. C. P, ) ae 
a ee | uly 2, 1898, ‘Hoteid ore made. Tadien! allgunent Sopleation for . ae 
Bad the N.¢ of the NE. 4 of Sec. 16, and the N. 3 of the NW. 4 of Sec. 15, 0 > 
foo 145 Ny B. 81 We, St. Cloud, Minnesota, land district. This applica. Se 
bate tion was made andi’ the fourth section of the act of February 8, 1887 ea 


ee, | ecaded to 960 acres and. ‘this quantity of tend ‘ths been received BY 
2 . the State for this township upon: approved selections. — oo eee 
ae he: adjustment: of the grant. to the State to compensate. for. josses Lae 

re id within said private claim was made under the laws i in foree prior. to the ee 


oo: Statutes; but. an amendatory. act. does not affect the. “nestions pre- ee 
_. sented herein, inasmuch as the State has received all the land it would © 
rt) entitled to even. if. provisions. similar to section 2275. had I been Me 
ae : force at the time of said uajustments dens aS ee 


| eg The fecal provisions of the bat of Ji anuary 4, ‘1889, fox the 6 disposition 6 of the oiled ees 
_ .-.. Chippewa lands, take. them out of the class of lands subj ect to allotment under ae 


ie ‘Aoting Seoretary Ryan t to the Oontdasioner ot the General Land ‘bie 2 


reg (Ok Stat., 388), by Borup, ai as a. a Chippewa: Indian not ene mgon. any : e 
bee reservation, eet oe 

| 7 By your. office oc of October 22, 1998, ae s application was s held.” pas 
: for cancellation because Borup had. formerly applied for other lands, =~ 
which it is said would have exhausted any rights he may have had 
under said act, and for the further reason that this Department had | 
<> held, i in a. 1 decision of. June 6, 1898, that. Boryp. was not entitled to my — 


| . a ea his appNenion should be sustained. “He poe for a- ‘heating, sup- a 
os porting the request by his own and other affidavits; ; but this wasdenied 

' on the ground that his. statement that. he is the son: ‘of a marriage .. es. 

7 between a white man and aD. Indian womal fixes: his status, as & white ie 
-.. and ‘shows that he i is s Dot entitled to an ‘allotment, aoe appealed ¢ to 
5 bak Ale ie ke ee ae eee sg’ se foe 
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This aypronnes in 1888, asked for an allotment. of certain aeeyed’ ioe 
anaes in sections 22, 23, ‘and 26, T..29 N., BR. 23-W., Minnesota. That 9 
| "application, with others, was: submitted to this Department’ in 13890; - 

_. with request for an opinion as to the rights of these parties to'receive 
“s _ allotments it being Stated that the land applied for was not. subject to: 

- selection. :.This decision was not made until June 6, 1898, ‘when it was. are 
held, in a letter to the Commissioner of Indian Affairs, that Harold = 
- Borup, among others, was not entitled to-an allotment. The applica- —. 


tion now under consideration was filed after that. 5: 
The former application was for lands not subject thereto, and fiance os 
. ‘would. not exhaust any right he may have had under said act or con--. 
stitute: a bar to the selection of other lands, and your office decision _ : 
holding it did exhaust his right was to that extent in error. | 
It is found that the land now applied for is within the Chippewa 
3 Taian reservation and. was a part of the lands ceded by the Chippewa | 
Indians under the act of January 14, 1889 (25 Stat., 642), and that part 
of it in section 15 has been oued appraised and ordered sold. as ~ 
_ “pine lands” under the provisions of said act. It is held that the 
lands thus ceded, which were to be disposed of for the benefit. of the 
_ Indians, are not of the class of lands subject to selection as allotments 
under the fourth section of the act of 1887.. (Onab Ogamaybeck, 26 
L. D., 275.) The application under consideration must be rejected | 
without repard to the applicant’s qualifications, and hence the hearing 
asked for could avail him nothing in connection with this application. | 


Inasmuch as a part of the lands involved have been ordered sold at 


~ public sale, it is important that all claims thereto now pendin g should 
_ be disposed of without delay... 


For the reasons herein given your action holding said application for _— | 


“eancellation and refusing ¢ or der a hearing i is affir med. 
DESERT LAND ENTRY-~WATER RIGHT. 
Instavottons, ote 


The act of March 3, “1877, Seoviabat that the watee right of a desert ana idoneeman : 


~-shall depend upon prior. appropriation, and evidence which satisfactorily estab- 
“lishes the fact that the entryman has thus acquired and. poe cose an undoubted oo 


7 tight t to the rani supply er, water, i is sufficient. 


Acting Se coretary Ry you, to the Commissioner oft the Gener al band. poms - . 
ue v. D. Va ae | August 205 1899. Se (We OOP. Je 


In your oftice. letter: of. J uly 25, 1899, it is. cia that it has. been ‘the eo 
"practice to require desert land ‘entrymen to show by a certificate from = 
the proper officer, or by other. competent: testimony, that the water 
used Eby them for oe was pe Preuerly: appr opriated. x under the Jaws on 4 
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: a of fie State 6 or r Territory where the land i is sittiated, pad a recent’ citi - | 
sion of this Department (A. W. Lindsey, 28 L. D., B12) is. referred to 7 2 : 


; as opposed to this ‘view, and quoted from as follows: ake 


Tnasmuch asa desert entryman is protected in a water right sequired. vy pas ae 


_ priation ‘under the desert land act, it is unnecessary to determine whether: such ae 


Je ‘ entry man would be protected under ‘section 2339 Revised Statutes and ane laws and oe 
age the decisions of. the supreme court of the State of Oregon. | Mae 


2 i oe Following and in reference to this quotation it is said: 


This. language: would seem to imply that the right to spatoneite water is onma- ~ 


’  vily given by said act of Congress independent of State laws, and that when ithas A 


~ - been so appropriated itis ‘‘ unnecessary to determine z whether: it has been. appro-: : 


eg ‘ priated under the State laws or not. 


Tf. this literal interpretation is to be taken as a ‘iopatnentl. ultimatam on ate 


| subject it necessitates an alteration in the practice of this office, as it has heretofore | = F 


held that. evidence of a compliance. with the requirements of the State. or Territorial’ 


_ laws relative to the popeenee of water for irrigation Duspone was all t that was: ae 


| necessary. 


The decision to whieh attention is called is subject to ) criticism, | “Not. - | : 
; _ withstanding the language there employed, it was ‘not intended to say a 


| _ that the act of March 3, 1877 (19 Stat., 377), gives a right to appropri- EN 


ate water independently of State or Territorial laws, customs | and. 


decisions, or that a certificate from the proper officer of a State or. Ter. ae 


rr ritory that the water had been properly appropriated would not be ; 


= _ accepted as evidence of a prior ¢ appropriation, or to lay down any abso- 


, 5 lute rule upon the. subject. ~The decision of your office. in that case aay 
ae requiring the entryman to produce a certificate from an officer of. the.” 
— State that the water had been properly appropriated was clearly WONG, 
since no officer of that State was authorized to give such a certificate. 

By the decisions of the supreme court of that State the right to divert = 

water: from a vatiral stream and to appropriate it to: beneficial uses — oe 
had been fully recognized and. acknowledged (Kaylor ». Campbell, TBs 2 


: Ore., 596; Low v. Rizor, 37 Pac. Rep., 82; Nevada Ditch Co. Bennett. — 


eal, 45 Pac, Rep., 472; Smyth v. Neal, 49 Pac. Rep., 850), and hence 
_. ib was not necessary to consider whether the right to appropriate the. 


‘water could be rested solely upon the-act of Congress of March 3,1877. 
_ That case demonstrates the infeasibility of adopting or attempting 1a ae 


- adhere to any absolute rule upon the subject. 


The act declares that the right to the water to irrigate the land - s 


| ~. ‘intended to be reclaimed shall depend upon prior. appropriation, and. oe 
evidence which satisfactorily establishes the fact that an entryman has, ae 
. through prior appropriation by himself or others through whom he : 


~~ claims, acquired and possesses an undoubted right to title to a. suffi. ; oe 
ee cient. ey of water to pee the land ose by him. should. be. — 
oe. - accepted... 
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| _RATLROAD GRANTINDEMNITY SELECLION-FORFEITURE. 


SmEAD 4 0. SourHERN Pacrric R. R. Co. 


~The Southern Pacific R. R, Co. is not. antled: to aie indemnity selections, on oe | 
account of its branch line, within the forfeited endemmt ey: its oe thie grant. to a a 


= the Atlantic:and Pacific, 
The departmental Eecton herein of N ovember 22 1895, 211. D. , 482, vacated. 


wer g Secretar y Ryan ‘to the Commissioner of the Gener aul Land Office, eee 
CW. VY. D.) : aa 1899, a boo . L. MoO.) - 


The land in songieveres in this case is the NE. + of Seo. 15, p18 N,, 


bao - 17 W., Los Angeles land district, California, - 


‘It lies wiehin the common erate limits of the aan made by the = 
act of July 27, 1866 (4 Stat., 292), to the Atlantic and Pacifie Railroad — 
Company, aan that of March 3, 1871 (16° Stat. » 578), to the. Southern 
-- Pacific Railroad Company branch line. 
The latter company selected the tract on account of. its br anch line, 


* on January 16, 1885, but at that time failed to specify the loss for which : 7 . 
said selection was made; on October 14, 1887, it designated the S. 4 of - 


Sec. 29, T. 4 N., RB. 18 W,, as the basis forits selection of the N.4 of 
said Bee 15; and on Noveniber 28, 1888, it substituted for this the S. 2 
| wy See. 29, 7. 1LN., R. Lt W., as the pasts: 
On Deceiver 10, 1889, Blihu Smead applied to make nomestaadl entry : 
-of the tract in coutroversy. His application Was: rejected because of. | 
‘the prior selection. thereof by. the company. He appealed to your — 
office; and upon its decision. of Augtst 1, 1894, adverse ‘tu him, he 


| appealed to the Department. He directed ‘attention. to the fact that. ee 


the. basis of the indemnity claimed—the 8. $ of See. 29, T. 1 N,, R. 


14. W.—is embraced in a Mexican graut (Mission de San Fernando, a 


lot 373), and was patented January 8, 1873; and contended that said— 


land nevet was government land belonging to the United States, and a 


therefore the company is not. entitled to indemnity therefor. 


» The. Department, by decision of November (22, 1895, held that the a | 
| company was entitled to indemnity for the loss of said. tract, and.) 
affirmed the decision of your otfice rejecting Smead’s application tO. 7s 

- inake homestead entry of the same, (Smead v, Southern Pacific R. R oo 


Co. (21 L. D., 432). 


‘Subsequently to the Foden of oad: decision, ae prior to its pro- 5 . : . 


 mulgation, the attention of the Department was called to the fact that | : 


a suit was pending in the United States cirenit court for California to as 


determine the rights of the Southern Pacific Railroad Company to | 


- lands claimed by it under the grant for its branch line, but within the 


place and indemnity limits of the forfeited. grant: of the Atlantic and | 
_ Pacific Railroad Company; and thereupon : said decision was recalled f. 
~ for farther consideration | and the a papers in 1 the case e informally returned oe od 


tO the eae 
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“Said suit pending before the United States circuit conn for sf Oetttone--. 
- nia, having been decided adversely to. the Southern Pacific Railroad 


| Company, Was ‘appealed to the United States” Supreme Court, which 
~~ rendered decision-therein October 18, 1897 (Southern. ‘Pacific. Railroad: = 


: ~ Co. v. The United States, 168 U.8., 1), holding that. upon the passage ah ce 


of the act of July 6, 1886 (24 Stat., 123), forfeiting the grant of lands to. se 


the Atlantic and Pacific Railroad Company, such lands. became the 


| os _ property. of the United States, without the Southern Pacific Railroad coe 
., Company having acquired any interest therein that affected: the own- 
ership of. the. United States, or that would prevent. Congress from a, 


see ices restoring such lauds to the public domain to be nos of ‘by. the ie _ 
oe - United States as it might see proper. oe 
: Thereupon. the Department, by letters of January 18 and 28, 1898 — had 


(26 L. D., 48 and 97), directed that the restoration to entry of the lands __ 
- which it had ordered to be restored by departmental letter of July 15, ~ 


1893 (but, which had been suspended by departmental letter of Nove: * oe 


: - ber 8,, 1893, because ‘of the. pendency of the suit above mentioned), a 


should be proceeded with. On April 15,1898 (26 L. D., 697), instruc: 


tions were issued to the local officers at Les Angeles, California, relative 


7 to the proper manner of carrying into effect said order of véstoration. , 


o. ‘With said instructions was transmitted a diagram showing the limits — - | 
of the said. grants. as they overlap the lands to be restored, and ae -_ 
a explanation thereof. it was said that—. ; | tgs 


under the decision of the court the restoration will émbrace all fie. ‘allie Some _ 


| : - within the thirty (30) mile limits of the forfeited Atlantic and Pacific grant tothe | . = 
oe, extent it is overlapped by the Southern Pacific branch line grant (both twenty and as 
- thirty mala: limits) outside.the twenty mile primary limits of the Southern Pacific. e 


: . mnain line grant, and also the tracts above described. within the latter limits as being oe 
_ involved ; in the suit recently. decided, with the exceptions noted. 7 : 


~The lands outside the primary limits of the Southern Pacific main line grant, ‘and | 


= ~ within. the limits of its branch line grant, are of. four classes, as follows: Lands. 


. within the common granted limits of the Atlantic and Pacific grant. and the South- - 
erm. Pacific. prant of 1871; lands: within the granted limits of said Southern Pacifie ge ae 


| grant aud the indemnity limits of the Atlantic and Pacific grant; lands within the | yy 


— : -granted limits of the Atlantic and Pacifie grant and within the indemnity limits of - . ; a 
~ the Southern. Pacific; and lands within the common indemnity limits of both grants. i ar ae 


‘ Pe . The San Gabriel reservation is noted on the diagram and colored pink. a ee eee 
~All applications to select, and all selections, by: the Southern Pacific Ralimnc - 


ad ‘Company on account of its branch line, of the lands to be restored, are rejected and. ens 


ca es tres respectively; and you will so note upon your tecords.. 


“The: lands referred to as being excepted ’ ‘from restoration are. ue. et 


oe * lands involved in the suit decided by the United States supreme court a. 
(168 U. 8., 1, supra), which were claimed by defendants in that suit . ae 
o other: than the Southern Pacific Railroad Company, and the. trustees of os 
a eertain mortgage executed by that company, and the lands lying 
--- swithin the San Gabriel timber-land reserve, all of which are » specifically ee 


nated | in said instructions. = | OS Nie 
The land here. in L-controversy, being: situated within the common fae 
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a de and denite tate of. the eae to. the niente and Pacific cane and i 


_. that to.the Southern Pacific Company branch line, and. not within the. 
| exceptions: referred to, are within the said instructions as a part of oj 


the restored lands. The departmental decision of November 22,1895, 


holding intact the company’s selection of the same, was therefore  —~ 


-... erroneous, and is hereby set aside and vacated; your office decision of 
-, August 1, 1894, is reversed ; and appropriate action will be taken aon “3 
oe Smead’s application in accordance With this decision. = Souk Sunes 


: ‘MINING CLAIM—PLACER ADVERSE—J UDICIAL. AWARD. 


_ CLIPPER Mirna Co. v. SEARL Br ate 


a judgment ofa oes in adverse. proceedings. instituted i a placer. claimaut, as : 


. ag ainst alode applicant, wherein the adverse claimant. is awarded the possession — : 
of the land in controversy, forms no ‘basis for a lode entry by such’ adverse 


. claimant, where, in the adverse claim. filed in the local office and set forth in the _ 
pleadings of the adverse snit, said claimant rests his right to the land in con- | 

_ _. troversy solely on his alleg ed piace claim and agser ts that there. are N0 kp owl 
a lodes or veins therein. — - | 
Py The adverse claim in such ease, and the. juipnenes thereon, will ie be eceeana | 


on the ground that the land in contro ersy, by previous decision of the Depart- er - 


ment has been held to contain no placer deposits, where said. adverse claim has 
been recognized by departmental ' decision, and sustained ‘by the trial. court, and 


~~ the matter is pending o on. a oecemnes in error in whi ch a atper otead has been _ 


allowed. 


= ones g Seeretare y Ryan to ‘the Coinmissioner of the General Tina Ofies, 


7 a (Ww. VY. D.) eae — August 25, 1899, ee 7G. B. G. Me _ | 


. This case auvolees that portion of the So- called. Searl ‘placer mining a 7 
claim: in the Leadville, Colorado, land district, which is embraced in. _ 


2 7 the so-called Capital, Congress, Clipper and Castle lode mining claims. oT 7 
_ The land covered by this placer claim has been the ‘subject of depart- | 


mental consideration on several occasions: (7 Copp’s L..0., 36; 11 L.D., - ee ae 


441; 221. D., 527). So far as is material to the present inquiry, the oe 


: - facts are briefly as follows: 


>. September 1, 1893, the. Olipper Mining. Conia nda application . : oe 
for patent for ‘the Capital, Congress, Clipper and Castle claims, at 9 
the Leadville, Colorado, land office, the claims being described . in D the | 


7 application as containing veins or lodes bearing silver. 


October 28, 1893, and within the period of publication of notice: of oe 
said application, io D. Searl. and others filed in the local office an oe 
_ adverse claim against the Clipper Company’ s application, alleging that ie 

_ the adverse claimants were. the owners of the Searl placer mining _ 


claim; that said placer claim was the. prior claim in the point of time. 


of location and embraced a portion of the area included. in said lode — : 
claims; that.the adverse claimants and their. grantors had been con-. ee 
; tinuously i To Ene Possession of ane. placer claim since. the: Jocation te 
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2 ae that. they ee complied with all requirements of the alta. Mee 


- laws, customs and rules; that neither the OE Company nor those a 


S yidiin the. placer claim ; ‘and that the pagers ‘dafmants were  éntitled © 2 


Birdy: | to the area. in controversy. The: adverse claim contained no statement 7 


| that there were any veins or lodes within the limits of the placer claim - 
or that the advers se claimants. were e claiming any. known veins or lodes - 
therein. ae 3 : | | 
| Within the tine resceibed: fiession the ike Goines ‘Geiugit 
suit in the district court of Lake County, Colorado, against. the Clip- 


per Company to establish their adverse claim. In their pleadings in 


that: suit the adverse claimants rested their right to the land in contro- 

_ versy upon the location and continued. maintenance of said placer min- | 
ing claim, asserted that the. Clipper Company had wr ‘ongfully withheld 
from Ghenn the possession. of the area in conflict: since November 25, 


be 1890, and denied the existence of any known veins or lodes within that — | | 
| area: at the time of the bringing of the suit. April 28, 1898, ay judg. car 
' ment was rendered i in the suit, finding and adjudgin os that: the adverse a 


if claimants were entitled to the possession of the land. in controversy. A 


| This Jand was described in the. judgment as follows: 


‘That portion . of the placer claim called The Searl placer alginn, slnuate: in, ae 


on California mining district, county of Lake aud State of Colorado, bounded and — 


 deseribed as follows: Beginning at corner No. 2, U.S. survey. No. 6965, thence “A” = 
81° 36’ W.490,9 feet; thence “B” S. 8° 30’ E. 100 feet; thence °C” 8, 71° 26' 27" B 


ae 61 feet; thence “D” s, 81° 36’ W.13.58 feet; thence mn N. 69° 51’ W. 178.12 fects ee 


: thence ope Ss. 75° 35" W. 144. 2 feet; thence GS 81° 36! W.. 23.7 feet; thence cH” i. 


-_N, 77° W. 135.6 feet; thence “1” N. 8 24/ W.58.8 feet; thence “J” 8, 819.36 W150 
"fect; thence “K” N. 77° W.161 feet; thence “L” N. 8¢ 24’ W. 1441.9 feet; thence 


oy? N. 81° 36’ E. 300 feet; thence aN” §, 8° 24’ FB. 108.3 feet; thence 0” N. 81° 36/ 


; “E. 300 feet; thence. bl dd S. 8° 24/ KE. 70.1 feet; ‘thence QO N. 81°. 36’ E. 264, 4 feet; ie 


“thence. “RY S. 50° 80’ E. 52.3 feet; thence “ge S. 8° 24’ E. 142.3 feet; thence “T” S, 


Pe ee 81° 30° W. 132 feet; thence “ye §. 50° E. 199 feet; thence Co eae S. 30 2d! E. 168.63 . oe | 
feet; thence sey N. BLY 36! E. 150 feet; thence ux Ss. 50° E, 295, 9 feet; thence Y”” oe | 


7 8.5 30 24’ E EB. 703. 87 feet to plave of beginning; 7 comprising 35. 59. acres more or less. 


August 4, 1898, this judgment being il fall force and not having : 


he been super ceded or vacated by. any appellate or other. proceeding, the 


adverse claimants filed | in the local office: a certified copy thereof, 
accompanied by the mana! ‘application. in writing). subscribed ‘by 
them or in their behalf: | ok 

ca “APPLICATION 10 PURCHASE, 


ee T the Register ae Recetver, United States Land Office at Leadville, Coli a oS a 
The undersigneil, claimants under the provisions of the Revised Statutes, Chapter x 


Six, Title Thirty-two, and legislation supplemental thereto, hereby apply to pur- 


ah ane. that mining. claim known asthe Capitol, Clipper, Congress and Castle lode. — 


rad mining claim, section. 24, in township No.9. south of yan ge No. 80 west. 6th: principal - ; ui ‘ : 
. ‘meridian, designated as lot No. 6965, said lot No. 6965 extending 872.77 feet in length 


on the said Capitol lode; 1500 feet. in length on the Clipper ‘lode; 1500 feet in length | 


2 0 on 1 the Congress lode, and 1500 feot o on. the Castle lode. Said els aim 1 being the amounts ae age 


. |. tract being recovered on the 28th day of April, 1898; said claim being descr ibed by. | a 
'. - metes and bounds as follows, as. shown by the adverse plat on file in this preceeding: . 


a 409. 9 feet; thence course “B” S. 8° 30’ BE. 100 feet; thence course “C”'S. W712. 26) 27%. * 49 
_E.61 feet; thence course “D” 8. 81° 36’ W. 13.58 feabe: thence course ‘E.” N, 69°51. 

W. 178. 12 foot theuce course ‘'F” §. 75° 35’ W. 144.2 feet: thence course Gr g, glo 

36’ W. 23.7 (eet: thence course “H” N,77° W. 135.6 feet; thence course “1” N, 8° 24 
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_ recovered by the said iisiniatts as a Lae of the Searl placer i in an mad verse suit flea 7 = 
by said claimants. against The Clipper Mining Company, as suit No. 4580, in the dis- 


trict. court of Lake county, Colorado on. November 23rd, 1893; judgment. for said 


‘Beginning at corner No. 2, U.S. survey No. 6965, thence course “A” §.81° 36° W.. 


W.58, 8 feet; aicnGe course ‘J §, 81° 36’ W. 150 feet; thence “RYN, 712 W. 161 feet; 
thence course ‘‘L.” N. 8° 24’ W. 1441.2 feet; thence course ‘(M” §. giv 36/ IE. 300 feet; 
thence course “*N” 8. 8° 24’ EH, 108.3 feet ; thence course «eO” S. 81° 36’ E. 300 Pate 
thence course “PP” §.8° 24’ E,70.1 ft; thence course ‘*Q” §. 81° 36’ E. 264.4 feet; 
thence course “oR” S. 50° 30’ £.52,3 foot; thence course “SS 80 Od! Bh, 142.3 feet; 


- thence course “T” 8, 81° 30’ W. 182 feet; ‘hens course ““U” §, 50° EB, 189 feet; ‘thence aa 
. course ¢V” §; 8° 24 I. 168,68 feet; sence course “ Ww? N. 81° 36 E. 150 feet; thence © 
_-vourse “X” §, 50° E. 225. 9 feet; thence course se fe 8. ee 24’ -E. 108. 87 feet to the place = 
of beginning, : 
es The area herein applied for conatiutes the entire area Spplied 4 for ae the said - 7 
Clipper Mining Company, as the Capitol, Clipper, Congress and Castle lodes, all of 


-.. which was recovered by these the claimants in. the said suit. 4580, as shown By the 


certified transcript of the said judgment therein filed herewith. : 
This application is made without prejudice to the rights. of these. alainants to 7 
= Bpply for and enter the remainder of their said Séarl. Placer Mining Claim. not cov-. 


ered by the said Capitol, Clipper and Castle lodes. Said lode mining claim embrac- 7 


ing 85.59 acres in the California mining district, in the edunty of Lake and State of 


Colorado, as shown by the survey theréof, and hereby agree to pay therefor one ; 
hundred and eighty ($180.00) dollars, bein & the rey PEE thereof. , . 
_ Dated August 4th, 1898. fo 


‘The adv verse simnants then paid fog the and in voouciouorse ee price oe 
fixed by law for lode claims, receiving the receiver’s receipt therefor, 


and made entry « of said land as lode mining claims, under the names 
7 ‘designated in-the Clipper. company’s application, receiving a certificate ~~ 
of final entry from the register. The whole proceedings with the certi- ° | 
_. fied copy of said judgment-were then certified or transmitted to your . _ 
office as required by section 2326 of the Revised Statutes, where they 
were met by a protest. filed by the Clipper company AERTS: said entry rae at 

- and against the issuance of patent. thereon. _ oes 
_ Your office decision of December 20, 1898, sonsidered these entry — 
proceedings and held that in the payers Glain filed in the local office 
and in their pleadings i in the adverse suit the adverse elai mants rested ~ 


a their ri ight to the land in controversy solely upon their alleged placer — 


_’ claim. and asserted. that there were no known veins or lodes therein; 
~ that the judgment i in the adverse suit awarded said land to themasa-~ 
part of said placer claim and not otherwise; that such judgment did 
not establish in them any right. to make a lode entry or receive a lode . 


i patent and that the lode eutry should be. canceled as wholly. unauthor- 


ized. From this decision Searl and his. associates, the adverse claim. ae 


- ante have appealed to the ee 
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“ae “The decision. of your “office was + clearly correet and. is eles - i : 
affirmed. | oa 
The Clipper company eontende. ise itie andi in niconteovstay does not es tet 


contain any placer. mineral deposits. and was so held by this Depart- 
ment in its decision of November 13, 1890 (11. L. D., , 441), and that. 
therefore no placer patent can be igsniad: to Searl and: his: associates Aa 
_.. under their judgment. - ‘Itis a sufficient answer to this to say thatno = 
‘ request for the issuance of. a placer. patent. under. said judgment has 2500 ° 
been made,, and until. that. is done there will be no. occasion. ‘to deter- oe 


: i) mine the rights of Searl and his associates to such a patent. | : eo 
The Clipper company also asks, because of the departmental decision Soe 


2 of November 13, 1890, holding that. the land in controversy contains no ae i 


placer mineral deposits, that the adverse. aim of Searl and his asso- . 


- ciates and the: judgment. sustaining ‘the’ same be disregarded and. the : 
land be patented to the. company as lode mining claims under its appli- 


cation first above recited. Recognition having been given to said — a 
adverse claim by departmental decision of May 18, 1896 (22 L. D., 527), 


the correctness of which is not now considered, and the adverse claim — 

having been sustained by the judgment rendered in the adverse suit, 

and the matter having been taken to, and being now pending in, the: 

supreme court of Colorado upon proceedings in error in which a super- 

~ sedeas was allowed March 7, 1899, the Department will not give further — 

7 consideration to any eletiied rights of the. Clipper, company until the 
matter i 1S S finally determined by the courts. 


ey, 


JULIA E.. MYERS. 


Motion for review of departmental decision of May 92, 1899, 28 Lb. D. | 
399, denied iy eeevlery Hitchcock, eed 23, 1829, | at 


——— 


Waa’ VD. PETERSEN, 


“Motion for review of departmental decision of June 14 ee 28 L. Dy | 


we a | 510, denied by. pare Hitchcock, extn 28; Sone 





_ PRACTICE—APPEAL—MODIHICATION OF RULES. 


| Warring ED AL. a ‘Jerr Davis Minne Co. 


ey 7 ‘The Goneral: ‘Land ‘Office, after: an ~ sppeal: ‘from ‘its: decision in a case, is ae ve 


Ceo a authority therein to grant an extension of time. for filing ar gurnent, or otherwise woe a oo 
Sea eae 2 modify the Rales of. Practice with Tespect to the proceedings: on appeal. es 


Seer etare yo Hitehoook to the Commissioner oft the Gener al ‘Land. Oiftee, ee 
es (W. Ve DD ere _ August 28, 1899. ae (BE ‘B, i) eee 


it appears: ‘that ¢ on :Taly 11; 1899, ‘while. the. fone entitled case eat ie 


. ° ~ pending bel before the eas tment ¢ on n appeal f from your decision of of Mareh. a 
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“90, 1899, dismissing the protest of ©. K: Whiting et all against the iat od 


ie éation of the Jeff Davis Mining Company, as. to the Bull Domingo and. 


= a ; Annie May. Wells lode mining claims, em braced with other lode mining 


claims in the said application, a letter was. written by your office, 


a addressed to the attorneys for the protestants, purporting, upon their: 
- request, toallow an extension of sixty days’ additional time within which — 


to file.a brief in-support of their appeal to the Department. 

After an appeal has been taken. from a decision of your office in a 

case further proceedings therein are controlled generally, as to the 

time for the filing of appeal and argument, by the Rules of Practice. _ 

In such case no authority exists in your office to grant any extension. 
of time or to modify in any way the Rules of Practice pertaining to 
- Such matters, and the attempted grant of an extension of time.within 


. which to file a brief was’ therefore ee and i is noone by the 


ae Department. - 
“Inarevorsons. 
oe ‘MANNER oF PROCEEDING UPON SPECTAL AGENTS’ REPORTS. 


"DEPARTMENT or THE INTERIOR, ery aa 

es . GENERAL LAND OFFICE, 

es | ; ne » Washington, D. C., , August 18, 1899. 
| To Reg er and. Receivers of United States District Land Offices. 


ae GENTLEMEN: The following rules. are prescribed for the government : : 2 : 
of all. parties concerned in proceedings. arising on reports: of special Oe ge 
aes agents. affecting the validity of claims to public lands, viz: a 


1. Hereafter, when there is filed in this office a. report of a special: ; 
agent alleging that.a certain. entry, filing, location, or claim for @ speci-. 


fied traet of public lands, is fraudulent, or illegal, or.that the claimant _ 
--. -has failed to comply with the requirements of law, and: the facts pre- a 

sénted are sufficient, if true, to warr ant the cancellation of the entryor 

claim, the proper local officers will be promptly advised thereof, and or 


will be directed to serve notice poe the ee or claimant in the. 


x. follo wing manner: 


°2.-The notice must specifically define the charges. contained i in nthe : 


special agent’s report adverse to the entry, filing, location, or claim; ee 


and whe entryman or claimant shall be advised: that he will be allowed 
thirty days within which to apply for a hearing, and that a failure to 
_ apply for such hearing within the prescribed time a be taken as an 
admission of the truth of the charges. 

8. Said notice must be served personally, or, in cases where avidence 
is submitted to this office showing that due diligence has been used by 


the local officers and the special agent, and the party or parties can not — 
be found, notice. by publication in accordance. with Rules 13 and 14 of 


Practice may be specially authorized and. directed by this office. oe 
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sent the government at the trial, -and the local officers will be directed — : : 
to confer with him and agree upon a day therefor, of which they will a 





“ — . 


e “A, Tf the entryman.< or : claitiant: applies. for. a bearing, the logal officers - : ne : 
eae will promptly. forward the application. to. this office when, at as early We see 
+ day thereafter as practicable, a special agent will be assigned. to-repre- 


duly notify all parties i in interest, and otherwise proceed a as provided by: 
the rules of practice governing contest. cases. pi 


5. Upon the termination of the hearing (at which the pusion of ‘proof 
will: be assumed by the government) the local officers will, without 


delay, make their. finding and. recommendation in the case, duly notify . 
- the defendant thereof as in other. cases. (Rule 44. Practice), and, upon 


the expiration of the time allowed. for appeal, transmit the record . 
this office. . 7 3 
6. ‘In cases where the ene: y man or roluimants after ane notices fails to 


=<. poly for a hearing within the time allowed, the local officers shall, at — 


- ~~ the expiration. of the prescribed time, render-decision as in other ex 
Sn parte cases, The failure of the entryman or claimant. to- answer to the es 
—.. gharges shall be taken as an admission of. their trath, obviating ones Dee 


o - evedsity of. submitting evidence i in su pport theréof, 


c- . Notice of such decision shall ‘be given the entryman or sinaae oe 
pe by, the local officers, as in other cases (Rule 44 of Practice) allowing the: - fae 
-- usual time for appeal: If, at the expiration of the time allowed, no 
appeal has been filed, the ease shall be transmitted to this office to beeps ee 


ea. disposed of in the same manner as Other ex parte cases, 


8, Hereafter, no entry, filing, location, or other public. land elaim will: or 
2 be. canceled upon allegations contained: in a special agent’s report, > 
= except upon proper evidence that the entryman or claimant had notice 
of the charges against the same, either by per sonal service of notice,or 
after due and proper notice has been given. by publication: under r Riles a 


oe 18 and ‘14 of Practice. 


Moo “9, Instructions of Novenber 4, 1895 el L. Dp, , 367), ‘velative t to hear: oe 
9 ings ordered. upon ‘special agents’ reports. will remain in full. force and 


ee effect, where not i in conflict herewith, but all instructions relative to any 
proceedings upon oF agente! oe Inconsistent herewith, ALG | 


Perey rescinded. | : | 
10. All notices to be served . on 1 entryinen 0 or r claimants ames “these: | 


ue instractiona,, must likewise ‘be served on. transferees: or. mor tgagees, 
. where such: transferees or mor tgagees are of record. as parties. in inter 
—estin the local land office or.in the Gener al Land Office, pes 





ey y seepecttully,. | 

| WwW. A “Rramaeps,, 

Acting € Commissioner. - i 

“Tos, “RYAN, 2 
Seen Seer retary. 





ee" DECISIONS ag ee TO THE PUBLIC LANDS, 143 
Corn VD: BRADEN. 


| ‘Petition for spoueean’ denied August 29, 1899, e Scanetany Hitch. 
BS ae’ pe See departmental decision of October 21, 1891, 25 LL. ‘D. ay and 
| ee 19, aka 26 1. Dd, 536. _ | | 


a — 


" McFArLann Vv. McALisrER, 


7 Motion for. review of departmental decision of April 28, 1809, 28 Li 
| Dy, 337, , denied by ee Hitchcock, August ol, 1899. 


MINING CLAIM—MILL SITE~SECTION 28387 é £ R. S. 
| _ Bropiz GoLp REDUCTION Co. 


The right ‘tO a patent for a will site, under the second clause of section 2337, R. S., | 
- depends upon cue pr esence on the land APRS for of a aha cs mill or reduction. 
works. : ; | . 


Secretary "y Hitohoock ‘to ‘the Doioncner of the General Lana Office, ae 
(Ww. Vv. Dp.) ns eae: August 31, 1899. ome tee (O. J. Ww.) a 


_ lt appears that the Cripple Creek Gold Extraction and. Power Com: | 
pany filed mineral - application No. 370 for the Mound City nillsite, | 


- located May 12, 1892, embracing five acres of Sec. 5, T.15 S., BR. 70 W., me: 
Pueblo land district: Colorado, which was surveyed for patent On | 


~ December 7, 1892, as survey No. 7726, and the field notes duly filed in 

the land office: at Pueblo, Colorado. lt also appéars that the greater. 

part of the five acres so located and claimed by the Cripple Creek Gold. 

| Extraction and Power Company was found to be within the boundaries: 

| of a claim known as the Tiva placer claim. In or ‘der to avoid litigation - 
an amicable agreement was reached between the Cripple Creek Gold 
. Extraction and Power. Company and the. owners of the Tiva placer - 

claim, under which the said company agreed to exclude fr om its appli- 


- gation that portion of the millsite applied for which was. within the’. -- 


exterior lines of the Tiva placer. claim, and the owners of said. Tiva, - 
placer claim agreed to obtain patent to the ground so excluded from : 
the. application of the. Cripple Creek Gold Extraction and Power Com- 


pany, from the United States, and thereafter convey title to said. ground . : | 2, 
to said Cripple Creek Gold Extraction .and Power Company. This — 


- agreement appears to have been fully carried out, and the land obtained — 

_ under said agreement with’the owners of the Tiva placer claim is the | 

— land. upon which the mill and reduction works of the Brodie Gold. - 
_. Reduction Company are located, the Brodie Gold Reduction Company | 


having succeeded to the rights of the eRe Creek Gold Extraction 


3 and Power Company. = 
~The Brodie Gold Reduction Company,. AS successor to the rights sf a 
the Cripple Creek Gold Extraction and Power Company, filed its appli ae 
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ee to Ppurolass certain parcels of land, whieh: it is s alleged form: ao : 
-. -part of the Mound City millsite, as show by mineral sur vey No.7 726- ah 
as. amended May: 26, 1897, and on September 20, 1897, said company - 7 


was. permitted to. make mineral entry No. 1348, on which final certifi- 


~ eate issued in due course. The amended tmineral’ survey No. 7726 | 
Tes “appears to have ‘been made in compliance with instructions from n your = ee 


‘ : office bearing date April 16, 1896. . 
-. On December 10, 1897, your office held mineral antay, Noe 1348, for oy 


. : “cancellation, and on March 10, 1898, denied a motiou for review of said. 
--. decision of December 10, 1897. The Brodie Gold Reduction Company a8 


has appealed, to the Department, alleging error in said decision. = 
It is not denied that the mill and principal improvements. of the oF 


ae “applicant: company are located on the land excluded from the original ees 
ee application, of the Cripple Creek Gold Extraction and Power Company, ees 
and itis apparent that the amended survey No. 7726 of May 26, 1897, 9° 
was for the purpose of excluding the ground which was the. subject. oe. 
‘matter of the agreement between the Cripple Creek Gold Extraction 
ae Company and the owners of the Tiva placer claim, hereinbefore referred 
fy to, from the application. It is insisted, however, that the two small Pe 
parcels now in question, ageregating nine hundred and. eighty one; 
~~. thousandths of an acre, form part of the five acres originally. applied 
as. for! and. located. as the Mound ‘Onty. millsite, and i egutinnally. Possessed at 


z as a part thereof. 7 ets 
—. In view of: the facts you were of opinion that sections 2331 Revised a 


- ‘Statutes conferred no authority upon the Department to ou the 


ss tracts applied for as @ millsite. Said section is as follows: 


“Where nol- -mineral land not contiguous to. the vein. or lode is. used or series te Es 


the proprietor of such vein or lode for mining or milling purposes, such non-adjacent = 


a, surface-ground | may be embraced and included in an application for a patent forsuch 


a _ Veit or lode, and the same may be'patented therewith, subject to-the same prelimi- . 

nary requirements as to survey and notice as are applicable to veins or Jodes ; 3 but eae 

no location hereafter made of such non-adjacent land shall exceed five acres, and =. 

ee “payment; for the same must be made at the same rate as fixed by this chapter for the © 
ae superficies of the lode. The owner‘of a quartz-mill or reduction-works, not, owning 
tio gy mine in connection therewith, may é also receive a patent for his millsite;s as provided ee 


Bo | in this section. 


The appligant is within the last clause of said section: provided ihe G 


oe traata. are shown to be improved as a. millsite, but it’ is apparent that 
the company has no mill or reduction works upon them and that ibs 2o 2 
aoe mill and reduction works are upon the lands obtained from the iva oo 7 
2 “placer. — ‘The fact. that the applicant has a mill. and reduction. works — oie. 
- apen other land adjoining the land applied for does not help the matter. " - 
Your office properly held that a right to a patent fora millsite, under 
a _. the. second clause of section 2337. Revised Statutes, depends upon a be 


i oe presence on the land applied for of a quartz mill. or reduction works. 


| Shee Neve Millsite, 9 L. D., 460.) 


Your office decision is accordingly affirmed. 


2m, en mere THE PUBLIC cmuees 145 


‘REPAYMENT—DESERT LAND ENTRY—LASSEN couNntY ACT. 
| ‘LAFAYETTE D. MoDow (ON REVIEW), 


‘Where a dour Jand declaration is filed under the Lassen county ict of 1875, nd: i 


prior to the expiration of such’ filing, a declaration for the sane land is filed and - 
accepted under the general act of 1877, the latter declaration is not ‘ ‘erroneously: a 
ne allowed” within the intent aud meaning of the repayment act. . oe 


“1 Secr etary y Hiteheock to the Commissioner of the General Land ‘Ofie, a - 


(Ww. v. D.) eae August 81, 1899.07 mex Ww. Cc) 


A motion has been filed on behalf of Lafayette] D. | MeDow for review Pe 
| of departmental decision of March 2, 1898 (26 L. D., 283), in which his” 
application for repayment. of the. fees, commissions. a0 pur chase money. 


- paid on desert declaration No, 136, Susanville land district, California, -. 


— covering the SW. 4 of the SW. 4 "Sec. 28, the NE. + of the cate 4 and | 
the NW. 4 of Sec. 83, T. 30 'N., R. 12 E.,.was denied: a | | 
- The land in question is in Lassen- county, California, and on re anuary 
13, 1877, McDow filed desert declaration therefor under the provisions ‘ 
of the ve of March 3, 1875 (18. Stat. , 497). Under said act he was 
allowed two years within which to recluiin the land and make pr oof of 
the fact. Prior to the expiration of this time, to wit, on J anuary 7, 
- 1879, he filed desert declaration for this land under the provsions of 
the act of March 3, 1877 (19 Stat., 877), : 
~ Under the later law he. was required, at the time of filing as ‘decla: 
ration, to make paym ent at the rate of twenty- five cents per acre, which 
he did, and was also required to make proof of reclamation within. three 
years and payment of an additional one dollar per acre. 
He failed to make proof of reclamation, and by your oflice letter of 
September 22; 1885, his declaration was canceled. 
It was for. the return of the money paid at the time of the filing of 
the declar ation on January 7, 1879, that the application under consid... 
eration was made, it being Wneod: that said declaration was ‘errone- 
ously allowed ” within the meaning of the act of June 16, 1880 (21 Stat., aa 
- 287), McDow having exhausted his rights under the desert land jae 7 
| by the filing made on January 13, 1877, under the act of March 8, 1875. 
The second section of the act of June 16, 1880 (supra); provides—_ 


In all cases where. homestead or timber- culture or desert-land entries or other en- 


tries of public lands have heretofore or shall hereafter be’ canceled for conflict, or Aen ait 
_where, from any cause, the entry has been- erroneously allowed and. cannot be con- —_ 


‘firnied, the Secretary of the Interior shall cause to be repaid to the person who made | 
such entry, or te his heirs or assigns, the fees and commissions, amount of purchase’ 


*. Money, and excesses paid upon the same upon the surrender. of the duplicate receipt: ~~ . 


and the execution of a proper relinquishment of all claims to said land, whenever 


; a such entry shall have been duly canceled by the Commissioner of. the General Land. - - 


Office, and in all cases where’ parties have paid double-minimum price for land which - 


has afterwards. been found not to be within the limits of a railroad land grant, the | 
excess of one ‘dollar and twenty-five cents per acre shall in nee manner: ‘be renee to a 
ae _ the purchaser thereof, or to his heirs or assigns. 7 Gia ge 


10 
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Tt will bea seen. hat is act ubhonee repayment where i a Sami 


oe uiry has been err oneously allowed. and can not be confirmed. ua 
‘The act of March 3, 1875, as well-as the act of March 3, 1877, “cleaily. a 


ee ' distin guishes between. the dee ‘laration filed as the in itiation of the claim - = : 


ee and the entry allowed only after proof: of reclamation. a 
ae es would appear, however, that in the previous administration of the ae 
| eget. of June: 16, 1880, the. declaration has been treated | as an ey, ae 
. and repayment of the’ money paid thereon. has been authorized. = 


In the decision. of March 2, 1898, it-was. held that. McDow’s. ‘icaett pe 


aaa - deslarition of January 7, 1879, was not ‘ erroneously allowed. ” within ao 


: othe. meaning of said act of June 16, 1880, and for that, reason repay: bi 


- oo) ment was refused. ie se 
_- In the recent. case of Bernard. Noahane (26 Te D. 673) i it was, held _ 


Mee ? ant’s rights under. the doser b laid laws. 


In said case it was found that. the. prior declaration w was | made by a : 


ao Benjamin: Neuhaus and not. Bernard. N euhaus. | aes 
_.. In support of the fir st, proposition, Vig? as: ‘to the. affect. oe a “filin g : 


. a that a desert declaration made either under the SGieaen county actor’. : 
~~ the general act of March 3, 1877, and: abandoned, exhausts. the claim- —_ 


| : : . “made under the Lassen county act, upon. the right granted by the gen- oa 
eral act of March 3, 1877, the fact that the first filing was made prior _ 


fo tothe passage of the act of March 38, 1877, while referred, to in the deci-_ _ 


_... sion-under review in quoting from the decision of your office, appears 

~..to have been overlooked, for the decisions referred to in. support ofthe 

-- yeversal of the holding of your office, that such filing did not exhaust 
the right under the act of March 3, A877, viz: ‘Fannie D. Lake, 18 I. Dee 


B80; and Simeon D. Wyatt, id., 99, do ‘not involve that. question. Th oe 
ee these cases, the parties. claimed: that the rights were cumulative, and. ees 
es te after the passage. of. the act of March 3, ‘1877,. made each two: declara-. aS, 
tions for different. tracts, claiming: the right. to one under. the act of 


ae 8 March 3, 1875, and the other under the act of Mareh 3, 1877. 


Oe a The effect of the ruling in the decision. under review. is. that. ‘after the 7 F | 
lense passage of the act: of March 3, ‘1877, the limited right under the act Ot, 


‘ _. March 3, 1875, was: mer ged. in the. general: right. given by the: act of. 
"March 3, 1877; and that as the act. of March 3, 1877, contained. the pro. 
>. wision ‘4 that no person’shall be per mitted to enter more. than one tract. ms 
* OE land, and not to exceed six hundred and forty acres, which shall be 
in compact. form,” the two laws should not be.so construed as to per-  ~ 


| mit, in one county of the United ater the ace of two ne : 


. ae in. aad fort m, | 3 ee 
_In the case under consideration. but i one. Soe was. 5 godght ‘and ‘that : aa 


sce was in. compact form and covered less than. six. hundred and forty acres. 


~The original’ declaration, under. which ‘this tract. was. claimed, was. oe 


soe not: abandoned, nor had the: same expired prior to the filing: of the: sec. 
ae a . ond declaration undet the act of 1 1877. The, party evidently, soneht to ae 
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oe take advantage of the diwenenced period granted by the latter law, and “ 
.. the facts do not show that he transgressed its provisions. In this. - 
respect the facts | are different from those. ‘in “Simeon Dd. Wyatt oa a 
oL D., 61). he. rs 
i The previous decision; in. een it was held that said paeeont filing oe ad 
ae MecDow was not ‘ erroneously allowed” within the: meaning ‘of the: act ag 
-- of June 16, 1880, is adhered to, and the motion for review is 8 denied and ee 
her ewith returned for the files of your office. howe, ae 


“ 


“RESERVOIR FOR WATERING LIVE STOCK~PUBLIC LAND ) STRIP. 


Frank LAvGHRIN. 


. “The prov ision in the act of May 2, 1890, that the: ‘6 public! land str ip” oon ie apoued : 
to settlement under the ‘homestead laws, ” does not reserve said land -from the ~~ 


_ operation of the act of January 13, (1897, , amathorizing the use of public. lands for. : 
De reservoir purposes. cee ee : 


- Seoretain 'Yy Hiteheook to the Gdaweeonen of the Gener at Land Office, ae 


oe (we ve ‘Dy oa September 5, 1899. oe (Be Js H. Bee | 


Under date i, J ye 10, 1999, you transmitted e Pie penne ihe: ae 


appeal of Frank. Laughrin from your office decision of September 19, 
1898, holding for cancellation. his reservoir declaratory statement No. 

-182,. dated. April 19, 1898, covering the W. 4 of the SE. 4 of Sec. 7 cand. 
— the NW. tof the NE. 2 and the NE. 4 of the NW. 4 of See. As, T. 3N,, 


RnB, ©. M, Woodward. Oklahoma, and district. 


The. landé ineélved: are within the strip of land. south of sGiitl costenn 


-. Kansas and southeastern Colorado which was ceded - to the United ‘ 


: ~ States by Texas: in 1850. -It was for many years: called “No man’s 
land,” and more. receatly the “Public land strip.” It: has always been | 


—. @ part of the: public domain since. it was. obtained from. Texas, and by 


the act of May 2, 1890 (26 Stat., 81), entitled “An Actto pr ovide a tem- 


a porary government for the territory of Oklahoma,” ete., it was made a e : 
part of that territory and “ opened to settlement under the natlomehare : 


ay of the homestead laws.” 


| ~The reservoir declar atory statement sida consideration in ‘this case. os | a 
was filed under thé act of Jannary:1 13, 1897 saa Stat. ba the first sec. Sey 


| tion of which provides— 


: ‘That any person, live-stock company, or transportation corporation engaged: in np: 
breeding, grazing, driving, or transporting live stock may construct reservoirs upon : 
-unocenpied public lands of the United States, not mineral or otherwise reserved, for. ~~ 
- the purpose of: furnishing water to such. live stock, and shall have control of such Ex | . 
ae reservoir, undér regulations: prescribed hy. the Secretary of the Interior, and. the) ° 
— lands upon which the same is constructed, not exceeding ove hundred and sixty 


acres, so long as such reservoir is ‘maintained and water kept therein for such. pur- eee 


+ poses: Provided, That such resérvoir shall not be fenced and shall be open to the” 
ns goa Uso of any person desiring to water animals of any kind. : ae Sy 


ae Se 


a. 
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: ‘The second section provides for filing declaratery y statements sby the. ; : Bet 
| par ties entitled thereto under the first section of the act. ne 


Your said office decision. holds: that the opening: of. this : abnte’ inn x 


of strip “to settlement under the provisions of the homestead Jaws,” is ae 
such a reservation of the lands therein that the act of J anuary 13, 1897, mtd 

7 bo provide reservoirs for watering stock, does not apply thereto. ae 
In said act of May 2, 1890, by which the lands involved were opened 
0: settlement, it is provided that sections sixteen and. thirty- six in each 
| township in said territory: shall be reserved: ” for the purpose of being 


applied to the use aud support of. the public schools, and that all actual 


and bona fide settlers. upon and occupants: of the lands in this “ public 
land strip” at the time of the passage of said. act. shall be entitled to. 
have prefer ence right thereto. The balance of the lands therein were 
- - to be disposed of under the homestead. laws only, but this, j in the opin- 
Aik 2: ion. of the Department, did not constitute them “reserved » oe in oS : 
a co ordinary or proper meaning of the word. ==. : 
-— . It willbe found that the words: we oflicew ise ee ” or r the ond ae a 
seers ‘ heretofore reserved,’ ” when used in the excepting clause of an act of | as 
es Congress making a grant of. public lands, or providing for. some dispo- a 
oe ~ sition thereof, have generally been used for the purpose. of excluding —_ 
~~ from. the operation | of such act those tracts or portions of the public A 
domain that have been withheld from settlement, having been set apart 
ve: for’ some particular. purpose, and not to the whole body of large areas” Oe Hs 
oe of public | lands opened to settlement: and oe in some particular a 
ae: ; ‘ a : manner. | - - cae 
errs : AS shown herein’ Congress in said act.of. May 2, , 1890, made. certain 7 
~- zeservations of land for general disposal in said strip, ane in the differ- 
ent States and Territories there are school, military, forest, park and 
other reser vations of the public. lands, and- to such the words co ‘ 
wise reserved,” in the act in question, undoubtedly refer. . a 


To give the words as used: the coustruction placed upon ‘them Be . ae 


to wit: the providing of places i in those sections of the country having 
no stream or facilities for watering ‘stock, where the settlers and parties 
driving herds through the country could ‘find water for their animals. 
‘The conclusion of the Department is that. the act of J anuary 13, 1897, 
is applicable to. the tracts in question and others similarly situated in 


cs said “public land strip.” Taking this view of the matter, your deci- 
sion holding Laughrin’s said reservoir declar atory statement, No. 182, _ 
for cancellation, is reversed, _ Whether the declaratory | statement : 

should for other reasons be soocead” has: not been considered = the: - 
rae Department; and 18 left open for: the consideration ss fyour. office. : 


. your office letter to the local officers would be a: forced and unusual . : 
construction, and one not intended by Congress, as it would tend to 
. defeat the: object Congress evidently. had in view. in passing said act, 
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ae LAND ENTRY—ALIENATION—ERAUDULENT ENTRY. i 2 
“Unirep STATES V. BRYAN 3 EL re 


A power of a eeuiee executed and delivered by a ‘kmber land Spplieant, prior to 


final proof and entry, authorizing the sale of: the land, is an agr eement i in viola- eo 


- tion. of the act of June 3, 1878. 
A timber land entry secured on proof and ‘payment made in the name of thea ppli- 


cant, but in fact by and 298 the sole benefit of anobaer is an evasion of the law = 


and fraudulent. 


oa Secretar y Hitchcock to is euailestaase of the Cau Land “oft ice, 
| (W.YV.D.) as September 5, 2099 .-" — (W. M. W.)- 


Jacob H. Beak: as successor in jierent of Louis Bryan, has appealed . 

from your office decision of January 20,1898, holding for cancellation | 
_ said Bryan’s timber land entry for the SE, 1 of Sec. 25, T, 21 N., R. 16 
_ W., San Francisco, California, land district. 
- The record shows that Louis Bryan filed his sworn timber Jand appli- © 
cation March 7, 1883, under which proof was made May. 31, and on — 
June 4, 1883, the entry ‘was allowed and receiver’s receipt issued for 
the purchase money.: This entry was subsequently investigated by a | 
- special agent of your office, who reported, in effect, that it was made in 
the interest of another party than the entr yman and that it was illegal 
and fraudulent;. that, as shown by the county records of the county 
in which the jand: is situated, on the day the entry was made Bryan 
gave to M. D, Hyde a power of attorney to transfer the land, and that 
thereunder Byes transferred the tract to J.P. Simpson on August 22, 
1883." 

December 21, 1889, your office held Bryan's entry for cancellation on. 
said special agent’s report. — | 
December 15, 1889, M. D. Hyde, as the attorney. for the grantees of a 
7 Bryan, filed in the geal office an application for a hearing, and on Feb- 


ruary 13, 1890, your. office ordered the hearing and directed the local — 


officers to confer with a special agent as. to the date ther efor. oo 
The hearing was held October 5, 1897, at which the Govanneut was” 


Tepresented by a special agent of your office, and Jacob H. Brush, the - i 


a present owner of the land under transfers ff om Br yan, was represented | 
by M. D. Hyde as his attorney. | 


November 2 2, 1897, the register and receiver fond from the nee ee: 


ae submitted that theré was no wilful fraud committed by the enti yman, Zi - 
and recommended that the entry be released fr om suspension. ~ 


January 20, 1898, your office cousidered the case and found the entr Y v. er 


to be fraudulent and invalid and thereupon held it for ean eons HOUR 
~The transferee, J acob H. Brush, appeals. | 


It appears that on March 7, 1883, the. entryman, Bryan, exacted ab | ee 
power of attorney to M. D. Hyde, whieh was recorded on the records. - 
| oe the one in which the land lies ess ae 27, 1883, under which said 


oto 150 DECISIONS RELATING TO THE “PUBLIC LANDS. 


— “Byao, a as Seer attorney in fact, cone eded the an to J ohn Pp. ee a 


ieee son August 27, 1883. Afterwards said Simpson died, and on January ne 


te 25, 1892, his administrator, under the orders of the probate court, sold | - : | 


the land, with other land, to Jacob H, Brush for $5,400.00. 
7 At the time the case was called for trial before the register: and 
receiver the special agent stated that he had made diligent search for 


2 os witnesses to testify in the case, and that the only person who possessed — ¥ ; 
ed any knowledge of the transactions regarding the entry and subsequent ee 


s sale of the land was M, D. Hyde, who appeared as attorney for Brush; 


ee and requested him to be sworn as a witness, which he consented to, and — ve 


ie was the only witness who testified in the case. The witness testified | 7 . y 
that he was the same person who, in August, 1883, as the attorney inv 


fact for Louis Bryan, executed a deed conveying the land in question — 


ae; to John P. Simpson. . He was then asked to state concisely the. sie - 


- stances which, led up to the sale, and answered as follows: | ae 


In the latter part of 1882, and during the year 1883, there was considerable excite. | = ; 


- ment in California regar ding the redwood timber land in Mendocino county. ° 


ei ae that. time it was not required. that the entryman make personal ecamination of : _- . 
. the land,-or that he:submit his own evidence in support of bis. right of envy a * Be 
-. pr eliminary. affidavit was all that was then required. : = 


When the Bryan entry. was made, Iwas employed by him to aetna to his filing, 


i advertising and - proof, He paid to mé $15.00 for advertising, and agreed. to pay | 


| about: $30. 00 when proof. should be made, as attorney’s fees. x‘ 
To secure. myself i in the ‘payment of costs of witnesses and attorney’ 8 foes, ee 


ee required of the eutryman + au power of attorney authorizing me to. Conte the land: Lae 


entered. 


This power of attorney was not given with a.view to the sale of thé land, ne <e te 


security only for the payment of fees and costs, and was reqnired « of all 1 entrymen oi a 


who did not. pay in advance. 


AAG this time the. entr yman was not. ‘requir ed to jinilce any pre cots in. ad dition to. his tig SP ani 
: | preliminary : affidavit, nor to be present when his a was s submitted, nor ' to aubmit, sas 
--. such proof within any given period. .~ , : ee 
“In this ease the. proof. of Bryan was made at my convenience, When I found two a he 
persons in the city who were sufficiently acquainted with the Jand- to testify, as os 


: witnesses. fa 
June 4, 1883, I made the final entry, and I paid:for the land and ees: - 


oi At the time of entry there was no contract or agreement on the fas a4 ‘Bryant to oe Es 
ee conv ey the land to any person. Ce Gas 
_ I notified Bryan of the amount paid, and he promised to settle the Rees A fow oe 

7 days later he called at my office and informed me that he. had gone. into. a mining as 


“scheme i in New] Mexico, and made me two propositions—lirst, to: receive ‘credit for . 


$600 as a'member of the mining company. and cancel his: obligation to me, receiving aes 
— stock in pa penee therefor, or else to give him farther time in n which to > Pay. me. 8 HBO, 
oe in full. : Sa ae. oes oe 


"Neither oF hese propos bors was accepted at the time. 


‘In the latter part of July, 1883, Bryan informed me that a was ‘about: to depen a 


ae oe a New Mexico, and I then informed-him that-I wonld sell the land at the first . ee 


eas ? opportunity. and L would. consider the power of ation ney as: irrexoeabile to. which he ee 
ae agreed, ne Co oy ee 
. ~ J then spied into. Sheree with J ohn P.. Simpson, eich resulted i in the ‘sale eee 
Et ae of this land to him for aaa, and on Aug ust 22, 1883, I, as mtoeley in, fact, | executed, ee 
a oe deed. Laas 3 ge nee 
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He farther testified that. Simpson are nothing of. the Bryan entry. _ 
until July, 1883, when witness sou ght him aS a customer to purchase the 


land; that he (Hyde) paid the receiver the purchase. price for the land . 


on Bryan's account with the fall expectation that Bryan would return . i 
. the money to witness; that he knew nothing of Bryan’s whereabouts: 


ee - since July, 1883; that he (Hyde) had no pecuniary interest in. the Jand a 


fo beyond the fact that he was employed by Brush, the owner of the land 
_.... by. purchase from the heirs of Simpeon, to look after his inter esti in the a 
| ~- premises. | ‘< 8 
The act of June 3, 1878 (20 Stat, 89), ender which Miyans dati 


7 was initiated, requires the person lapalyin g for its benefits to file with ae 
the Tegister of the proper district a. written. statement, under oath, — 
| Stating, among other things— a ‘ 


a - 


that he does. not apply to purchase the same.on. speculation, bas in Beal faith ae . 7 
eo ‘appropriate it to his own exclusive use and benefit; and that. he has not, directly or 
. indirectly, made any agreement: or contract, in any way or manner, witli any per- 


| gon or persons whatsoever, by which ‘the: title which he might acquire from the 


government of the United States should inure, in whole or in part, to the benefit of | 


me any person except himself; . . « and if any person taking such. oath shall | eet a 


_ swear falsely in the premises, he shall ‘be subject 7 to all the pains and penalties of. 
“perjury, and shall forfeit the money which he seek have oe for said uence and all fA 


right and title to the same; 


‘Sixty. days’ notice of such appliention’ is requir ‘ed to be given, and ie 


| \ _-no-adverse claim is filed the person desiring to purchase is required to 2 on 
oe fnrnish satisfactory evidence showing certain things, and after doing oS 
Se 80. he is required to pay, to the proper officer, the purchase price ofthe oo. 


land, together with the fees of the register nd receiver, and then he — a 
may. be permitted to enter the land applied for. The entry is notmade 


‘ : until all-of these requirements have been inet, and it follows that all of = < 
the conditions respecting the good faith of the claimant required tobe | 


a shown at the time he files his application, must continue and actually’ : oO 
exist at the. time. the entry is made. (See Shepherd De Bird et aby AT ee. 
LD, BO es, - 7 
The burden of. proce: pee on Ge goverment. to cio a a eas ee 


ee preponderance of the evidence, that the entry was illegal: or fr andulent, oe 


In, order. to warrant ‘the: cancellation thereof. a enry OG, ), Putnam, 5 ae 
“LD. 22; Levesque v. Armstrong, 15 L, D., 445.) ee 
ae The witness Hyde was the ae witness who testified at the hearing, i Ryeee 
as and iti is claimed that, the government is bound by his statements.. — 
_ The general rule is, that a party. who offers a witness in proof of: his AS oe, 
- eatise thereby represents him as.worthy of belief (1st. Greenleaf. on Evi- og 


- dence, Sec. 442), and. in this case this r ule will be applied tothe evidence se 
of! the: witness Hyde. . _At the sanie time, in considering his statements | 


the government could not: be bound: by the arguments or conclusionsof 
‘the. witness, for the reason. that they are not in any proper. sense evi- 
dence, He was placed on the witness stand to testify to facts, and. so 


a far as his, statements consist of facts within his knowledge. ‘his: testi- 
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ge | mony will be fally considered, and the e Department will draw its own ae ee 


conclusions therefrom. : 
‘The exact contents of the power : of attor ney g given “by Bryan. to Hy de 2 


are not known to the Department, as. neither the original nor a copy. 


: thereof is among the papers, but as Hyde transferr ed the land to Simp- 7 ‘ | 
son under it, it. will be considered as. authorizing such conveyance, | 
The giving of this power of attorney before proof and entry was made — 


constituted such an agreement, as the statute clearly forbids. Under _ 


it Bryan placed the matter in stich a shape that he might never be able 
to appropriate the land to his own use and benefit, and according to 
Mr. Hyde’s evidence this contingency actually happened. | 

- Witness’ Hyde swears that he made the final entry, paid his. own | 
money for the land and the local Jand. office fees, and notified Bryan of 
the amount paid, who promised to settle the account but which promise 
he never performed. The real facts summed up in a few words are: 


ne ‘Bryan applied for the land and thereafter abandoned his claim. There- : 


- upon his attorney, who hada claim for fees, proceeded to. make entry - 
of the land applied for. by Bryan, by submitting proof and paying for 


- - the land and the land office. fees, and by so doing it is clear. that the | — 


entry as made was solely for the benefit of Hyde. Such an entry is: 


sea clearly in evasion of the law and fraudulent. (See Tustrnctions, Bo ~ 


ae L. D., 84.) 


‘If fe were conadea that the ee was ade by. Bryan, then the only 


et 2 ‘reasonable conclusion that canbe deduced from the evidence when con- a, : ae 
-.. sidered as a whole is that the power of attorney was.a collusive arrange-— 


- ment by which the entryman was induced to make the entry with the Baie 
- view of selling the land embraced ‘therein on speculation, and for that «| 
- reason the entry would be in violation of the statute and. should becany. 

~ -eeled. (See. United States v. Baileys et le, 1 L. D, 4685, ; United States re ot 


yg, Searles e¢ al, 19 L. D., 258, 265.) | on 4 
[ie ee follows that there was no error. in thie conelision: reached byy your - ig 
-- office in the decision gat from, @ and the Jadgmont: of. A office. iS 


accor rdingly 4 aftir meds: 


“Winners: ® Pace. 


“Motion for review ‘of Topactinenial decision of Ju une 6 23, 1899, 28 L. Dy 
547, denied by Date Hitchcock, + Boptember § 5, 1899, age” oi oe 
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WATER RESERVE LANDS—ACT OF JUNE 20, 1890. 
| W. D. HIARRIGAN. | 


‘The water reserve lands restored to the public domain by the act of Jn 1ne : 20, 1890, 7 
_ were, by the express terms of said act, made subject to.‘ homestead entry only,” 1 
and hence are not open to sale under the timber and stone act, or under the statutes 
providing for the sale of. isolated tracts. 7 


‘Secretar y Hitehcock to the Coisisinnen of the General Land Office, 


es (WwW, Mee F< Se September 5, 1899, (©. ae ae 


‘The land involved i in this case is. the NW. 4 LNW. 4 4) Sec. 4, T. 42 N., : 7 


—_ B.5 5. , Wausau, Wisconsin, land district. 


By letter of June 25, 1898, your office transmitted. to the Cer 


an appeal by W. D. Harrigan from your office decision of May 16,1898, 


rejecting his application dated January 24, 1898, to have ‘the land 


described ordered into market and. sold under section 2455 of the —— 


: ‘Revised Statutes, as amended by act of Con Biche approved: Febr ety -_ 
26, 1895 (28 Stat., 687), . 
| ‘Tt appears that Harri gan furnished ‘ie somo naied affidavit required 
of applicants. under said section as amended, in which he alleges that 


the Jand in question is chiefly valuable for its timber, and that it 1S for - 


said timber he desires the land ordered into market. 
The conclusion reached in your said office decision 1S as follows: 


| The records of this office show that said tract was withdrawn by the Pr aarients 


proclamation No. 859 for reservoir purposes, March 22, 1880, and restored by.act of 7 


June 20, 1890 (26 Stat., 169), to the public domain subject to entry under-the home- . 


ze stead law, and is, therefore, unoffered and subject to entry under the timber and: hve 
stoue act of: June 3, 1878 (20 Stat., 89), and August 4, (1892. ou Stat., hel ee 


2 provides for the sale of timber land. 


op his appeal Harrigan ‘contends that: it was error to hoid that this < eee 
* tract is unoffered. land as the same has once been offered, although | in 
subsequently withdrawn and afterwards restored to homestead. entry. — 


| By letter of August 11, 1899, your office’ transmitted certain papers 
to be considered in eounestion with Harrigan’s appeal, from which it. 


appears that on January 13, 1899, he made timber and stone cash entry” ae ox 
No, 22241 for the land. in ‘question; and that on April 28, 1899, your. re 

office, after statin g that the act of June 20, 1890, supra, restoring said — es 

land to'the public domain, provides that the same shall be subject to. 
_ + homestead entry only,” directed the local officers to: advise Harrigan a 


that he would be allowed thirty. days from notice iu which to show | 


cause why his timber and stone entry should not. be canceled. for ille- - oe 
 gality. Harrigan filed a brief in reply to this requirement; but uae ae oe 
. further action has been. taken by your office, . —- 


‘The first section of the act of June 20, 1890, supra, | provides: 


That there is hereby restored to the public domain all the lands described in cer- | 


tain proclamations of the President of the United. States . . ...:. inthe State — ras 


7 of Wisconsin; and that these lan ee when 80 restored, spa be subject. to homestead . 
‘ entry: ae _ 2 * ; | cee | 
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| This aneasee: is entirely free from ambiguity, leaving no room ons ae 
Sopnstierien. and clearly indicating that it was the intention of. Con. : - con 
_ gress in restoring these lands to tlie’ public domain to make them sub- - . | 
ject to entry under the homestead. law only. No-sufficient reasons are. 
advanced for a different construction even if the said act were suscep-. 
— tible of any other. ~ Harrigan’s. application : for the sale of this. land as” 
an isolated tract should have been denied because the. land is subject 2 


to homestead entry only, and not. because. the same was unoffered. | 
‘The timber and stone ney will have to be canceled for the same 
reason. _ = ae eae a eer ae ace oa | 
Entertaining this view At: is ; unnecessary to answer - the eoieation 
made in Harrigan’s anreel as to ‘whether the land. 18 offered or. 
unoffered. te, = 7 ‘ 3 : . 
- Your office decision of M: ay 16, 1998, is «modified: as cae ein indicated; 


x aa as Harrigan has made no sufficient. showing i in respouse { to the re 


| aid: upon him by your letter of ‘April 28, 1899, requiring him to show 


eause why his entry should. not be eanceled: his. said timber. and stone : 


as - entry will. be. canceled, and. the land involved. held | subject to entry 7 - : 


ie ‘ander: the homestead law only. 


“MINING: CLAIM—IN ACCURATE DESCRIPTION or LAND. 


Wnient E iT AL. v, S10ux CONSOLIDATED MLINING Co. 


ce mining 5 elaiti il ‘not be permitted to pass to patent, where ; in the description - 7 : 
thereof, as appearing in the surveyor’s certificate and the notice of ape restion, eee 


the name. of the county; In: which the claim J is situated, Is incor rectly. given. 


eed Seer eta y Hiteheoek’ to ‘the Oomiitisstoner fs the: Gener al Land ifiog : = 
ee L. 0.) a - September 8, 1899. oo ie (eS. ae 


On dieest 97, 1890, the Salvator lode Ane was located: Fred aoe 


a Schmidt et al., the claim being described in the location notice as situate,” ee 


in the Tintic mining. district, county of Juab, State of Utah. After 
. procuring: the survey, No. 3219, of the claim, the. Sioux. Consolidated 
_ Mining Company filed. application. for patent. No, 2462 therefor on No- 
vember 19, 1896, the claim being described iu. ‘said. application as being. 
in the mining idistiict; county and State above given, which deser epee | 
| is in accordance. with the official survey. ie | 


eee Notice of said application | for ae was given by publication and. ok 
ae posting as required by law = 


Joseph Wright et al. filed. advers se relaige No. 1030, against eid. apple: ; 


ae cation for patent, alleging ownership of a confictin g claim, and within _ 
the time allowed suit, was commenced by. them in the district: court of 


ea ee Juab. county;. Utah. ~The defendant filed its answer in. said suit, and... ee : 
oo “subsequently entered a motion. to dismiss | the ‘suit. “upon. the ground : 
eee that the claim, which was. the subject of the s suit, was s located: in n Utah: es 


7 couaty and: ‘nob in J aab one Several affidavits ‘were filed i in ‘sup- a 
port of said motion, all showing the claim to be located in Utah. county. | 
The motion came on to be heard on said. affidavits, and thereupon said 
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court: dismissed said action. on the proud and os the reason stated in a 


---gaid motion. 
On April 7, 1898, said. ad verse sistant filed A otra wrote a gairist a 


the issuance of patent for said. claim, alleging that the claim in contro- 


versy had been described in various records and conveyances, as well: 
as in said publication, as being located in Juab: county, and that as a 


matter of fact it was uear the line between Juab aad Utah counties, — 
aud that they had been misled to the belief. that it was located in Juab_ 


county, and had accordingly brought. their suit in that county, and 
that when said suit was dismissed as aforesaid it was too late for them 


to bri ing suit in the proper county, and that if patent was allowed to 
‘issue to the defendant. company upon said application and defective | _ 
publication, great injustice would ‘be done them A otéstants) a and. they bie Gites 
would thereby suffer great loss. - st 
me hearing was ordered by the local orien on. April 7, 1898, and seb meee 
for April | 10, 1898, and on. April. 23, 1898, the entry was. ‘inadvertently’ . 
ie allowed. by the local office, and for that reason the hearing was. con- — 
ea tinned sixty days and the proceedings were reported to your office. 2 Stage Meee 
_. On August 2, 1898, you decided that the claimant company.should be 
a required. to. procure an amended. survey of said claim and give new 3 
. notice by publication and posting of notice, and that unless: the proper. =~ 
steps were taken to comply with said requirement, or an appeal filed 
within. sixty days. from. receipt of notice of said or rder, the ous fexiaes ee 


3S be canceled without farther sae 


“% ; 


_ tion by such reference to athe ‘al obj ects or permanent monuments as shall eeae | — ‘i aa 


eee appealed to this pee ae a assig nl errors. ee oe 


On May 29, 1899, ‘protestants withdrew their protest. 


Phe only. question for consideration, therefore, is whether or not ao rs 
‘patent should issue for this. claim in the absence of any protest, in ee . bag as. 
of the proceedings hereinbefore: referred. to. ne 


The act of Congress approved May. 10, 1872 (Rey. Stat. Sor. 9308). 2 


prescribes the manner of: proceeding necessary to the i issuance of patent: 


for mineral lands, and peduiree that the applicant shall file i In the land. ee 
ollie, with his application, . | 


a plat and. field notes ‘of the Sina ( or ne: in common, made: by or under the | 


direction of the United States surveyor general, showing accura tely the boundaries ke 

of the claim or claims ... . the register of the land office upon the filing of such °° 
. application, plat, field cotees notices and affidavits, shall publish a notice that such ~~ ° 
— application has been ade, for the period of sixty days, in a new spaper. to be by him: 


| ‘designated . . he shall. also post ‘such notice in his office for the same period. Bows 
The aniinant + « Shall also ‘file with the register a certificate: of the United: ecag 
States surveyor ‘general ' » that the plat is correct, swith such further descri ipe 


nie oF the claim and Sur 2 ish an acour ate eacr inition | to bei incor porated i in the Patent. ° 
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By general mining - regulations approved: December 10, 1391 1 (ec. 29, 
| p. 23), which were in force. at the time this application was made, pe 


The. claimant: 18 then required to. post a. copy of the plat of such survey in a  conspicu- ) - 


: ous place npon the claim, together with notice of his intention. to apply for a patent 


. therefor, which notice w ill. give the date of posting, the name of oane claimant, the ee 


> name OE the claim, mine or lode, the mining district and county. 


In the case at bar, the description of the claim as given | in te: sur- 
vey ors: certificate and in the notices posted and published by. the 
applicant and the register of the land office, shows it to be located. in 
Juab county, and this description i is. shown. to-be incorrect in that the 
claim is not. located in Juab county, but is located in Utah county. 
These notices informed the public that the applicant would apply: for 

| patent upon a claim of a certain name and. deser iption located in Juab 
county; and parties owning claims located wholly i in Utah county were | 

- not thereby. notified that an. application was to be made for a patent, : 
: apo a claim which conflicted with their claims. — i oe 


It may be said that the other data found in the plat of survey, cer- me coer 
tificate and. notices, showed the claim to be located in Utah: county, seo 
.. and showed that the statement that it was in Juab. county was amis. 
take. How could one, from reading the description as given, determine | = 


en which part. of it was correct, and which part was a mistake? . ae 
The case of John K. Castiier et al. (17 L. D., 565) is parallel with the. 


case at bar in almost every material respect, and in that case it is said : ee 


‘The locus of a mining claim should be fixed with mathematical necuracy, as w well : i, 


i the report of the official survey, a3 upon the surface of the ear th. 


This has not been done in the case at. bar, and therefore your decision | _~ 
| a is found correct and is 3 affirmed. | ee sgh Wig a 


MINING: CLAIM-SURVEY ST ATUTORY, EXPENDITURE. 
| Hpay TREASURE. Lope, 


“To hold lad lawfully. ‘neladed in a location the res of survey may be laid upon 
j the surface of conflicting and excluded claims under subsequent. locations. 
on statutory expeuditure required as a pre- requisite. ‘to mineral patent must be 


shown to have been made pedo. or for the benelit Oo; the claim as 8 presented, for 
i patent. coy ig ang gti A Rs BE oS RP oghta ante By 

. (Seeretary Hiiteheock to the “Cammiesionde: of the Generat Land. Occ, 
(F L. C.) a ee _ September 12, CCL i (EB. B., , Jr.) 


By your office decision of August 30, 1897, J Joseph B. ‘Hatdon; -claim- 


- | oa of the Hidden Treasure lode mining elaira; mineral entry No. 1153, - 


- - made May. 26, 1896, sur vey: No. 11475, Durango, now Denver, Colorado, nee 


“ land district, was required to procure an amended survey. establishing — : 


the: westerly end line of the claim. at the. point: of intersection of the 
southerly side line thereof with the easterly side line of the Tip Top - ~ 
- lode claim, survey-No. 8870, and “to show compliance with the lain 
a - the matter of expeniliture,” on pain of cancellation of the ‘entry Withe 
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: out. a notice, upon ine defanlt. or failure ie. appeal. On review, “ 


November 11, 1897, your office adhered to its previous decision. ~The” ee 


ey claimant has wopesled: from these oe contending that both the 7 an S 


above requirements are erroneous. _ a 
Tt appears that, proceedin g westwar d from ae conten ion the lode. | 


ar “ing, the Hidden Treasure claim as Jocated. crossed, in the order follow- 
ing, the Tip Top and the Chandler lode claims, survey No. 8870,a small. | 
triangle belonging to the Hidden Treasure lying west of the Chandler oo es, a2 
a that. the Hidden Treasure location was made prior to the location of ae 
the Tip Top and. Chandler, and that the conflict between these claims. oe 


7. was excluded from the notices of the Hidden Tr easure application for. ne 
sere “patent and from its entry.: | | te 
Your office decision. Moulin that ended these ceeuisenides the Pe ee 


sh westerly end line of the Hidden ‘Treasure must be established atthe point Cae 


-~ of intersection of the soutlerly side line of that claim with the easterly 


> side line of the Tip Top claim is, to that extent, erroneous. The ground 


: within the said triangle appears to hay e been lawfully. embraced within — fs 


the: Hidden ,Treasure location and is still claimed therennder, and to) | 


oe hold such ground the lines, of. survey of that claim may be laid upon 


"the surface of the said conflicting and excluded claims. (Paragraph 8, = 


‘Mining Reg culations, approved June 24,1899,28.L.D.,577). The end line : 


of the Hidden Treasure appears to be: properly placed by the approved Sia 


: survey of that elatm, in accordance with the foregoing regulation, a 
The im provements relied upon by the. claimant to meet the require. 
meut of the statute, section 2325 of the Revised Statutes, that aS a | 
_ condition to the issue of patent an expenditure of five hundred dollars” 


must have been made upon the claim by liimself or his grantors, con- 7 


7 sist of a discovery cut valued at. $195. 00, and two. shafts, one of whieh ; * - 
 is-valued at $400.00 and the other at. $120. 00. Both these shafts are 
within the conflict, the excluded ground. above mentioned. They are 


not shown to be of any value toward the development of the claim as — 


now constituted, are not part of such claim, and are apparently not — - 


- the property-of the claimant or under his contr ol. They cannot, under — 


these circumstances, be credited to claimant toward the necessary. 


. statutory expenditure (Antediluvian Lode, 8 L. D., 602; ; Independence 7 7 - 


= Lode, 9 L. D., 571; and Lone Dane Lode, 10 D., 53). Without them — 


the expenditure shown j is insufficient. The requirement of your office 
ns upon this point was a proper one, and is therefore approved. — 
Before proceeding to cancel the entry, however, you will allow the _ 


=| claimant a reasonable time within which to file a certificate of the sur- | 


a -veyor general, showing other expenditure, if any there be, additional 


| ; to that in the said discovery cut, and aggregating” in value $500.00, 


. mace, by himself or his grantors,. upon or for the benefit of the claim. | ; 
as now constituted, at any time prior to the expiration of the period of 


- publication of Hotice of the application for patent See Dr aper et al. : a 
i Wells et al. (25 L. D., 550), me 


‘The decisions of your office are modified accordingly. 


a : - Section 3. act of J une 10, 1896, Rotlosing finaral entries of lands: Agrmieclyel enibigced oo - . 
| in. Fort Belknap Indian reservation contempla tes that. suc h entries shall be: made” aoe 
: in accordance with the as set ont i in. 1 sections 2325 and | 2326 of the Revised ; a : 


oe ABB  BEisiOne 7 aks TO THE  RRLIG LANE: : ‘ oe 


a: ne “MINING CLAIM—voRT BELKNAP INDIAN RESERVATION. 


“EUREKA. AND TRY AGAIN Lope Oiamms, 


§ tatntes. 


. af etary Hitehoock to the Golimissioner of the Generat Land: Office, 


ee. L ee ae oe September 12, 1899. ee nerd B, dr. yt. 


ce “sD his’ is an appa: by ‘Samuel. i ‘MeDowell aa others: from oe aS 
| Mdebision of. your office, dated. October des 1897, rejecting their applica- | 


S = _ tion to purchase the Eureka and Try Again lode claims, surveys Nos, 
os 2 BOOB: and 5099, Helena, Montana,. Jand district. “The: said. application. 
Was, presented. June 9, 1897, and, it is stated therein, was made “under 


7 the provisions of rection 8 of Chapter. 398, US. Statutes. at Large.” 
Section 8 referred to (act June 10, 1896, 29, Stat. 321, 853,) “accepts, 
ratifies: and con firms. an agreement ‘therein set out providing for the eos 

cession. to the United States of ‘a certain portion of. the Fort. Belknap - 

“Indian reservation in. the State of Montana, makes. provision. for Me 

survey of the boundar y. lines ther eof, and fur ther declares :- ee 


That. npou. the fling in. the ‘Tuited States local land ‘iffice for ae aiatriot | in eee : 


the lands surrendered by article: one of the foregoing ‘agreement. are situated, of the 
? approved plat of survey authorized by this. section, the lands so. surrendered shall 
_ be open to occupation , location, and purchase, under the prov isions of the mineral-land | 
laws only, subject to the several articles of the foreg oiling: agreement: Pr otided, That. 
said lands shall be sold at ten doll: urs. per: acre: And pr ovided fur ther, That the terms 


of this section shall not be construed to authorize the occupancy: ‘af said lands for: 


_ mining ‘purposes prior to the date of filing said approved plat of survey: Provided, . 
ee however, That any, person w ho in good faith prior to the passage of this act. had dis- | 
ae ‘covered and opened, or located, a niine of coal or other mineral, shall have a. prefer- | 

ence right of purchase for ninety days from. and after the official filing in the meet . 
" land office of the approved plat of survey provided for by. this section. ae | 


ae See: the repeal of the last of. the foree going provisos by: section 10 of ee 
ee ‘the act of. June 7 , 1897 (30 Stat. , 62, 93). Big : | ak a 

- With their aaa application. said’ McDowell and cthers iso prescited os 
at application for patent, the field. notes and plat of sur vey of the said 

oA -elaiins, affidavits of. citizenship ‘of the: claimants, copies of. location - oe 

notices and abstracts of title. Protests against the application for” 

- patent: and application to pur chase. were filed, June 10, 1897, by Robert a, 

a “el Orman, and Thomas O'Hanlon and others, alleging, in. een instance, e fe ue 

" | ownership of a claim or claims in conflict: with the. said. Eureka and . 

‘Try Again, and, generally and specifically, failure on the part of the 

ha aS Eureka and Try Again claimants to comply. with the provisions. of. sec: - ao 

tion 2325 of the Revised: Statutes. Tt appearing that no copy. of the. 

oe plat: or notice of the application for patent had been posted. on theland. 

zs 3 : On in the local a and that notice had not been nt published, as wsrequired s oe 
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Sp by section. 2395 af the Revised Statutes, the local office, on on une 12, 7 a 
1897, for those reasons rejected. the application to purchase, | 


‘In its decision, on meeueay your ponice in ‘affirming the decision of the 3 


na local office, said: 


“Although it is iinpossible to o definitely leone these mining: claims the twas = 


| being winsurveyed, it is evident. from the record that ney are. aN pare. ab. least, pee: 


— in said Fort: Belknap Indian reservation, : at 
‘Your decision must be. affirmed for. two reasons, first, Pocauue: the spread plat of — 


‘survey of. the boundary y line of said. ceded land has not been filed as required: by the” Pe. 
act, and, second, because application, i for the: purchase of said lands when opened ©: 
- must be made in accordance with the mining laws and reg ulations. ._ The application. ees & 
| offer ed is Treedine and could not be accepted © even were these lands not in a y state. of ae . en ee 


reser vation. 


. “Th. their el Si assign error upon 1 all’ the holdings of} yout neers 
a office decision, con tending that the plat of the survey. authorized by said 
| "section 8 had been filed i in the local office pursuant. thereto prior to the... : 


re presentation of their said applications, andthat under that section it was |. 
-- not necessary for them to comply with the requirements of the. mining 2 ee 
laws and regulations applicable i in ea oo but. that they, were ae 


es _ only required thereunder’ rks 


= to maké the : ap plication i in. ics aay pay the: pr ice. ‘pr ovided for by a law wpon’ a : 
- affirmatively showing that ue Jocations were made before the cession A of cout strip E 


oe in good faith. 


% Geis: alleged: that Ane said. ‘dains: are caathin: lie coded’ Jands, aud ae 
». that the claims were located in 1892. ‘The Department has not been... 
~~ able to determine from any data in the. papers of the case nor from the 

records of your office whether the said_claims are either wholly. OM In. & 2s 
part within the ceded. lands, nor whether the approved plat of survey . 
of the boundary lines thereof had been filed as ‘required by section 8 
| : ag prior to the presentation of the said. applications, — But assumin g that : 


a when these applications were: presented the lands in question were 9” 
.° open to occupation, location and purchase, and that. the said claims ene 


| had been duly located, the. proceedings for their purchase and patent- a 


bios ing. would: bé the same as if they were outside the ceded lands, that is, wa 


... the ‘proceedings set ont in sections, 9325 and 2326 of: the Revised Stat- 


utes. Without considering. any other question it is enough, ther efore, ae 


— : to find that claimants did not so proceed. They posted no copy of the — | 
fe plat. of the claim thereon, together with a notice of the application 3 


'. for patent, previous to the. attempted filing of. their application, as 


required | by. said. section 2325; neither did they. give the other | 


~ notices required by. that: section, nor furnish. the certificate: of the ~ 7 


_ surveyor- general as to. expenditures. ‘Under these circumstances the: — aS 

os : "application to purchase was properly rejected, and the eeplicotipy ae ae | 
.. patent should also have been rejected. 2 ae 
The decision of: ee office is. affirmed, in accordance with the views gh. 
eS herein expressed. | 7 a a Bae ee Pe 
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: “MINING CLAIM—AMENDMENT OF PATENT—ADVERSE PROCEEDINGS. 
Ownrs ® Kinnoran Er AL. | | 


oe oe The right. ‘to hays a miner: a patent So. amended’ aS: to. -doséribé ‘the: ant actually ; 7 4 


) applied for and. purchased, is not defeated by a subsequent, aclverse location, nor a « 
by an entry, based on said location, Brewed during the ‘Dendeney of proceedings. oe 
instituted to secure such amendment, 9... a. 


— One who is entitled to a mineral. patent under: an entry, bee after. fice Gomplianee : ry 


with statutory procedure, is not required to file an adverse claim as against the | 
subsequent application, of another that enibraces Park: of. the land 80 entered, 


“2 Beer etary yo Hitchcock to the. Commissioner of the General Land Office, ~~ 


"ee Ge L. 0) ee September 12, 1899. se oe (GG. OC; Eh) . 


On September . 4, 1305, Joseph M, ‘Killoran. et. a ‘Todated: five lode. 


; a ” dlaime, v1z., Eclipse Nos. 1, 2, 3, As, and 5 5, embracing. practically: the. — 
. whole of the NE. 4 of the sw. 4. bof Sec. 14, T. a 8. BR. 80-W. , 6th p. m., 


| Leadville, Color ado. Z 

=e anuary 9, 1897, Killoran et al, Sapien: for paleit for aad: lating and: : 
after publication of. notice, filing of said plat, ete., mineral entry No. 
4150 was allowed therefor, and final certificate ‘issned- March 22, 1897. 

On April 6, 1897, “Frank WwW. Owers filed in the local office his protest — 
against thei issuance of patent on said miner al entry, claiming that the 
~ dand. cover ed thereby is. owned Py, protestant and others as the Edna | 
placer. — | | 
: Killoran,. as one of the claimants of the > Belipse lodes, moved to dis- 

miss the protest. | aaa 3 

aye ‘The question eaiead: by the protest and foblon 4 were considered by 
ae your office on December 20, 1897; you held for cancellation said mineral 
entr. ‘Ye No. 4150 for. the Belipse lodes and rejected. the application. for. 
pes patent. based thereon. From that jndgment: J ogeph ate Killoran: has — 
nee appealed. to this Department. : uae 
~The land in controversy. i is. the NEL d of the SW. of See, 14, in said et 


— : : tow nship. 


Frank W. Owers and others claim t the land ‘upon the following gs state oe 
of facts: Pa tase 
a On irebenaey 26, 1880, Pater Quigley'é et a ‘Técated: the NE. 4 of. the hs 
ae Sw. ne 4 (the land in. controversy), the Bs. 4 of the NW. 4 1 and the SW. ‘fe . r 

of the NE. 4,-Sec. 14, T. 98., BR. 80 W. “Leadville, Colorado, as a placer eae a 
_ claim, On February. 27, 1880, a. certificate of location was filed for 

a record, and on the same day eve locators, seven in number, conveyed. Nope 
~ their interests in. said claim to P. J. Coston. “The deed. (a quitelaim) 


ae awe filed for record. Februar: y 28, 1880. 


“March 4, 1880, P..J. Coston filed his applications for’ a soatent for ties : 


> ; — land described i in said location certificate, which, as before seen ,included — Pi 
the NE. 4 of the SW. 4 of said Sec. 14, the land-in controver sy; onthe = 


_ Same e day notice of. the application was daly. peblsod describing ue he 
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-land as in the location « cer tificate; a plat of the land was filed on the 


same day; the plat also contained the same description. 


' May 10, 1880, Coston filed an application in writing to purchase the - 
laud snibraced in his application for patent, but in. doing so he misde- 
scribed one of the forty-acre tracts. This application to purchase (an 
unnecessary proceeding) described the NW. 4 of the SW.4 (not the NE. 4 


oa of the SW. 4) of said section, with. other lands above described. On | 
_ the same day the receiver issued bis receipt to Coston for $400, describ- 


ing the land as in Coston’s said application to purchase, and not, as he 
should have done, as in the application for patent, the published notice, 
and the plat. The register. on the same day issued his final ee 
. following the description made by the receiver. 

A duplicate receipt was issued and delivered to Gastiti which cor- 


rectly described the land as given in the application for patent, the 


published notice, and the plat. The records of the local office show 
that Coston’s entry for the Edna placer embraced the lands as in the. 
application for patent, the notice, and plat, which, as. before seen, 
described the Jand in controversy. 

On May 16, 1881, patent was issued to Coston for the NW. 4 of the 
SW.tof ar Sec. 14, with other lands described in his application, 
the patent thus followin g the description contained in the- register’s 
certificate. This patent was delivered to Coston on October 3, 1881, 
upon the surrender of the duplicate receipt, witch, as before. seen, 
- correctly described the land. | 

It would appear that Coston did not eheorse the iadeseriaol in 
the patent when delivered to him, since he soon thereafter had’ it - 
recorded in its incorrect form. But long before the Eclipse lode claims 
(covering the Jand in. question) were located, and, on June 18, 1890, 
Frank W. Owers, of Leadville, Colorado, one of the then owners ‘of the 


Edna placer, advised your office of the error made in the issuance of 


the Edna placer. 
- Your office, under date of J oe Oy 1890, advised Mr, Own, that betire 


anew patent could be issued for the ule as applied for the patent 
then issued must be surrendered, accompanied by a request that the 
same be canceled; that a reconveyance of the land described in the 
patent to the United States should be transmitted, together with evi- 
dence from the county records of present ownership of the partiesin 
whose interest the request for a new patent is made, and showing that 


there are no incumbrances on the title. . 
In the meantime, as shown by certified abstract of title, fractional ; 


parts of the land described in the Coston patent had been transferred to 


| sundry parties, and mortgages had been given and recorded. Coston’s” 
interest in the land was extinguished, October 14, 1885, by virtue of a 
sale under-a fee bill out of the supreme court of Oolorado. | 
On March 21, 1898, G. W. Bowen, representing himself as attorney 
_ for E,W, Owers and the jadgment creditors, informed your office ana — 
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: three- fartis of. the Edna placer was sold under a  jadgment i in Septem =: 
- ber, 1897, and es pa th 


as nine months are allow ed within which to redeem os same, ‘we are unable at this 


time to convey to-the United States the forty acre tract erroneously. patented to-the =. 


entryman; when the time of redemption expires, and the conveyance has. been made, 
we shall attend to the matter Promptly; and have the correction made. 


By your office letter of February 23, 1895, the register and receiver 
were fully advised that the land in controversy was included.in the Edna - 
placer entry. Those officers were also cognizant of the fact that pro- 
ceedings looking to the correction of the Edna placer patent had been 
: begun when they allowed said entry No. 4150 for the Eclipse lodes. 

It is insisted that. no adverse claim was filed during the period of 
publication of the application for patent for the Helipse lodes, and 
that under the provisions of section 2325 of the Revised Statutes no 


. objection from third parties to the issuance of patent therefor can now © a 


be raised. The answer to this contention is that the Edna placer 
claimants made due publication, which. correctly described the land 
for which patent was applied, and which. embraced the land in question, — 


= : i No adverse claim appears to have been filed. against the Edna placer 
ee ; per for patent and. the entry was duly allowed thereon. 


' . The Edna applicants were then entitled to a patent upon their entry, 
so far as. appears from this record, and they were, therefore, not 


a required to file an adverse against any subsequent application fora 
patent for any part of the land so enter ed, and their failure to adverse 
the Eclipse application in nowise interferes with their rights secured 


under the entry. ‘Tron Silver Mining Co. v, Campbell, 135 U.S., 287. | 
ms Again, the records of the local office showed that the land in colitro- ~ 
_ versy had been entered under the name of the “Edna Placer” when 


ae  Killoran et al. located their five lode claims thereon. The Eclipse | 


. applicants were therefore charged with notice of the Edna placer entry. 
It is certain that the local. officers, acting for the government, sold 


- the land in question to Coston under his application for patent for | 
‘the Edna placer claim. It is equally certain that Coston bought — 


and paid for the land in question. Itis not shown that the entryman 
or his grantees ever abandoned the land entered; on the contrary, they 
are still claiming it. They repeatedly sought to have the patent 
corrected to properly describe the land so entered, long before Killoran 
- et al. ever located the Eclipse lodes. | 

The land in question, not having been patented, is still under the 
jurisdiction, of this Department; but for a palpable mistake of the 
local officers it would have been properly described in the Edna patent. _ 

On a reconveyance to the United States of the land erroneously 


described i in the patent, a new or. corrected patent will issue so as to. 
 . inelude. the Jand in controversy. Bell v. Hearne, 19 How., 252; Wilson 
Me Byers, 77 Ills., 76; Portland. General Electric Co., 17 L. 'D, OB: Hans 


: — Pp. Baan 20 L.D. 376; Baldwin Star Coal Co. ». Quinn, 28 a D. ; 307. 
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The reece in “question ¥ was not subject to disposition at the. Gee ot 25 
said entry No: 4150 a the Helipse lodes; that sae will therefore be = 
~ canceled.. * 


. The. decision appealed ois Is ‘affirmed. 
HOMESTEAD-—SOLDIERS’ WIDOW SECTION 2807, B.S. 
- Lucy A. Bogart. 
The widow of a deceased soldier who makes a homestead entry under section 2307 


Rk. S., in her own name, aud perfects title thereto, exhausts her. right under the 
homestead law... a 


ee Hitchoock to the imaaaee of the General Land Office, | 


‘yaa St 


2 (F. Li. ©.) 7 | | September 12,1899, < : — oy 


Lucy A. Dogar nieaale from the econ of your office. of. May 14, | 


7 rs rejecting her second homestead entry, made September 10, 1892, 
for the SE4 of the SEL of Sec. 10; the SW of the SW+ of Soe. 11, 


and the W4 of the NW4 of Sec. 14, T. 25 N., R. 27 E. ew bracins a 
hundred and sixty. acres, in the Water ville, Washington, land district. __ 
_. It appears that the applicant, as Lucy A. Andrews, widow of Jamés 


S. Andrews, a soldier, deceased, made original homestead entry at the 


~ 


: local office in said district, ander section 2307 of the Revised: Statutes, : 


January 22, 1892, for the Sg of SWZ and Ws of SE4 of Sec. 10, T. . 


(20 N., BR. 27 E. 


August 21, 1897, she submitted final proof in support ‘of her first: 


entry and final certificate was issued thereon under her name of Lucy 


A. Bogart, as she had remarried. The attention of your office was — 


directed to the fact that she had made a second entry for another 


tract, and your office held such entry invalid. | 
Your office so held under the authority of the departmental decision 


in the case of Adelia 8. Royal (15 L. D., , 408), wherein it was held that — 


a widow of a deceased soldier, who meee homestead entry under sec- 


- tion 2307 of the Revised Statutes, in her own name, exhausts her right 


under the homestead law, as sachet 2298 provides that no person shall: 


_ be permitted to acquire title to more than one hundred and sixty acres 
under the provisions of the chapter relating to homesteads; that as 


both of the entries were made in the yeat 1892, in the months of. Jan- 


uary and September, respectively, and deducting the term of military 


‘service of her deceased husband, which was a little over one year, 
Mrs. Bogart would be- required to reside on. the land embraced in her | 


first entry nearly four years, which would preclude her residence on 


the second tract SO. entered, during that period; and further, that 


had her husband exercised his right to make the first entry, she could 
have perfected the same without interfering with her right to make 
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Sane but that his failure to exercise that right did not confer on his > a 


— widow the right to make two homestead entries. 


‘The appeal, which is not accompanied by a brief, alleges speci 


grounds of error in the holdings of your office. 


_ The decision of your office appears to bea correct exposition of the a 


law eouerniae the case, ak itis therefore affirmed. 
MINING CLAIM—LOCATION—ALIEN—ASSESSMENT WORK. — 


McEVoY v. MEGGINSON. — 


- Amining location made by an alien is not void, but voidable; and a subsequent ae 
declaration of intention to become a citizen, made by the locator prior to the = “ 
inception of any adverse right, relates back to the date of the location and vali~ 


| dates the same. 


_ Annual assessment work is not a. condition.to obtaining patent, but. auly a oontliton > 
to the continued right of possession to an unpatented claiin as against « other and 


adverse claimants, and a failure to perform such work furnishes no reason. for 
the cancellation of an eutry, in the absence of an adverse claim legally asserted. 


- Aging: Seer etary Ryan to the Commissioner of the General Land Office, hy 
oe Uo ao September 14, 1899. (A BG) 


‘September 21, 1980, John Hanley located the Lone J ale {oils mining — 


| : claim, i in the Garden Valley mining district, Eldorado county, California. 


_. The possessory right or title, if any, acauined by this location, hav- 
ing by virtue of certain mesne conveyances and mortgage foreclosure 

_ proceedings passed to and vested in William Megginson, the said Meg- _ 
-. ginson applied for a patent for said claim, and, Febraary 5, 1898, pede 


7 mineral entry therefor, 


May 16, 1898, A. D. McEvoy filed in your office a ‘sworn protest. | 
against the patenting of said claim, alleging, in substance, that he is 
_. the owner entitled to and in possession of the premises embracedin 
- Megginson’s application; that the original locator, Hanley, wasnota  - 
citizen of the United States September 21, 1880, when he located said 
oa claim ; that the notice of this location was not recorded: in “Book wee, > 
page 19, ” of the Garden Valley mining district, as stated. by Meggin-. - 
gon, in, bis application for patent; that the assessment work required 
by inw was not done on said claim for the year 1897, and that therefore 
he (McEvoy) relocated the premises embraced 1 in said claim, February 
15, 1897 (1898). oi 
October | 1898, y your office: dismissed the sraieat and the ¢ appeal of rae 


McEvoy onic the case here. 


- . The récord shows that at the date of the penton of the foie J ack : 

- claim, the locator, Hanley, was an alien, and had not declared his inten- 

tion to become a citizen of the United States; that on March 10, 1883, — 
he conveyed a one-half interest. in the claim to one Julius J olinsou: a x 

that on J une 3, 1884, he made his declaration of intention to become a | 
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citizen; and that on March 19, 1886, he and Johnson conveyed the claim 
to Henry Anderson and Rudolph Orth, who subsequently executed a — 

- mortgage thereon, through which Megginson. deraigns title. 
Section 2319 of the Revised Statutes declares that all valuable min- . 
eral deposits in lands belonging to the United States are free andopen | 
to.exploration and purchase, and the lands in which they are found to 
occupation and purchase, ‘by citizens of the United States and those — 
who have declared their intention to become such.” It is not necessary 
to decide in this case whether the location of mineral land under this 
section by an alien who has not declared. his intention to become a 
citizen of the United States may be defeated. by a relocation of the 
premises by a qualified locator prior to the filing of such declaration 
of intention. Hanley’s location was not void, but voidable, and his 
declaration of intention made June 3, 1884, ad before there was a 
relocation or attempted relocation of He enonnds in controversy related 


back to the date of his locatiovi and operated to validate it, and upon. | 


declaring that. intention he was entitled to the advantage. of. work | 


previously done, and of the record previously made by him in the 


location of said claim. (See Leary v. Manuel, 12 L. D., 345; ‘Lone 


Jack Mining Co. et al... Meggison, 82 Fed. Rea. 89; Grossas Mining, 


Milling and Smelting Co. v. Colorado Land and Mineral Co., 19 Fed.: 
Rep., 78; North Noonday are Go. - v. Onlent eae Co., mt Fed. 
Rep., 524, ) | 
The remaining allegations of this ieiest even if ee are without 
force. The notice of the Lone Jack location was recorded in Book A, 


at page 190 of the mining records, instead of page 19, as stated in the a 


_ application for patent, but itis not alleged by the protestant. that he 
was mnisled or deceived thereby to his injury, and as a matter of fact. 
the record shows that he was not misled or deceived by this clerical 
oversight to his i injury, or at all. Ai tis doubtful whether the assessment = 
work was done on this claim for the year 1897, but even if it was not, 


this delinquency does not furnish a ground of protest. The doing of ae 


annual assessment work is not a condition to obtaining patent, but 
only a condition to the continued right of possession to an unpatented 
claim as against other and adverse claimants, and a failure to perform 
such work furnishes no argument for the cancellation of an entry, in 
the absence of an adverse: claim laa asserted. Hughes ¢ et atv 
Ochsner et al., 27 L. D., 396, 398. : 

There was AG relsea tion of tae, premises in eee prior to 
Megginson’s entry, and no assertion of an adverse claim in the manner 
provided by law. : 

The decision vappenen from i is affirmed. 
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7 PRICE OF LAND—RAILROAD LIMITS. 
-IngrRucrions, - oe 


The ddstenotions of i une 6, 1899, 2g ie D. 479, with ee to the price of the athens 
| nate reserved sections within the ditatta of the grant along the constructed main | 
and branch lines of the Southern. Pacific and within the forfeited as of the | 
Atlantic and Pacific, adhered to on review. ~ 7 
The cases of Thomas A. caer 16 L. Ds pene) and Edward D. MoGoo, 17 L, DS 285, 
_ overruled. a o. | | 


Acting Seeretar; y Ryan. to ae Gonna of ie Gener ai and: Office, 
Ce LG.) fe September 14, 1899. _ “oe s “(B: W.-C.) 


Under date of Ju une 6, 1899 (28 L. D. 479), j in response to a. request 
from your office for jnstrictions, you were advised that the alternate 
reserved sections within the limits of the grant along the. constructed 7 


main and branch lines of the Southern. Pacitic railroad, and also 


within the limits of the forfeited. Atlantic and: Pacific ane. must be — 
| held at the double minimum price irrespective of any question as to — 
: whether the Southern Pacific Railroad Company can acquire title to 


et _ any or all of the odd-numbered sections within said conflicting limits. | 


Under date of July 13, last, there was filed in this Departments a 


_— request for a reconsideration of the instructions above referred to, said 
.., request being filed by Messrs. Harvey Spalding and Sons, representing . 


| themselves as attorneys for a number of entrymen in the Los pagers 
| district, California. — 
After’ careful consideration of the briefs filed in snpport of. the: | 


= request for a_ reconsideration, and of. the authorities cited in. support a 
thereof, the Department adheres to the conclusion reached i in the instruc-- 

tions of June 6th last, and must therefore. deny the request. So far aso 

the decisions of the cases of Thomas A. Holden, 16 L. D., 493, and — 


- Edward D. McGee, ' 17L.D. , 285, ae in conflict with those instructions - 
they will no queer be followed. os : 


MOMESTEAD—AMEN DMENT—ADJOINING FARM ENTRY. 


-PIcaRD v% REHBEIN. 


The right of a Nigmestendee to change his entry to an adjoining farm homestead. is 
not affected by his failure to comply with the law under his orig inal entry. of : 
- the tract, in the. absence of a vee intervening adverse claim: aR gs . 


| } Acting cere Ra yan ‘t0 the Coinmissioner of t the ceneral. Dona Office, 
oi DeGye ks 8 e September 14,1899. (G5, Hy) 


“October 19, 1804, Charley Rehbein made iromenteaal, cntey: for the : 
NE.+ 4 of the ‘NE. 1 of Sec. 28, Tt ol, R. 22, St. Cloud land district, <4 
Minnesota, - 


ue 11, 1896, Rehbein offered his commutation n prot on said entey, i " 7 


‘DECISIONS RELATING TO THE PUBLIC LANDS. * 167 


under ‘section 2301 Revised Statutes, before the clerk of the district 
court of Anoka county, at Anoka, Minnesota; and on the same day 
-Eusibe Picard filed a corroborated. protest against the. acceptance of 
said proof, alleging that he was in possession of, and had made valuable 
improvements upon, the land in question at the time Rehbein made 
entry thereof; that he has continued in the possession and occupancy 
of the same, and has made other improvements thereon, since the date 
of said entry; and that Rehbein has never resided upon and improved 
said land as required by law. 

Testimony on behalf of both parties was taken at Anoka, Minnesota, 
before the clerk of the district court of Anoka county. | | 

April 15, 1896, Rehbein filed an application for leave to amend his. 
omesten’. entry so as to make it an adjoining farm entry. | 
— August 11, 1896, the local officers found, upon the testimony sub- 
mitted, that Rehbein had not complied with the requirements of the 

homestead law in reference to settlement and residence, and recom- 
mended that his final proof be rejected. They also recommended that 


~ Rehbein’s application to change his entry to an adjoining farm home- 


stead be disallowed, on the ground that “the adverse right of said 
--Eusibe Picard has intervened. ” From said finding Rehbein appealed 
to your office, which, on October. 11, 1897, affirmed the action of the 
local officers and rejected “‘ Rehbein’s final proof and application to — 
amend his entry.” From this decision no appeal was taken, but, on 
- February 15, 1898, your office, of its own motion, again. took up the 
matter and rendered decision, which is in part as follows: 


| This office by letter ““H” of October 11, 1897, affirmed your decision, put did not, 
in terms, hold Rehbein’s H. E. No. 17046 for cancellation. — | 
_ October 16, 1897, you notified Rehbein’s attorney by registered letter, and on J all-. 
 Nary 28, 1898, you reported that no appeal had been filed. 
_,. As to ‘the matter already adjudicated, the case is hereby closed. Ibi 1S necessary, 
how ever, to pass on the validity of Rehbein’s H. E. No. 17046. The final proof shows 
that he never established a residence on the Jand and he did not attempt to change 
his entry to an adjoining farm entry, until after Picard had showed the fact of his 
failure to comply with the law. He, Picard, was then entitled to the preference 
right of entry under the 2nd section of the act of May 14, 1880 (21 Stat., 140). Of 

Therefore H. HE. No. 17046 is hereby held for cancellation, SHNIeGs to the right of 
appeal. 


From this latter decision Behbein has appealed, assigning the follow- 
ing' grounds of error: , | 


Error to again take up this-matter on his own motion until the defendant shall 
make, or neglect to make, his offer of final proof. The case having been closed by 
‘final order of October 11, 1897, and the plaintiff not vane made. eppnenuon to . 
correct the said order, | 

Error to find from all of the files and proofs in the matter that the defendant, 
Rehbein, did not in good faith establish a residence upon the land in question and 
did not in good faith j improve the same. | 

Error to find that this Ee Picard, was. entitled to a omieaiGe right of ee 
to this land. _ 2 | 

Error to find under all of the files and proofs in this action that H. EH, No. 17 046 is 
or should be held for cancellation. ‘ eB 
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The facts of the case, in reference to Rehbein’s settlement and resi- : | 
dence upon the tract in dispute, are sufficiently set. forth in your oftice — 


decision of October 11, 1897, and need not be herein repeated. It is } ane 
_  elear from the ‘evidence that he has never in good faith established a = 
-- residence upon his claim to the exclusion of a home elsewhere, and 


therefore, not having complied with the requirements of the homestead : 
law up to the time of the presentation of his commutation piece said 
proof was properly rejected. 

Rehbein’s application to amend was made prior to ade erse Acdon on 


ise final proof, and was in effect an abandonment of all rights under _ os 


ae ‘his original entry and an application to make adjoining farm entry. | 


He states under oath that the reason he did not at first make an adjoin- 
ing farm entry of the land was because he was ignorant of the fact that ' 


a he was entitled’to make such entry. His failure to reside on the land - 


under his first entry in no wise affects his qualifications as an appli- ; 
cant. to thus amend his entry. He stands on the same footing as any- — 


~ oneelse owning an adjoining farm, subject only to any intervening right a 


on the part of the protestant. It does not appear that the latter isa — 
Settler on the land or that he paid the costs of the proceedings on the — 


- protest. Itis not seen, therefore, from the record as now made, thathis 


standing i in the case is aueh as to defeat the right of amendment.on the 


part of Rehbein. Nor can the rights of Rehbein be affected by the fact - ee 


that the judgment of your office holding his entry for cancellation was _ x 
- not rendered until after the expiration of the time allowed for appeal. _ 


It is therefore directed that Rehbein’s entry be canceled and he be. : 


notified that he will be permitted, within thirty days from notice hereof, _ 0 


to file in due form an application to make adjoining farm entry of tlie | 
land involved,.and that protestant be notified of the action herein 
taken and be given thirty days within which to. show cause, if any, . 
why such entry should not be allowed. In the event. of any adverse — 

- showing on the part of protestant the papers will be transmitted to 


your office for appropriate action, otherwise the application will be | . 


_ allowed, if Rehbein is shown to Bean other Eespects qualified: to make oe 
= such ona. | | ae Us 
. Your office decision i is modified: as above indicated. 


_ PREFERENCE RIGHT OF ENTRY—APPLICATION TO ENTER. a 
JACOBY v. KUBAL ET AL. | | 


a A pnietied right of entry under the act of May 14, 1880, cannot iis secured by pro- me ; 7 - 
ceedings on protest against an application to enter, Rey a? soa eee 


°; The case of Cline »v. Urban, 29 L. D., 96, cited and followed. 


Acting Seoretary Ri yan to the Commissioner of the Gener atl Tand a Office, ee ; 


(RL) September 14,1899. (SL. MeC.) 


Joseph. Kubal, on March 26, 1891, made homes oad entry” for. the ae 


7 SW. 4 | of Sec. 32, u 98, B. 67, Mitchell land district, South th Dakota, 
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= He made final proof, upon which patent was issued: February 11, 1895. 
On November 5, 1894 (subsequently to his making final proof), he and 
his wife Anna Kubal conveyed an land by. general ae deed to 


- _ another party. 


On June 24, 1895, cane 2 Kubal made Womiestend entry for the 


 Sw.4 1. of Sec. 14, Ae ‘96, R. 62, same land district. On August 28,1895, 


he relinquished said entry, and filed an application to make entry for 
the NE. 4 of Sec. 25; T. 97, R. 66, same land district. A few days later 
he applied to amend his application. to the NW. 4 of Sec. 29, T. 97, B. 
65. His application was refused by your office “biter of February 8, 
1896. He appealed to the Department, which, on August 19, 1897, 
reversed the action of your office, and directed” the allowance of his 


entry as amended—for the NW. + of said See. 29 (25 L. D., , 182). Said 


depar tmental decision was promulgated by your office on August 31, 
- 1897, 

Prior to the last-named date, heperees. wit, on August 26, 1897— 
Anna Kubal, claiming to be the deserted wife of said J oneal Kubal, 


filed homestead application for said NW. 4 of Sec. 29. The local 


officers rejected said eee because of conilict with that of James 
J. Kubal. | : . 
~ On September 13, 1897, “Anna Kubal appealed from ‘said iesision: 


contending that her aplication should have been received, and held - 


- to await the decision in the. matter oF J ames J. Kubal’s application: to 
amend. = 


On September 9, 1897, Jacob J se filed an ‘affidavit alleging thee - ; . 


James J. Kubal was the same. person wlio, under the name of Joseph’ 


- Kubal, had on March 26, 1891 (supra), made homestead entry for the ; 
— SW. 4 of Sec. 32, T. 98, R. 67. He asked that a hearing be ordered, = 


and offered to pay the expenses thereof; but he did not file an appli- 


cation to enter the land, nor for a preference right of entry. Notices — ; a 
were issued for a hearing to be. held VEROPEY 19, 1897, perotS the local a 


officers, on the above charge. | a 
On September 25,1897, Anna Kubal filed a seco sanpliebtion’ to 
make homestead entry for said NW. 4 of Sec. 29, alleging that she was 
the deserted wife of Joseph Kubal, was the head of a family, and had — 
five small children to support; ‘that she was, and had been for more 


than ninety days, an actual settler on the land. Atthe same time she — | 
filed James J. Kubal’s withdrawal of his. application to enter the land | 


and allowi ing Anna Kubal to complete her filing. , 
On October 13, 1897,.the local officers, acting upon the tive appl. | 


 eation, held that the withdrawal of James J. Kubal was in effect a _ a 


 relinquishment of his. right to make. entry of said tr act—the NW. 4 of 


| Sec: 29; also that, as. said withdrawal or relinquishment was filed senile es 

a: contest was pending against his right. to enter said tract, it was | 

“proper to presume that his relinquishment was the result of said con- _- | 
test; therefore they awarded the preference right to make entry of said 
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| tact to said contestant, ci acob J acoby} au rejected herd Kubal’s Be, : 7 
: application. to enter the same. All. ne in. interest were notified oe 


October 18, 1897. 
At the hearing had October 19, 1897, the defendant; Ji ames sJ. Knubal, 5 
made no appearance; but Mrs. ‘Kubal appeared | as intervenor. “The 


local officers made no finding upon the question as to whether said 
James J. Kubal and Joseph Kubal are one and the same person, but 


~ transmitted all the papers to your office. The withdrawal by James J. 

‘Kubal of his application renders a decision of this question unnecessary. 
On October 28, 1897, your office returned to the local officers Anna © 

Kubal’s first application, with instructions that it be received and held 


to await the final determination of the Department in the matter of . 


~ James J. Kubal’s application (which application, however, had been 
allowed by departmental decision of August 9, and the decision pro- 
mulgated by your office August 31, 1897; and on September 25, 1897, 


. Anna Kubal had filed in the local office James J Kubal’s withdrawal Pa 


of said application), 

Ou December 17, 1897, Aaa Kubal personally applied -at the (ooe 
office to enter said lands but the local officers again rejected her appli- 
cation, and the same. eae ‘held to await the final-determination of the 
case of the United States v. James J. Kubal;” and she was notified 
that when said case was. closed in accordance with the terms of your. 
office ‘letters of August 31 and October 28, 1897, appropriate action 
-- would be taken by them relative to her application to enter. . From 
this decision also Anna Kubal appealed. | 

Your office, on February 8, 1898, in view of the facts above set forth, 
rendered a decision finding and Holding as follows: 

Jacoby has not asked for the preference right of eutry, and has not attempted to 
enter the land. He appealed apparently as a friend of the government. Anna 
_ Kubal was, when she filed her first application to euter, qualified, being then a . 
deserted wife and the head of a family.. She kept-her rights, gained by such appli- 
cation, alive; and when James J. Kubal filed his relinquishment of all claims to the 
Jand applied for by ber, her application attached. It should now be allowed; and 
unless Jacoby appeals, it will be returned for acceptance by you... . 

Jacoby has appealed. He alleges, in substance, that your office was | 
in error in holding that because of his omission to file application to — 
enter and to ask for a preference right, he is not entitled to the benefit. 

of the same; and in not considering “the fraud and collusion shown 

to exist between Anna Kubal, the ineryanone and her husband, J ames J. 

-Kubal, alias Joseph Kubal. ” | ) 
. The preference right to contest an entry i is er sreated, bys statute (act of | 


i _ May 14, 1880, 21 Stat., 140): 


In all cases hone any person has contested, sa the land. office “feés, ae pros 


7 cur ed the cancellation of any preemption homestead, or timber culpure entr Vy, ete, 
oh ol the case at bar no entry was ever made on James J. Kubal’s appli- 7 
oe cation; so there could be no cancellation of an entry, and.no basis for 


a "preference aoe nee ‘technically ‘speaking. ne relinquishment | 
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could Le aides Withdrawal of an application to enter may. ne taae at 
- any time; and upon such withdrawal the land is at once rélieved from 
. any an under such application (Hughey v. Dougherty, 9 L. D., 29). | 
Jacoby charges, in substance, that the divorce between Anna Kubal — 
and her husband was collusive and fraudulent—she ‘suing for a 
- divorce which had been consented to on the part of her husband for - 
the purpose of holding this land.” The proof that such divorce has — 
been granted (September 30, 1897,) is on file in the record, The — 
Department has held. (Cline »: Urban, syllabus, 29 L. D., 96): | 
_ The good faith of an entrywoman in securing a decree of div orce, as affecting her : 
| qualifications under the homestead law, is nob zt matter of sn yestigauon ‘throngh a 
contest under the act of May 14, 1880. . | 7 
Anna. Kubal, at the time of presenting her first application, was a | 
deserted wife (since divorced); and was qualified to make homestead 
entry of the land. She was actually residing on the land, it was sub- - 
ject to entry, and she has by her repeated appeals kept alive the rights 
gained by her application. .On James J. Kubal’s withdrawal of his 
application, hers at once attached. _ : 
The decision of your office is hereby affirmed. a : 8: 
Certain ex parte affidavits, filed after the hearing , have not. been 
considered in arriving at a conclusion herein. “eee 


es * 
~- 


ae 


CONTEST—RELINQUISHMENT—PREFERRED RIGHT OF ENTRY. 
_ HORNSBY v. CARSON ET AL. 


A relinguishment filed after the qnitiation of a contest, and independently thereof. 
will not defeat the preferred right of the contestant, if the facts shown at the. . 
hearing require the cancellation of the entry on the grouzid charged. ey. 


Acting Secretary. Ra yan to the Commissioner. of the General Land 1 Office, 
(EVL. HO 739 33" September 15,1899 = = (GLO RR) 


On. J uly 1, 1305, Richard M. Carson made homestead. entry of the 
S. 4Sw.4 ‘Sea: 3, and the E. 4 NW. 4 4, See. 10, t. 20} NR 31 W., Harri- » 
son land district, Arkansas. | 
 . On J uly 19, 1897, Richard Hornsby filed his contest against said 

entry, alleging that the same “es 


was not made honestly and in good faith . _ for the teas of himself . 
‘but for the benefit . Of one John Morrias ‘that said contestee in entering ae 
land was acting as deent for said Morris and that by agreement between said. Carson 
‘and Morris the title which said Carson obtained fro om the United States was to 3 inure : 


- to the benefit of said Morris. - 


Notice was issued on the day the contest was ‘filed ne 19, 1897), 7 
and the same was served on Carson on July 24 next following. B.F.~ 
Dunn, a notary public of Bentonville, Arkansas, was commissioned to_ 
take the testimony, the hearing being set for’ September 6, 1897, and 
the testimony to be considered by me Poe teyet and Teceiver on n Septom- 
ber 18, 1897, | : 
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On jay 23, 1897, ‘Carson’ selinquisned: his: entry” and at 9 peloeie eS 
July 26, 1897, the re elinquishment: was filed in the local office. ‘Simul- — 


~ taneous vith the filing of said. relinquishment, John Morris and the — 
_ contestant, Richard Hornsby, presented their respective applications | 
to make homestead entry of the land. On the filing of the relinguish- 
ment, Carson’s entry was canceled; Morris’s application was rejected - 
because Hornsby had pr éviously filed a contest. On August 13,1897, 
Morris asked for a hearing to show that Carson’s entry was made in | 
good faith and that the relinquishment of his onary was not made as a 
result of Hornsby’s contest, 
Morris was advised to appear at the ome and place of the hearing 
in Hornsby ». Carson, viz, , September 6, 1897. This he did and testi- 
- mTaony was duly taken, upon Homsby’s allegations mee Carson's 
| entry. : AC . 
~The register. ao receiver peooramdnded that the contest be dismissed. ‘ 
and that Morris’s application. be accepted. This recommendation was 
made because of the finding that “the evidence i is not: sufficient to sus- 


~~" tain the charge, nor to show that the selinauishinent was: filed as a a 


result of the contest.” 


On appeal your office, by decision dated Apri 12, 1898, reverséd that. . 


ee and held Morris’s application for ‘the ee subject to that of 
Hornsby. Morris’s appeal brings the case here.. | 2 
The testimony shows that Carson is an epaneeliat: iliat: ie Bee 

absent from the land for considerable periods preaching, and claimed. 


to be engaged in charitable work; that he solicited old clothing from. 


friends in Memphis, Tennessee, Missouri, Kentucky and other places, 


- part of which he gave to the needy poor in the country where his land 


is situated. Some of this clothing he exchanged with his neighbors in 
return for work. done on the land.. When called on to explain why he — 


a should thus make merchandise of goods given. for the benefit of the . — - 


a poor: by exchanging them for. abor in. improving his homestead, he - 
replied in a letter (admitted by him) addressed x J judge 8. N, Elliott, ; 


of Bentonville, Arkansas, as follows: 


‘I told you for one thing that this homestead was ee and that I was not run- | 
ning it, as. I am no farmer and have no use for one.. A friend Mr. Morris from Texas 
owns it as soon at least as he fulfills his contract to repay me the money I advauced 
him for the improvements that were on it... .. It was to help him with farm work 
that I allowed ‘men and boys to work for clothing as they were very willing to do 
80... .. Counting up I found that about 95 days of work for clothing were put in 
altogether; ..... I gave them (the clothes) for one third their real value. Fifty 
cents a day is the usual price for man, boys léss.. So far as any benefits of such 
work go in “improving the farm” they are for Mr, Morris and not for me. All this. 
has not been a dime in my pocket. Asall this clothing (about 40 barrels and boxes) 
was nearly all obtained from personal friends ‘for the destitute and those needing 
help, I know of no one more destitute than Morris, as he has not a dollar on earth 


and. is unable to work: and ean only. do small jobs about the house and is abed. most a 
of the time; ... . . that some of the. people here who have been most: helped in | 
- their iecres: have oat the very ones who have. acted most basely. and ungratefully me 

in. misrepresenting things and lieing by. wholesale. Such: is, evil: human. nature. = 


‘They mast now gid for themselves ¥ wi ithout my ‘help.. 
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| ‘On July 8, 1897, he “atote to the “Benton County Democrat” in 
further Sr nianstion of his conduct. He. admits writing the letter 


which as published contains this. statement: 


A former friend of mine, a most worthy man, J ohn Morris by name coming , fy om 
Texas, was very desirous of securing this homestead and having no money at the 
time, I advanced it to him by buyl ing the i improy ements upon it; to do this of course” 
I had to enter the place in my own name. He has not been able to repay me the 
money I advanced. Hence of necessity the homestead has contin ued to stand in my © 
name. I obtained it solely and only for Mr. Morris. 


This publication probably gave to Hornsby the information’ upon 
which he brought the contest. On ‘being served with notice Carson — 
wrote Hornsby a letter which was s introduced in evidence. In Se 


_ ter Carson says: 


Not having read the terms and conditions of obtaining homesteads at the time I 
filed and my attention having been called to my error or the illegality of the trans- 
action as now appears, as soon as I learned this, I at once resigned and abandoned - 
all claims to said homestead as I have already stated. It was a very careless thing | 


in me not to carefully read the paper over at the time but it was owing to the haste 


and brief space I had to doitin, ‘The result is I have Jost it, which I suppose is a 
_ Sufficient penalty for carelessriess. I could do nothing else in such a case but to 

abandon all claims to the homestead, as I wish and endeavor always to be a law 
-abiding man—as all should be. I have no design whatever. of acting crookedly or 
illegally i in what I did but all was.the result of pure carelessness. 

‘Both in the letters and communications as also in his testimony taken 
at the hearing, Carson endeavored to excuse his mistake in making his. 
homestead affidavit (he did not recollect having sworn to it) wherein 
he stated that his application _ . 


is honestly and in good faith made for the purpose. of wetaal souleniont and cultiva- 


tion and not for the benefit of any other person, persons or corporations ae . that. 
he has not directly or indirectly made and will not make any. Saeanienes or con- 
tract by which the title which he... . might acquire from the government . 7 


should inure, in whole or in part to the benefit of any person except himself, soe 

. As before seen he admitted that he obtained the homestead “ solely 
and. only for Mr. Morris,” hence it could-not have been obtained in 
good faith for his “own exclusive use and benefit.” | | 
-. It is probable that Carson’s relinquishment was the result of Horns- 
by’s contest. While both Carson and Morris swore that they had no 
information that a contest had been filed when the relinquishment was — 
— executed, yet Carson testified that he had heard “a vague rumor that 
somebody had threatened to doit” and Morris did not know “for cer 
tain” that there was a pending contest. : 7 

But whether the relinquishment was the direct result of the contest 
or not makes no difference in this case. The hearing shows that Car- 
_ Son’s entry was not made for his own use and beuefit, but for the bene- _ 
fit‘of John Morris; that was the allegation in the eonioet affidavit and 
the hearing clearly established its truth. The contestant did not 
Invoke the relinquishment in aid of his contest, but proved his allega-— 
tions independently thereof. The contestant’s rights in such case are | 
determined by the status of the land at the time of the initiation of 


~ 
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the contest and his rights o can not be defeated i the sdicenient ae : | 
of the entryman relinquishing the entry, although the entryman may oe 
have relinquished in good faith without knowledge of the pending con-- 


test. Brakken 2. Dunn et al. ae D. ABIL). See also Webb v. Tenge : 
et al. (idem., 440). oa 
Fak eee appealed from i 1s affirmed. 


TIMBER CULTURE CONTHST—VINAL PROOF—EQUITABLE ACTION. 
‘WricHt v. . Dies. - 


A ppnteat apatite a timber sulties entry on the’ ground of failure to submit final 
proof within the statutory period will not defeat the right of the entryman to 
have said proof equitably considered, where it is submitted. Bue to notice of” 

| such contest and without knowledge thereof. | 3 


“Acting Secretar y Ry yan to the Commissioner of the General Land sibs 7 


ioe L. ©.) Pan a _ September 18; +1899. ea ay | _ = (L. L. B.)-- | 
Taly 7AG 1879, Edward A. Diggs meas timber culture entry. for ae 


NB. 4 of See. 26, T. 124 N., B. 50 W,, in what is now the Watertown, . 
7 South Dakota, land district. ae 
September 22, 1896, Joseph Wright filed contest against said d entry _ 


in which he allesed that: 


The said {Edward A. Diggs has neglected ata failed to sage with the. law. 2% 


That more than thirteen years have elapsed since making said entry and said Edward 
‘A. Diggs has not made, offered or filed final proof for said entry and tract of land, 
or proof that he has planted or cultivated ten acres of trees or any amount of trees 


on said tract as required by the tree eulture laws of the United States. That ; 


- on August 22, 1896, affiant filed, in- due form, in the U. S. land office ¢ at ae 
S. D., his application to enter said tract as a homestead. : 
At the date of filing the affidavit of contest, a defendant was resid: : 
ing in the State of New Yorks: * # | : 
Notice was issued, November 11, 1896, and upon a proper ce 
service of same was made by publication, and the first publication was 
made December 12, 1896. Prior to this first publication, namely, 
November 25, 1896, the entryman submitted his final proof, which was 
accompanied . by. ie affidavit showing sufficiently that he was pre- 
vented by sickness and adversity from eee it during the lifetime: 
of hisentry. : ; 
At the. hearing, oral testimony was abated Aicwe that more 
fia thirteen years had expired since the date of the entry, and that: 
- final proof had not been submitted within the statutory life of the 
entry, but no sufficient evidence was submitted to impeach his final 
proof, which showed compliance with the requirements of the timber: 
— culture law as to planting and cultivation of trees, nor was there any 
evidence tending to. contradict the statement in. the defendants affi- 
at davit filed with his final prone to the effect, that. he was s prevented by - 
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| Jigiceneae: and misfortune from. submitting his final proof yin the 
_ statutory period, | zs 
Jt is also sufficiently appears that. the spigiiaa had no ipuaee. | 

‘intimation, or. suspicion that a contest had been filed against his entry: 
prior to the time he submitted his final proof. . 

Upon the foregoing facts, the register and receiver ‘recommended | 
the cancellation of the entry, upon the ground that the entryman had 
failed to submit his final. proof. within thirteen years after the date of 


his entry. Upon appeal, your office, by decision of February 4, 1898, : 7 
‘reversed - the action of the local office, dismissed the contest aad = 
- directed the issue of final certificate, and that the entry of Diggs be. 


_ submitted, in due course, to the board of equitable eee 
Wright has appealed. | 
It is a general departmental rule that when a default is “cured iby | 

the entryman before notice of the contest is served upon him and 


E before he has any actual knowledge or intimation that a contest affi- - 
~ davit has been filed agaiust his entry, the contest must pe dismissed. 


- Heptner v. McCartney, 11 L. D., 400. 

<The only default shown to anise against the eae yman jiera is failure 
to submit timely final proof, and, as heretofore shown, before knowledge © 
or notice of the contest, the defendant made final proof, and thus 
_ placed himself ina Te where he is entitled, under the circum: 

stances of the case, to the equitable consideration of the eet 
as against any rights of the contestant. _ 

The case at bar comes within the law as announced in Thompson Vv, 
| Bartholet, 18 L. D., 96. See also as bearing upon the case under con- — 
sideration, Meads : ‘Geiger, 16 LL.D. , 366, and Zickler 0. Chambers, 3 
22L.D.,208. 7 | 

The desiniva appealed from is affirmed. The entry of Diggs will be | 
submitted to the board of =e adjudication, : 


OKLAH se TOWNSITE—LOT CLAIMAN TS. 


Leacu V. TANNAHILL. 


. townsite. entry under the act of May 14, 1890, is for the use and peneat of. the 
occupants of the land at the date of the entry; and priority of possession or 


. occupancy can only be material in case of conilicting nau of peeupaney es 


; existin g at such time. | 


‘Secretary Hitchcock to the Commissioner of the General Land Office 
(F.L.C.) | September 18,1899. (GC. J. W.) 


The townsite of Cross, Oklahoma, Was entered. by townsite board 

No. 6, on April 16, 1897, : 

On May 14, 1897, ; William | Tannahill filed an application for a dead 

| for lots 13 to 24 inclusive (except lot 19), in block 13, of said townsite, 

4 On July 27,1897, A. L. Leach filed application for a, deed to the 
sane lots, including lot 19, omitted from Tannahill’s application, - 
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The case having heen set oe a hearing, Tannahill eonlal to ve : 


| | taken the. depositions of E. T. Warren, J. H. Dwyer, C.H. Stowell, F. 7 : 
A. Badger, A. C. Rogers and William Tannahill, and the depositions 2% 
of said Rogers, Dw yer, Stowell and Badger were taken before a ech i 


on September 25, 1897, the others not appearing. | | 
The case dading for trial on September 28, 1897, Leach angved! for 


a continuance on the ground of the absence of ahatertal witnesses, the — 


- motion. indicating what the testimony of said witnesses would be; , 
whereupon Tannahill admitted that the witnesses would testify as. _ 


~~ stated, if present, and the motion was overruled. The admission was oe 


to the effect that the witness if present would testify that Leach was 
the prior settler upon the lots.in question. ‘The case was then con- | 


- | tinued to the following day, when Tannahill was allowed, over the | 


objections of Leach, to amend his application so as.to ivelude lot 19, -_ 


omitted from. the original application, and the hearing proceeded. . | 
On October 11, 1897, the board rendered a decision, wherein lot 19 - 


a “was: awarded to ‘Leach and the remaining lots to Tannahill. Leach _ a 


filed a motion for a review of said decision, which Was. allowed, and, 


on April 4, 1898, the board reviewed its former decision and. rendered fo wis a 
- a second one, iD which the former decision was. modified. to the extent: 


of awarding ot 20 to Leach, instead ot Tannahill,. On said April 4, — 
1898, Leach gave notice that he would appeal from said decision: to. 


oy ‘your office. A motion to dismiss the appeal, subsequently filed, was. 2 


made by Vesta M. Tannabill, alleging herself to be the widow and heir _ . : : 
of William Tannabill, deceased, and alleging, inter alia, that Tannahill 


died without being served with notice of the appeal, and that his heirs. 

had not been served. 
In reference to the matter of! service, your office, on Daseuibet a1, — 

1898, held the service to be defective, but. allowed Leach. fifteen days. 


from notice in which to secure service of his appeal upon the proper — 


_ parties. It appears that he was notified of this requirement on Jan- - ea 


 uary 9,.1899, and on January 21, 1899, transmitted evidence of ser vice. A 
upon the alleged heirs of Tannahill; thereafter, ou April 13, 1899, your 
office considered the appeal of said Leach, and the decision of ve oe 

- _ townsite board was affirmed. | 


: Leach has appealed to the oe tment, alleging + various errors in 
| your. office decision. | | a a 

~The principal allegations of error are: ag. o 

First.. That your office erred first in not awarding all of said ‘lots oe a 


_ Leach as the prior settler and occupant. oO 
Second. That your office erred in not finding that the board, erred in - ~~ 
overruling Leach’s motion for continuance, and that aoe office erred = & 


~ in not. sending the case back for rehearing. , 
. It is further alleged that it was error to: find that Tannahill oe 
_ occupied the lots in question as an adverse claimant to Leach. | | 

Leach and Tannahill were the only witnesses who appeared i in n per~ 7 
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| son onal testified batowe the townsite oa “The remaining testimony | 


as consists of the depositions offered by Tannahill and ‘of Tannahill’s - . | 
admission that Leach’s witnesses would testify if present that Leach _ 


| occupied the lot before Tannahill did. In so far-as the personal testi- an 
mony of Leach and Tannahill conflicts, neither party i is aided iby, the 7 


: _ other testimony in the record. 


_ The vital question in the case was, and is, whether the relation of | 
landlord and tenant existed between the parties so as to make Tanna- 


‘hill the tenant of Leach on the lots. Leach now insists that it did, but | ‘: | 
his testimony very weakly supports the contention, if it does So at all, Ke 2 eM 


and the testimony of: Tannahill pointedly refutes it. | 

-. It appears that the lots in dispute (not awarded to Leach) ‘were 
selected and partially enclosed and occupied on the opening of the 
country by parties other than Leach or Taunahill. Their improve- | 
ments were slight and. comparatively valueless, and appear to. have 


been speedily abandoned, and: none of these parties was in possession 


'. personally or through tenants when the entry was made by the town- 
site board. 
A townsite entry made by trustees in Oklahoma has one unitormly 
held to be for the several use and benefit of the occupants of the land. 
at the date of entry, the same as though ‘the entry were made under 
‘ the provisions of section 2387 of the Revised phabales: See instrue- 
tions, 15 L. D., 270. 

It follows that the entry made by the board on April 16, 1897, of the 
townsite of Cross, was for the benefit and use of the actual or construc- 
tive occupants of lands at that date, under the second section of the . 

act of May 14; 1890 (26 Stat., 109). The mere priority of possession 
“or occupancy in such cases is niaterial only where more than one per- 
son is in actual or constructive possession at the date of entry. An 
early possession which had been abandoned or lost, and was not main-. 

. tained at the time of entry, conferred no right.. In view of this. rule, 
the admission of Tannahill that Leach could show by absent witnesses 
that he had been in possession of the lots in ‘dispute at a period ante- 
dating his (Tannahill’s) possession, was not necessarily an admission of 
Leach’s right. It appeared clearly from the testimony that Tannahill — 


- had all the lots, except 19 and 20, in possession and under fence at the 


date of the townsite entry, and was cultivating and claiming them. 
Leach failed to show any actual occupancy by himself and was unable’ 
to show that the relation of landlord and tenant existed between him 
and Tannahill. His contention that. the case should have been con-— 
tinued,to enable him to have his witnesses examined by the board, not- 
7 withstanding Tannahill’s admission, is not tenable; and 7cue office did 
not err in refusing to order a rehearing on this ground. | : 
| While the testimony | as a whole is ‘somewhat vague and unsatisfac: . 
tory, it supports the conclusion reached | by the board, and your office: | 
decision Is accordingly affirmed. : 7 a 
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tha fe. nents —— ss ee : 


VACATION OF PATENT—APPLICATION—PREFERRED RIGHT OF ENTRY. i 


Marraews ET AL. v, ‘Linzs, 


On the judicial vacation of a patent the land volved should not be held as open to 
application until such time as the entry is canceled of record in the local office. 
Conceding that. one who furnishes evidence on which a patent is set aside is equita- 
bly entitled to a preferred right of entry, there 18 no authority for i 
such equity as the subject of transfer. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
Pays | September 22, 1899, (C. J. W.) 


On November 11,1889, Thomas J. Brady made cash entry for the E. 4 
of the SE. 4 and the SW. 4 of the SE. 4 of Sec. 3, and the NW. 4 of 
the NE. 4 of See. 10, T. 5 ie R. 21 W. , Missoula, Montana, BE whieh ; 
patent aa November by 1891, a -_s 
Suit was subsequently instituted in the district court. of the United _ 
States for Montana to cancel said patent upon the ground of fraud in its 
“procurement, which suit appears to have been tried on the 16th day OE a 
June, 1897, and « decree rendered by the court that said patent be can- 


| - eeled, and ‘Geor ve W. Sproule was appointed a commissioner to convey 


said land to the United. States for and on behalf of said. Thomas J. 


Brady. A deed was accor dingly executed by said Sproule conveying ° 


- said land to the United States on June 24, 1897, and. was duly recorded 
In the record of deeds of Ravalli Sones Montana, on June 26, 1897,.— 
.. On August 31, 1897, your office addressed the register and receiver 


of the land office at Missoula, in substance, reciting the facts above © 


stated and notifying them that the patent to the: land described and — 
_ the final certificate on which the patent was bused had been canceled 


on the records of your office, and said officers were directed to cancel 


the said entry on the records of their office, and they were informed | 
that the land embr aced i said entry. was abies to pentry, by the first 


7. qualified applicant. 


The entry appears to have been canceled. ou the ‘eos of the local 
office i in accordance with said instructions, on September 7, 1897. 

Your office having under consideration the applications of the heirs 
of Hannab Bullock, George W. Matthews, and James A. Lines to enter . 
said land, on September 24, 1897, decided that Lines was entitled to. 
the preferences right of entry, and returned his application to me local 
office for allowance. 7 

On October 30, 1897, Lines made entry for said land. | 

On: October 1, 1897, the local officers forwarded to your offige the 
rejected jiomestead application of Thomas E. oe tor said land, 
which was tiled September 8, 1897, | : 


From this it appeared that your office, i in aibwing tae a ‘onefenengs a 


~ right of entry, by your decision of September 24,1897, had acted upon 
- ane encompleve record; tenon yous - office, on November 6, 1897, 
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“keciel. the local. officers to notify Lines and Matthews of. Evans's 7 


- application, and that they would be allowed thirty days in which to file 


‘any desired statement in regard thereto. Both Lines and Matthews 
filed such statement, and your office, on March 11, 1898, proceeded to 
review your former ection, in which you decide adver sely to the con- - 
tentions of both Evans and Matthews, and hold intact the eatny of 
Lines, | , 

From this decision Evans has epenied, : | 

Your office expressed the opinion that the land in sentences: Was 
restored to the public domain on the 16th day of June, 1897, when the 
United States court adjudged and decreed that said patent ie canceled, 
annuled, and set aside. You also find that Thomas E. Evans was the — 
first qualified applicant for the land after its restoration to the public — 


domain, but that he forfeited his. rights under his first- application by. — 


his failure to appeal from the action of the local. officers. He made a 
second. application on September 8, 1897, the day after the entry of 
Brady was canceled in the local ofhee, which was rejected because of . 
the prior application of Matthews and ieee from which action he 
_ appealed. | 

It appearing from the ebeond that Matthews had an existin 2 entry of 
record for another and different tract, and that he did not appeal from 
the action of the local officers in rejecting his application, your office ~ 
properly denied his eDpuCeuON: This: narrows ume controversy to Lines 
and Evans, : 

_ It is insisted that two leading sro positions an nouned in your office. — 
- decision are inconsistent the one with the other: | 

1st.. That the land in dispute became subject to entry upon the 
signing of the decree of the court canceling the patent; and : 

2d. That the local officers did not err in rejecting applications while 
the entry remained of record in their office atter the MEDTAE of sleek 
decree. 7 7 : 

The contention. is aie vests that the aonoaiteits may have been 
- too broadly stated. As an administrative rule the latter proposition 

is in accordance with the latest instructions of the ee a to 
registers and receivers on the subject. (29 L. D., 29). 

The first proposition is too broad in this: that it assumes that the 
decree of the court canceling the patent operated to cancel the entry. 
on the records of the Department also, and allowed of no time within | 
which to take the necessary steps to have the records of the land 
_ department conformed to the decree, In such a case it would be more. 

in accord with the general purpose of disposing of the public lands 
through the Jand department to hold that.the decree of the court can- 


- celing the patent took effect so as to open the land to entry on the 
cancellation of the entry on the records of the local office, pursuant t to: eee 


notice age you office of the decree. 
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Tn the ease of Bmory | H. Marker et all (BI Li; D. 407) 1 ‘it was held a s 
7 _ (syllabus) :— ae ae 


On the judicial sone of a patent issued agen a eailrowd: nant the Necrebae vo . ps 


of the Interior may lawfully fix a day when the lands embraced in such decree shall: 


be open to entry; and in such case an apellcation to enter filed prior: to the time so. 


7 fixed should not be allowed. : 
‘The same principle would. seem to be ¢ appliowble where ¢ a \ patent to ah 
single tract is canceled. pte 
So long as the entry remained of record it nad the effect of seor pat. ‘ 


ing the land. Lines filed his application while the entry of Brady was _ : 


still of record, and his application was properly rejected. He there- _ 
_ fore acquired no right by virtue of said application. — Evans acquired 


| “no right under his first application, for the reason. that the land was. ? 
— not then open. to entry. As Evans ‘filed another application on Sep- 
tember 8, 1897, the next day after the land was open to. entry by the 


: cancellation thereof on the records of the local office, which was 
-- rejected and he appealed from the action of the local officers in reject-. 
ing it, he would be entitled to have his application allowed, unless — 
| Lines’s entry should be upheld on erounas: not previously discussed, - 
but which will be now considered. 

Mary BE. Lines makes affidavit that she farnishéd the means with 
- which the land was improved by Hannah Bullock, her mother, and 
that she and one Daniel K. Sparks first brought the facts concerning’ 
the fraud of Brady’s entry to the attention of the government by stat- 
_ ing the facts to a government timber inspector, and subsequently made 
affidavits to the facts, which were forwarded to the Department. The 
- facts appear to have led to thie cancellation of the patent. She alleges 
that she believes herself and family to be justly entitled to the land,. 
and asks that her husband, James A. Lines, be allowed to enter it. 

If it: were conceded that Mrs. Lines, by her acts contributing to the 
“discovery of the fraud which led to the cancellation of the patent of 
- Brady, clothed herself with equities which might properly be recog- 
nized by the Department, if she was qualified. to make entry and was 
herself applying to do so, there would still be yornDe the pL 
| for the transfer of such equities to another. — 

It must therefore be held that her acts constitute no ) ground for ho. 
preference right of entry toherhusban@é. : 
- It is further alleged that Lines is living on the ian: and ads vali: : 


pe able improvements upon it after. the allowance of his ae y. Inan affi-, A 
_. davit made by him on the 224 of N ovember, 1897, he states that he is — 


4 residing. upon. this land, with his family, having raved: thereon on the. 6 * 


- 24th day of October, 1897, There is no allegation that any acts of set-. 


tlement were performed by him after the cancellation of the patent, 3 


and before Evans’s application — to enter, made— September 8, 1897. 
oN othing appears therefore in the showing made by Lines in support of - 


a his. entry which defeats the right, pa by a et vir aC of his . - 
: Brior oo to enter. % o bh ee 
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It follows that your office decision must be reversed, Lines’s entry 


| canceled, and the application of Thomas K. Evans allowed, and ib 1S SO a an 


: ordered, 


“_ 


MINERAL LAND-SCHOOL LAN D INDEMNITY SELECTION. . 
“MoQumppy ET AL. 0. STaTE OF CALIFORNIA, 


A certificate of the location of a mining claim is not in i itself acaienk: ey idence of 
the mineral character of land to overcome an agricultural return. 
. Land chiefly valuable for the gypsum’ and petroleum contained therein can ‘only be 
- disposed of. under the laws governing the sale of miner al land, and hence is not 
subject to school land indemnity selection. | 
Prior to the. approval of a school indemnity selection the. land emnmaeee ep, if 
mineral in character, is oper: to exploration and ae chase under the mining laws. 


| Romeuny Y Hitchoook to the Commissioner of the General bie Office, ; 
oe L. OP ea eas | September 22,1899, _ (F.O.D,). 


‘The State of California has appealed from the Becaion of. your office, . 


| rendered | March 18, 1898, in the case of Thomas J. McQuiddy et.al. v. | 
State of California; wherein the decision of the local office was reversed —— 


 and-the State’s indemnity school selection. for the S. 4 of See. 20, T. 19. 


S., R.15 EB. , Visalia, California, land district, was rejected on the ground _ . 


‘that the anid land is mineral in-character. 


On December 17, 1896, the State of California filed in'the local land a 
office indemnity school ‘selections, } No. 4208, for the NE. 4 of Sec. 20, | 
7,19 S., RB. 15 B.,M. D. M., and other iands: No. 4209 for. the §. fot See 
‘Sec. 20, same township anil range; and No. 4210-for the NW.4 of said 


section. 20, which selections were noted on the records of ot local ae ; 


| - subject. to approval. 


In January, 1897, Thomas J. MeQuiaay, J oshua Warsuick and Mar- 


+. cus M. Lavelle filed protests alleging that they were owners, by location, 


of mining claims located on section 90, T.19 S., RB. 16 i. »M. M: ie a 
that they disputed the right of the State tiereos 

Your office, upon considering said protests, ardered a eqiinig diereln 
to determine the character of the land of said section 20, and such. 

hearing was duly had and testimony was submitted by the mineral 
| claimants. The State submitted 110 testimony but contented itself with | 
‘cross-examining the witnesses for the mineral claimants. 

On May 1%, 1897, the loval officers rendered a joint decision: in favor 
of the State, holding that -the protestants, had totally failed to prove 
the land mineral in char acter, On appeal, your office reversed the. 
action ‘of the local office, and held the land ‘mineral in character. 

On July 8, 1897, after the. rendition of the decision of the local i 
officers, a apr otest was filed by A. Showers et al. alleging that they have ~ 
valuable mining claims on the NE. 4 and SW. £ of section 20, T. 19 §., 


.° Red E.,M. DeM,, and that said innate wiore eluate oy Heal than. 


a for agricultural purposes, which protest was transmitted to your: office . 


PO; 
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. and ie same was cae ledged ae your said office decision and held 


pending final action herein. 


The State of California on January 27, 1898, sinauiened the NW. 4 


Sec. 20,'T.19 S., B.15 E., M.D. M,, (selection No. 4210) and on February. ee 


«19, 1898, the State also relinquished the NE. 4 of. said section 20 (being 


a part of the land embraced in selection No. 4208). ‘Said. relinquishments : 
were forwarded to your office and were ar by your office in the . 


decision herein, | 
On February 4, 1899, tie State ot Califor nia also celinguisiods a , por- -_ 


tion of the land. Seca in its selection. No. 4209, the SH. 4 of Sec... 


20, 7T.198., R15 Eh. M. D. M., but asked. that ‘the venisining portion | 
of said selection a 4209, viz. ‘the SW. 4 t of sald section 20, be ees 
to stand. | 
The said relinquishment of ie: ‘SE. + of | aiid section 20, will be 
accepted and there remains for determination now ony the SW. 4 of 
said section 20. 

The local officers i in ac nnitine ae case red the burden of proof 


~ 2 apon the mineral claimants, as the land in ‘controversy was not returned 


ag mineral land, but your office held that the local office erred in placing 
the burden of proof upon the mineral protestants, as” they had made 
several mining locations on the 8. s of the section (20) and were in 
“possession ther eunder prior to and at. the date of the filing of the State. 
indemnity selection, citing in support thereof the case of the Northern 
Pacific R. R. Co. v. ‘Marshall (17 L, D., 545). | 
The Department, by decision rendered March 6, 1899, in the case ‘of 
Magruder v. Oregon and California R. R. Co. (28 L, D. , 174), held that 


a certificate of the location of a mining claim 18 not in itself evidence of the min. | 


‘eral character of the land, and therefore would not be sufficient to overcome an 
agricultural return of the surveyor- -general, | - 

and therefore overruled the theory ¢ annoutced in the said case. of 
| Northern Pacific R. R. Co. v. Marshall, that a certificate of @ mineral 


oe , location was in itself. sufficient evidence of the mineral character of the | 


land to cast the burden of proof apom one who asserted ane agricul- 


o tur al-character.of the land. 


| ‘Besides. the certificate of location, evidence of. the 1 miner al ae acter : 
: of the land, of a discovery of ininer ar sufficient to warrant. @ person of 


ae ordinary prudence in the further expenditure of his labor and means — | 


with a reasonable “prospect of success in developing a. paying mine, - 
must be shown to overcome an agricultural return. so 
It appears that the claims of these protestants were oonted Auenst 


at 8, 1889, and are on the S. 4 of said section twenty, and were located i 


more particularly for the deposits of gypsum contained or r alleged. to gta 


_ be contained therein. 
‘Itis admitted by the mineral claimants that ee nee made no ais: 


z covery of precious metals on-said land, but they claim that gypsum / | 
~ and petroleum have been discovered thereon and that the land 18 Aes 2 a 


: able. therefor. 
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if the land in contr over Tsy contains a deposit of eypsum or petroleum, 
and is more valuable on account of such mineral than for agriculture, 
it ean only be entered as mineral laud (Phifer 2. Heaton, ay i. D., 57, 
and Union Oil Company, 25-L. D., 351). 3 


It was also held, in the case of. Union Oil. Company, supra, that lands — 


chiefly valuable on account of the petroleum deposits contained therein 
are not subject to selection as indemnity under a railroad grant wherein 
mineral lands are excepted from the operation of the grant; and by 
parity of reasoning it must be, and is, held that lands chiefly valuable 7 
' on account of the petroleum deposits dontained therein are not subject 
to selection as indemnity under a school land grant. | | 
_ The State of California takes its right to indemnity school lands 
under the seventh section of the act of March 3, 1853 (10 Stat., 244), 
_ construed by the sixth section of the act of July 93, 1866 (14 Stat., 218), — 
and also under sections 2275 and 2276 Rev, Stat., as amended by the 7 
act of February 28, 1891 (26 Stat., 796). 7 - 
In the ease of Swank et al. v. State of California et al. (27 L. D. , 411), 
decided September 16, 1898, which involved the right of the State of 
_ California to select certain lands ag indemnity school lands under its 
grant by the said act of March 3, 1853, supra, it was held that prior to 
the approval of. a school indemnity selection the land included therein, 
if mineral in character, is open to exploration and purchase under the 
mining laws of the United States. 
The selection here in controversy has not been approved or certified, 
‘and as it has been above shown that lands embraced in school aden: , 


_ nity selections are open to exploration and purchase under the mineral » 


- Jand laws before the selections are approved, and as it has been further. 
shown that lands more valuable for their deposits of gypsum or petro- 

leum are subject to entry only under the mining laws, there remains to 

be decided only the question : is the land in dispute (the SW. 4 of said — 
section 20) shown to be more valuable for its deposits of gypsum and ; 
petroleum than for agricultural purposes? 

There is very little testimony as to the agricultural value of the ore 
the greater part of the testimony submitted being relative to the amount . 
of assessment work performed. upon the said mineral claims by the 
claimants, and as the question properly in issue is the mineral or non- | 
mineral character of the land and not whether the said mining claims 
are valid or not, the testimony is very unsatisfactory and, in fact, the 
| testimony eeies to all the questions presented is fidefinite and 


unsatisfactory. But from such evidence as was submitted relative to 
- the agricultural value of the land in said section twenty, it appears 


that none of the said lands in said section have any agricultural value, 
except a small portion, not Srecinceny described, which | is suitable for 
grazing purposes. | 

During the progress of the. trial, the State of California admitted 
(pp. 47 of testimony)— 


' that the section of. land, being section 20 in township 19 south range 15 east, Mt. 
Diablo base and meridian, that it is an oil producin g seep. That there are now 
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“upon” aid en dowing oil swells io, wit: on dite north half of t the aortas _ 


ow quarter. That there is gypsum | or rock of the character introduced: as exhibits 4,5, 


and 6, in evidence, and we will admit there is more-or less of the same kind of rock 7 


‘upon the three claims, Discovery, First Extension and Second Extension of the} B0- 


called Crescent Gypsum lode or lead. 


Itis thus admitted by the State that section 20, of hick the SW. 4 


is a part, is oil producing; that there are flowing oil wells on the north | red 


half of the NW. 4 of the section and that there is gypsum, or what is. 
claimed to be gypsum by the mineral claimants, upon the claims of. the | 


Said claimants. 


The pr otestants admitted that there are no > oil wells on. the three iodé | 
claims, the Discovery, First Extension and Second. Extension of the 
Crescent: Gypsum | lode or r lead, but claim that there are oil. | seepages 

° thei eon. | 


One of the ppieatantes and mineral atumants Mr. Mareus M. Lavelle, a 


has an Interest in a placer claim, known as the Phenix Oil claim, which 


is situated on the S. 4 of said section 20, the exact part of the south: 
half of the section upon which it Is ieonted 3 is not shown. Lavelle says ~ 


he can not tell the exact part. This claim was jocated in 1894, and 
Lavelle testifies that. in 1895 he sunk two incline shafts thereon, built a 


house, barn and aroad; put up a two thousand gallon galvanized tank — | 


thereon and put in two Dotialas force pumps aud several hundred feet 


of pipe. _ In 1896, oil was extracted from the. shafts, barreled up and: . ~ 


shipped. Lavelle ‘testifies that seven hundred dollars? worth of oul WAS - 
| taken from the Phenix claim in one year. 
The evidence shows that gypsum has been. ‘discovered upon the said 
mineral claims and that-about the year 1891 a car load of gypsum was 
taken from the First Extension claim and shipped, part of. which was. 
‘sold and part used upon the ranch of the claimant McQuiddy. Since 
- that time what work has: been done upon the claims has been in the 
nature of assessment work, building and repairing roads, some short. 
tunnels have been made anda few prospect holes have been dug. There 
has been no further actual prececnoe oe gypsum, at least to any extent, 
upon the said claims. 

While it appears that the mineral deposits upon the land 3 in dispute 7 
have not been extensively developed, and no large results have been 


ees — obtained - therefrom, yet the fact that mineral has been discovered - 


| thereon and that further expenditures have been made i in the develop-. 

ment of the same, considered together with the admission of the State — 
relative to the mineral character of the land and considered also — 
together with the fact that. the evidence submitted herein. shows the | 


o land to have but very little if. any agricultural value, it. ‘must. be and 


- is: hereby. determined that the agricultural. return is overcome and > 
_ the land shown. ‘to have a greater: value 1 for aijneral than pevenitural 
: purposes. 


The dosision: heldine: that the land in. | dispute is. - mineral land is. . | 


7 accordingly affirmed. 
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Since the case has been sondiae tieke: on appeal, the following min- 
eral protests have ‘been filed, viz., The Dewey Mining Company and — 
_the California Oil and Gas Company, of California, against the State 
_ selection of the 8. 4 of said See. 20; the Dewey Mining Company of a ; 


- Yerritory of Arizona against the eaineuan of the State of the NE. 4 


and the SE.-4 of said section 20; which protests, together with thepro- 
test of A. Showers (which you held to await final ‘action herein) you © 
7 -will dispose of in accordance with the views herein expressed.  Pro- 
- tests have also been filed by H. G. Gates et al. against the State selec- 
tion of Sec. 22, T. 19 S., B. 15 E.; Charles G. Wilcox against the State 


selection of NW. + of Bee 22, 'T. ‘19 S., R. 15 E., but these protests do. | 


not embrace the iand here ayolved and are herewith tr ansmitted for 
appr opriate action therein by. your office. 7 


| ADDITIONAL HOMESTEAD-SECTION 5, ACT ae MARCH 2, 1889. 


PocaHonras MARTIN, 


oe sou who perfects title under the homestead: entry of ier deceased husband, is 
not entitled to make an additional eniry of pormgueus land uncer e section 5 Dy act 2 _ 


of March 2, 1889. 


= - Seoretary yo Hitchcock. to the iene of the Gener ai: Land Office, 2, 
_— (F. L, 0.) ; a 2 September 22, 1899. ie, (. iG)e i 


‘Francois Martin, on J anuary 12, 1885, made Roimestend oe. for the - 


ON, 4 of the SW. 4 of Sec. 1, 7.7 8. OR. 12 W. , in the’ Jackson , Mississippi, eo 


land district. “Subsentiently, the entry man died, and his widow, Poca-. 


~ hontas Martin, made final proof. Final certificate issued to her as: te 
_... widow of the deceased entryman, uae 8, 1888, and ey issued ae’ 
On said final certificate, Jime 25,1890... — 
- On January 27, 1890, said Pocahontas Martin, as widow of said 


Francois Martin, ecenca. was allowed to make additional homestead . 


a entry, under section 5 of the act of March 2, 1889 (25 Stat., 854), for the z 


— W.4 of the NW. 4 of Sec. 1, T.758., R. 12 Ww. in the said iad district, _. 
which tract lies immediately re the tract for which her husband % 
made entry. —§. | fee 7 


On May 17, 1898, the local officers transmitted to your ‘office the | 

“ applicati on of Mrs. Marin for final certificate for her additional entry,. 7 
with the statement that they lad declined to issue such certificate “for 
the reason that the entrywoman is not the one who made the first. 


entry, to which this is additional”, and submitted ue matter for the 
consideration of your office. 


Your office, on July 29, 1898, sustained the action of ‘ie: local oars ee 
holding that the said act of March 2, 1889, “makes no provision forany = _ 


person other than the original entryman to make an additional entry 
_ under the said. section 5.” The additional entry was heid for See 
| tion as illegal, and the entrywoman appeals. | 
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. The section of the act under which the entry was made, provides: — 


“That any homestead settler who has heretofore entered less than one-quarter sec- | 
tion of land may enter other and additional land lying contiguous to the original. 


entry which shall not, with the land first entered and occupied, exceed in the aggre- ye | 


gate one hundred and sixty acres, without proof of residence pe and cultivation — 
of the additional entry. : | 


aE the entryman had lived, ie aeuld fave neon tiimecif: within the 7 


provisions of this section, as he had entered, prior to the passage of | 


s - the act, but eighty acres of land, and he could have made ‘an additional. 


entry for. the tract of eighty acres, in E Gaesuon which is contiguous to. 
the original entry. | - 
Can the ante thea granted to a + Homestead settler” be hela 4 ‘ | 


apply to his widow, who completes the original entry of her deceased t 


husband? She was not compelled to reside upon the homestead after 
her husband’s death in order to obtain. title to the land covered by the 
original entry, and for that reason it can not be assumed that she is a 
“homestead settler” in conteinplation of the law. ‘The statute also 
has reference to an original entryman, and. not to his widow, heir, or 
personal representative, after his death. The right of completing the 
entry of a deceased homesteader. is, by. the general. homestead law, 
vested in his widow, if there be one, and if he leaves no widow surviv- 
ing him, in his heirs; but this privilege is extended to the widow and 
heirs by. plain statutory words and nothing is left to be implied. If 
Congress had intended to grant the same pr ivilege to the widow of an 
entryman to make an additional entry, that it had conferred in certain: 
cases upon the entryman. himself, it would have employed language 
clearly indieating such intention. FR 

The homestead law originally permitted bit one alee of publié. land 
of one hundred: and sixty acres or less. More recent legislation has 
allowed, under certain restrictions, an additional entry, so that one 
huniired and sixty acres. may be covered. by both entries. ‘This is a 
personal privilege and is not pe vneee to the widow or heirs by dato. © 
tory words. — : : ae 8 3 
As the law now stands, the widow of a , deceased homestead bobbie 


a may complete his entry of public land. and receive a patent therefor, 


‘because the statute in express terms permits her to do so; but she can 
not inake an additional entry, allowed. to the original entryman to fil” 
out the complement of one hundred and sixty acres, because that privi-_ 
| lege is not. extended to her, either by. eEDTEss: Sten tory words or ene 2 
| MOCERSATY, implication. oF 2 , 
In the case of Dillivan v. Saves (5 L. De , 184), cited in the case of 


Martha E. White (23 L, D., 5%), it was held that a widow may make in 


her own right a ey entry, thongh at such time holding land — 

~ covered. by the homestead entry of her deceased husband upon which 
7 final proof had not been made. This ruling gives the widow theright 
a in her own name to make a new entry although she may have had the = 
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benefit of the entry made by her deceased husband. Mrs. Martin may 


% avail herself of this right, but she evidently seeks to obtain the con; 


tiguous land covered by her additional entry, without residing thereon, 
as the original eutryman may do who makes additional entry under 
the terms of section 5 of the act of March 4%, 1889, supra, where his 
original entry was made prior to the passage of fink: act. 
_ If the right to make an additional entry be permitted to the widow 
_ of a deceased entryman, it must also be conceded to his heirs, for they 
have the right to complete his original entry under the general hotne- 
stead law, where there is no widow. The statute evidently did not 
‘contemplate that such a privilege should be extended to them and per- 
mit them to exercise such an inchoate right vested only in their ances- 
_ tor and not even initiated by him at the time of his death. 
The decision of your office cites the case of Carrie A. Englebrig’nt | 
(16 L. D., 350), wherein it is held. that the heir of.a deceased home- 
a steader—a sister—can not secure an amendment of the original entry 
by anew entry under. section 2 of the act of March 2, 1889, for the 


~~ reason that while the law allows the legal representative of a deceased 
entryman to complete an entry which he has initiated, or to amend: an, 


_. entry which he has made by mistake, it nowhere allows a legal repre- 
sentative to initiate a new entry; and to allow this to be done would — 
be equivalent to importing a new provision into the statute whioh Con- 
gress has not seen fit to place there. | | 7 ; 
- So it may be said with the present entry, for, although rel is termed 


“an additional entry, it is: oe a new entry, and. was made without _ 
_. Statutory authority. 


Attention is called to ‘hie case of. Wane “Anderson et i D. 24), by _ | 


an endor sement made on the liomestead application of Mrs. Martin that 


the entry appears to have been properly allowed under the authority 
of ‘that case which held that the act of March 3, 1879 (20 Stat., 472), 
granting additional rights to homestead settlers on public lands 
within railroad limits, comprehends and includes all- persons who in 
any manner by original entry or by oper ration Of law have sueceeded to 
the right to make final proof. As this right is cast upon the widow by 
operation of law, she was held, under the wording of the. statute last 
mentioned, to have taken the omenrena under existing laws, and could 
not be acoel of the -benefit of such amendatory statute, which pro- 
vided for additional entries in certain cases prescribed in that act. 

It will be observed that the widow had complied with the require- 
~ ments of the statute governing the disposition of that case, requiring 
- occupancy, residence and cultivation of the tract additionally entered, 
aud that the language of such statute is much broader than the one | 


under consideration. For these reasons, the case last. cited is not 


applicable to the circumstances ofthe case at bar. | 
The decision of your office directing the cancellation of the sentry is 
: atfirmed. 7 


“ 
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-REPAYMENT—PURCHASER OF RAILROAD LANDS. | 


-- Warren §, BaxtEr. 


The repayment statute does not authorize the return of the purchase price on the 


- ground alone that. the entryman might have secured Bevo without such — 
; Peymonts | fie 2.8 2, | | 


ar Secretarg y Hiteheook to the Come sonee of the ara Land Office, a 
 z (F L rs oe, _ September 22, 1899. af tee, & (6. J. Go 


Ww. arren S. Baxter has appealed frori your ‘office decision. of April 23, 7 


_ aon. denying his application for repayment of -purcha: se money paid by 
him on cash entry, No. 5813, for the 8. -7 SW. 4 Ey Sec. 5, ue 10 N., B.3 W., 


Helena land district, Montana. | : 
‘Baxter made application to purchase. the lant daseribed, ‘and ee 


< therefor was allowed, under. section 5 of the act of March 8, 1887 (24 
‘Stat. , 556), which provides that’ the purchaser shall. make payment to. 
the United States for such land at the government Ee. eas said 
land was patented to him December 10, 1897, | 


In his: appeal Baxter contends that. notwithstanding: he. epplied to 
purchase said land under section 5, he was entitled to make entry there- 


_ for under section 4 of said act, which, ee for the issuance of Pere 


to a bona fide purchaser without payment. | 

For the. purpose of this decision it is unnecessary to ‘detenininé that 
question,» “Repayment: can not be made solely on the ground that the | 
entryman might have secured patent without, ‘payment. ‘Tn the absence 
of express statutory authority mouey ounce cover ed into. the United 


States Treasury can not be repaid. It. does not appear that the local 
officers committed error in the allowance of Baxter’s application | filed 


under said section 5; but even if they did. patent. has: already. issued _ 


in this case and the entry has therefore. been: confirmed. Thereisno — 
7 authority for repaymentin such instances. The case not coming within 2 


any of the prov isions of the ey Statute, your office: decision: is 


ay affirmed, 


| REPAY MENT—MINERAL ENTRY. = o, wae ake 


J OHN REED. 


Rep Saear of the parebase j price sad on-a mineral sue can Pat ie allowed, sbi - 


the entry is canceled for failure: to supply. supplemental. proof, and it is not Ean 


3 : made to apport: that the. entry could not have been confirmed. Sigs ae 


7 : ‘Seoretar Yy. Hitchcock ts is Commissioner of ihe General Tad Office, Sep- . f 
a ae i. ©.) ap. : —_ - tember aay 1899. aeen * ae {C. J. G.)." | 


“This is an appeal by John ‘Reed from your office ion of. March 19, 


7 3 1898, denying his application for repayment of purchase money paid , 
oe by said Reed, cee G. Eercuaee William ween and. Charles Hossfeld | 
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~ on mineral entry’ No. 1001, Hungry Hollow placer, for lot- 55 in unsur- 


i. veyed township 7 8., RB. 3 Ww. , Helena, poe land district, 
‘The basis of your office aches is: 3 


In this case the entry was allowed on insufficient proof, but the aletint of ad | 


faith on the part of the entryman Se my ‘approval of the application pe | 


repayment. 


It appears that. said manera entry was ; made ey the claimants named 


herein, July 11, 1883, who were required. by your office June 11, 1884, 


to furnish a report in conformity with the provisions of the neue of . 


September 22,1882 (1 L. D., 685). A report was furnished but the same 
not being satisfactory, your office on June 18, 1886, directed that a 


, 


supplemental statement, covering certain specified ‘points, be filed. 


The claimants declined to take any further steps i in the matter, and: the. - 
entry was subsequently: canceled, due noticeé of ‘your office ‘decision of 


May 24, 1887, holding the same for cancellation, having been given and. 
no appeal falcon: In said decision it was stated :  e wt. 


‘The claimants were required through the surveyor-general, to file a supplemental 
report under circular N approved September 23, 1882, to supply defects in the one 
then on file and show whether the claim is a bona Tae) mining claim with mining —— 


improvements or expenditures to the amount of $500”. . The claimants’ refusal 


to furnish the evidence called for confirms my Mianioion that patent is sought, not. 
_in good faith for a mining claim but for a water right. Muffley signs one of the let- 
_ ters as. attorney for the Highland Flume ue: claimants which is strongly gore ho: 


_rative of that view. 


Under date of May 3, 1892, Hossfeld and Reed filed a petition ioe the 7 


reinstatement of this entry i in which they set forth, among other things, 


that they are now the joint owners of the claim: in squesuen, having: 


| purchased the interests of Welch and Herendeen. 7 


- May 19, 1892, your office, after fully statin g the allegations contained 


. In the said petition oe reinstatement and considering the same, found 
| that: | - : 


of getting thereby, control of a valuable water right, and not to obtain, in good faith 
. title thereto under the United States placer mining laws I think is satisfactorily 


removed by a careful and fair consideration of all ne evidence now contained in | 


. the record. 


Thereupon your office concluded ist if the paeinoners would farnish’ 


- The suspicion that this claim was siedily pr -esented with fis purpose and diitention: : 


‘a continuation of the abstract of. title, continued from April 9, ‘1883, 


to the present time,” and evidence as to other. and further matters. 
enumerated in your said office decision, “the petition for reinstatement 


. | of said-canceled entry will be definitely acted upon.” ce 


In pursuance of this decision the petitioners furnished Aad eonal: evi- : ‘ 


dence in support of their petition for reinstatement; and December 22, 


1892, your office, after practically repeating the contents of yom office 


acon of May 19, 1892, concluded as follows: 


This record fully discloses that these petitioners had due notice of the decikion 
holding this entry for cancellation, and their failure to appeal i is in the nature of an_ 


_ acquiescence therein. - es ane. reg ‘ular and orderly cancellation of this entry the land 
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therein snibeaeed fell again: into: the. aiteeet of ‘the fiublic: land vélonetae to the 


United States and if mineral in character, free and open to a oe 
purchase. » 


The evidence now submitted nats 0: decors: ‘interest: would be. affected by the 


4 reinstatement of this entry rests upon ex parte affidavits, whereas the law contem-_ 


plates that that. important fact shall be evidenced by giving due notice of the appli-- 

~ cation for patent, and w failure to file an adverse claim. - 
Where it is shown, as in this case, that a particular tract of tana: on been public 
land for. more than five years, it would not-be proper to decide. that no adverse right . 
~ exists and that i in other respects the law has beeu complied with upon such evidence as 
that submitted by the petitioners; to do so seems to be equivalent to allowing an 
original entry without due publication of notice of the application for patent, and. 
showing otherwise due compliance with the law. Upon: a careful consideration of 
all the evidence before me this petition is denied. | - : 


From what is set forth herein. it is apparent that your office emis in 
denying the application for repayment solely on the ground of bad faith 
on the part of. the entryman. » Furthermore, it is unnecessary for the 
Department to consider whether or not your office properly denied the © 
petition for reinstatement in this case, as that question has no bearing 7 


| - on the question. of repayment. | Tt appears that this entry was canceled | 
. solely because of claimants’ failure to furnish the supplemental evidence 
required by your office. The said claimants declined or failed to take 


| any appeal from the action of your office holding -their- entry. for can- 
cellation for that reason: No showing has been madé by them here 


that their entry could not-have been confirmed. Inthe absence of such a 


showing no authority exists for repayment. If it be conceded, there- | 
fore, that the entry was erroneously allowed within the meaning of the — 

repayment statute, on account of insufficient proof, still it does not 
appear that that error would necessarily have defeated its confirmation, . 


- for, if the mineral claimants had furnished. the evidence required, which 


was a matter solely within their power, and to procure which an effort 


was made by your office, the defect would have been cured, and in so far 
as that matter is concerned the entry would have been allowed to stand 


and might have been confirmed. Anthracite: Mesa Mining Co. (28 L 
D., 551). | — a . 
“For the reasons herein ; given your office decision. denying the appli- 
cation for repayment is hereby affirmed. : 7 


HOMESTEAD ENTRIES IN BLACE HILLS FOREST RESERVATION, 


_ INSTRUCTIONS. ee. 


Acting Coie Richar ds to register and receiver, + Rapid oity ‘South 
| — Dakota, September 22, ‘41899, 


te Your attention is invited. to the following provision. wor the act of es 
March 3, 1899 (30° Stat. , 1095) making appropriation for sundry civil 
expenses of the government for the year ending June 30,1900: 


Provided further; That any person who made actual, boua. fide settlement and | 


| improvement and established residence a in oa faith, for the purpose of — 


Pa 
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acquiring a home, upon lands more valuable for agriculture than for any other pur- 
pose, within the boundaries of the Black Hills forest reservation, in the State of 
‘South. Dakota, prior to September nineteenth, eighteen hundred and. ninety-eight, 
may enter, under the provisions of the horestead law, the lands embracing his or_ 
her. improvements, not to exceed one hundred and sixty acr es; andif thelands are _ 
80 Situated that the entry of a legal subdivision, according to existing law, will not. 
embrace the improvements of such settler or claimant, he or she may make applica- 
tion to the surveyor-general of the State of South Dakota to have said:tract sur- 
veyed at the expense of the claimant by metes and bounds and a plat made of the 
same and filed in the local land office, showing the land embraced in his original 
settlement which he desires to enter, not to exceed one hundred and sixty acres, and 
thereupon he shall be allowed to enter said land, as-per said plat and survey, as a 
homestead; and the Secretary of the Interior shall! make the necessary rules and 
elations to carry this Act into effect: Provided, That in any case where, upon 
investigation by a special agent of the Interior Department and after due and proper’ 


bon hearing. i shall be established that an entry interfered with the general water sup- _ . 


ply, or was detrimental in any way to the public interests, or infringed upon the 
rights and privileges of other citizens, the Secretary of.the Interior shall have 
. authority to cause said entry to be modified or amended or in his discretion to finally 
cancel the same. | . . 

Until the system of aiiemanyeva is extended over a township, and 
the plat.thereof duly filed in your office in accordance with the circular 
of October 21, 1885 (4 L. D., 202) the notice given to be modified, how- 
~ Lever, and to. “state that entries will be allowed only under said act of 

: March 3, 1899, no entries can be allowed for lands in the Black Hills ° 

forest fenoreation, South Dakota. | 
' A party desiring to enter land in said reservation will be neg nicotl to ~ 
file, in addition to the usual application, (form 4-007) and affidavits — 
(form 4-062 and 4-063) his affidavit, corroborated by that of two other 
persons, showing that he is entitled to the benefits of the act cited. 
He will be required to state the date of his actual bona fide settlement, 
the. date he established residence on the-land for the purpose of acquir- | 
ing a home thereon, for what period of time he has maintained a resi- 
dence on the land, the character and value of his improvements, and. — 
the extent of his cultivation of the land, as well as for what the land is 
principally valuable. Such additional affidavit, as well as the affidavits | 
of the corroborating witnesses, may be made before any officer qualified 
to administer oaths, in homestead cases. 

Should it, satisfactorily appear that an applicant is entitled to the 
benefits of said act you will allow bis entry to go. to record. 

Before an entry can be allowed for a claim which can not be adjusted 
to the existing legal subdivisions without detriment to the interests of © 
the. settler, it will be necessary to have the claim surveyed in accord- 
ance with the instructions for that purpose (approved by the Honorable 
Secretary of the Interior Sept. 22, 1899, 29 L. D., a copy of which is 
hereto attached) and oe pon thereof filed i in your ‘office. 

Approved, | 

H. A. upor coe 
Secretary. 
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SURVEY ors SETTLERS’ CLAIMS IN BLACK HILLS FOREST RESERVATION. eee 


INSTRUCTIONS. 


” 


na Commissioner Hermann to the United States Surve yor Ganzral, Huron, Rei 


South Dakota, September (ee lol NE 


7 ‘The act of “Mareh 3, 1899, making appropriation for: sundry var. 
expenses of the government for the fiscal year ending June 30,1900 
under the head of “protection and administration of fore st reserves” 3 
ar (30 Stat., 1095), contains the following: 7 


_ Provided fur ther, That any person who made actual bona fide settlement and 
improvement and established residence thereon in good faith, for the purpose of | 


| acquiring a home, upon lands more valuable for agricultural than for any other. 


ao situated that the entry of a legal subdivision, according to existing law, will not 


embrace the improvements of such settler or claimant, he or she may make appli- a 
cation to the surveyor general of the State of South Dakota to have said tract 

: surveyed at the expense of the claimant by metes and bounds anda plat made of | 

the same and filed in the local land office, showing the land embraced in his original. — 


_. purpose, within the boundaries of the Black Hills forest reservation in the State of 
“di South Dakota, prior to September nineteenth, eighteen hundred and ninety- -eight,. 
| may enter under the provisions of the hometeat law, the lands embracing his or. 

her improvements not to exceed one hundred and sixty acres, and if the lands are. _ 


settlement which he desires to enter, not to exceed one hundred and sixty acres, — 


and thereupon he shall be allowed to enter said land, as per said plat and survey as 


a homestead, and the Secretary of the Interior shall make tlie necéssary rules and 
’ regulations " carry this act into effect: Provided, That in any. case where upon 


investigation by a special agent of the Interior Department and after due and proper 
hearing, it shall be established that au entry interfered with the general water. 


supply, or’ was detrimental in any way to the public interests, ov. iufringed upon. ~ 
the rights and privileges of other citizens, the Secretary of the Interior shall have 


authority to cause said entry to be modified or amended, or in his Aiscretion to 
finally caucel the same. — : 


By said act settlements within the Black Hills forest reservation. in i | 
_. the State of South Dakota, made prior to September 19, 1898, upon _ 
_.Jands which are-more valuable for agricultural than for any pice pur- | 
pose, are protected by extending to the settlers the privilege of enter- 
-_ Ing the land so settled upon under the provisions of the homestead law. 
As an entry can not bé made under the homestead law prior to the 
| government survey of. the land desired to be entered, an entry can not _ 
- be made under this law prior to the extension of the. government sur. 
vey over ‘the lands thus settled upon. By such survey it will be dis- - 
closed. whether the improvements of the settler can be protected. by 
entry according to legal subdivisions without a special survey, and — 
-, until such time a special survey will not be ordered. Where upon the | 
government survey, however, it is disclosed that an entry according 
to legal subdivisions will not include the improvements of the settler, - 
he may adjust his claim to the legal subdivisions established by the _ 
ie government survey or apply to the surveyor general of South Dakota 


‘ for a special survey of his claim. When an application is made for the 


| survey of a claim under the provisions of this act, — settler “may Sg oe 
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| designate @ surveyor, to whom the eoquisites instructions will be issued 7 


_ ,from your office for the survey and marking of the boundaries of his 


claim and such connections with prior surveys as may be necessary 
- to a proper platting of the claim and of the fractions of public lands 
surrounding the same, consequent upon the survey of such claim. 


Under the law a special survey is required to be at the expense of 


- the settler, and the surveyor performin g the work must look to the set-- 


tler for his compensation, without recourse to the United States, and a_ ae 


provision to that effect: should be embodied in the instructions issued — 
to such surveyor by your office. The amount of compensation to the 


surveyor. will be left to private arrangement: between the settler and. = 


the surveyor. 

Where the surveyor designated by ‘fie settler. is not a United States 
deputy surveyor or a United States deputy mineral surveyor, it will be 
necessary to submit with the application satisfactory evidence of the 
professional skill and ability of such surveyor. Such surveyor will be 
required to furnish a bond in the penal sum of five hundred dollars 408 
the faithful execution of the work. | | 

The application for survey should contain a complete description of 
the claim, date of settlement, improvement, and established residence, 
character, extent, and approximate value of impr ovements, character 


of the land, and location by township, range, and section (or sections) 


of the Dubie land surveys. The application should be accompanied by 
‘a diagram showing as -accurately as practicable the contour of the | 
claim. The statements contained in the aE Eon for survey homer: 
be verified under oath. 

It is not the intention of this act to permit any one settler to “tans 
long and narrow strips of land on both sides of a stream,.and thus 
monopolize the water privileges, to. the detriment. of other settlers, and | 
claims should be taken in square form, as nearly as it is practicable to 
do so, and inelude the improvements of the settlers. In no case should. 
the claims be of less width than that of the smallest legal subdivision | 
(twenty chains). Whenever an application shall be received for the 


| _ survey of a settler’s claim in such shape as appears to you to be detri- | 
mental to the public interests, or to infringe upon possible rights of 7 


other citizens, you will, if in doubt as to the propriety of making a sur- 


vey in the shape applied for, forward the application for the considera- __ 


tion of this office, stating the reasons why in “your opinion the survey 
should not be allowed as applied for. | 
_ The necessary office work connected with. these surveys will be per- 
_ formed by the regular clerical force of your office. . 

Your office is regarded as being particularly conversant awit the 


-. varied requirements and details pertaining. to the public land, surveys, | 


and I therefore desire that you prepare and submit for my considera- 
- tion a draft of general instructions for the execution of surveys unger : 
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_ the above- Sota provisions of law; prescribing the method of runing: : 
and marking the boundaries of settlers’ claims and their. ‘connection 
~~ with and closings on the lines of the prior surveys in the townships : in- 
which such claims are located. 2 
_ As this law provides that the lands to be survey a and sated ieee e- 
under must be ‘more valuable for agricultural than: for any other pur- 
| pose,” it is expressly desired: that the instructions to surveyors making 
_. Surveys under this act, require such surveyors to embody m their field 
notes an accurate iescription of the character of the lands surveyed 
with regard to their value for any purpose other than agriculture. - 
The plats of these surveys will be prepared in triplicate, as usual 
eal public land SUIVeyS, and the duplicate plats for the files of this 
office will be accompanied by duly a se ai of the nee a 
notes of the surveys. : : | 
_ Approved, September 22, 1899. 


oe —=&. A. HITCHCOCK, 
‘= ‘Secretary. 


MINING CLAIM—ADVERSE ner ee 
LITTLE GIANT LODE. 


| In the denial of fis motion for review herein attention is called to the fact that the - 
decision in question did not hold that the proceedings under consideration therein | 


constituted an adverse suit as contemplated hy section 2326 o S., but that meee ae 


_ the facts shown a stay of proceedings was warranted. 


- Secretary Hitchcock to the Commissioner of the Goncral Land ‘Office, Sep- —- 
(FL, Os) fe | tember 25, 1899. | (G. B. G.) 


3 This j is & fiotion for review of departmental decision: of May 23, 1896 
7 (22 L. D., 629), which affirmed your office decision of May 2, 1895, ‘hold: 


ing that an order of October 24, 1890, suspending action on mineral | | 


entry No. 285, made December 31, 1889, by Harvey Young ef al., for the — 


Little Giant lode claim, Gienwood Springs, Colorado, could not: be peat 
- revoked and action taken while a suit, involving the question of the — 


| right of possession to part of the premises embr aced | in said entry, was _ 
. pending in the courts. 


It appears from the record in this case that the suit ereried to: a rae 


instituted by the owners of the Little Giant lode claim against 8. L. 
Garrett et al., then owners of the Teaser lode claim, and it appears 


_ from the files of your office: that a final judgment has been rendered 
in said cause, and that an application is now pending in your office 


_ for patent for the Teaser claim, and that the question at issue before 

- your office in said pee 18 as to the regularity and effect: of said Es 
judgment. _ ‘ 

Inasmuch as the motion for review herein only complains of the: said | 

holding of the department that action should be pen upon the | 
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Little Giant application while said suit was pendin g in the courts, and 

inasmuch as a final judgment has been rendered by the court in said 

cause, action upon the motion for review is thereby rendered unneces- 
sary, and it is hereby dismissed. | 


That your office may not be embarr assed in the final discouition of : 
the applications for patent upon the Little Giant and Teaser lode claims, 


by reason of a possible misapprehension as to the effect of said depart- 
mental decision of May 23, 1896, it is thought well to here call attention 
to the fact that said decision did not affirm your said office decision of 


May 2, 1895, upon the ground that the said suit instituted by the 


ownene of ‘the Little Giant lode claim was an adverse suit such as 


was” authorized by section 2326 of the Revised Statutes, but that said | 


departmental decision only approved the order of your office suspend- 
ing proceedings upon the Little Giant application, because, under 


the facts as shown by the record, it was believed that there was not 
an improper exercise of discretion in ordering a suspension of said | 


proceedin gS. 


TIMBER LAND ENTRY—SECOND APPLICATION, 


PIETKIEWICZ EL AL. V. RIcHMoND. 


The right to make a timber land entry is not affected by the fact that the applicant 


prior thereto applied for a different tract, and, ne proper grounds, withdrew 
said application. 


Secretary Hitcheock to the Somasitoe of the Coin Dard ‘Office, Sep- 


(FLL. 0.) tember 25,1899. (OW) 


Robert Richmond on April 4, 1895, made timber and stone statement 
for N. 4 SE. 4 and S. 4 NE. 4, Sec. 17, T. 66 N., R. 21 W., at Duluth, 


Minuesota. Afterward, on the same day, Adam Piethiewicz made | 
homestead entry for the NE. 4 of said section 13; and on April 5, 1895, . 


Henry Kolanak made fioamestead entry-{ for the N. 4, SE. 3 4, NE. 4, sw.4 
and SE. + NW. 4, Sec. 17, T. 66 N., RB. 21 W. | 
ee 25, 1895, on the offering of final proof by Tohmond: Pietkio. 


wicz and olanar protested and called attentiou to the fact that on - 


June 19, 1893, Richmond filed a timber and stone statement for lots 


1, 2 ae 3 of Sec. 14 and lot 1, Sec. seas T. 66-N,, BR. 17 W., , and relin- — 


| quished_ the same August 17, 1893. 


October 27, 1895, the local officers found that. the facts alleg a i by way 
- of protest end whieh appeared of record, were sufficient i in law to bar » 
' a second entry of the same kind by Richmond and recommended the 


cancellation of his timber and stone statement. Richmond appealed to 


your office and on April 12, 1898, your office reversed the local office 


| _ and held the homestead entries of Pietkiewicz and Kolanak for cancella- 
_ tion so far as they conflict with Richmond’s timber and stone statement. 


The case is before the eperinen on the appeal of said homestead — 


196 DECISIONS RELATING TO THE PUBLIC LANDS. 


_ entrymen. from your office decision. It appears that when Richmond - 
filed his timber and stone statement on April 4, 1895, he accompanied | 


it with an affidavit, signed by himself and. corroborated by two other — 7 
_* persons, explanatory of his relinquishment of the land covered. by his. 


‘timber. and stone statement of June 19, 1893. It isin. substance stated 
in said affidavit that Richmond was mistaken as to the lines of the land © 
- first applied for, although he made what he deemed a careful examina- 


tion of the land. Learning that one Leonard Hoffman claimed lot 2as_— 


a preemption, he returned with Hoffman to the land and found that he 
had not previously seen. the lines correctly, and that Hoffman had a 
‘house and clearing of from-one and a half to two acres on lot 2, and » 
was convinced of Hoffman’s good faith, and to avoid a conflict: with | 
Hoftman’s prior claim and a. contest with him, he relinquished. As lot - 
2 was. between lots 1 and 3. and by relinquishing lot 2 he could retain 3 
but one lot, he relinquished all. -o 
- The local officers in making up the statement of facts on ‘qhioh ‘they. 


founded their decision, found that the atfidavit above referred to was — ; 
filed by Richmond on October 25, 1895, when he submitted his final — | 


proof, a circumstance which, if true, might be just ground for question- a 
ing the bona fides of Richmond's relinquishment. This decision appears: 


oe to have been rendered October 27, 1897. 


- On the transmission of the final proof of Richmond, the register in 


| his letter of January 26, 1898, refers to the mistake made i in reference _ 


to this reported fact, and states, in substance, that the record does not 
show that the affidavit referred to was filed at the time of making final _ 
proof nor is the date of filing upon it or otherwise affirmatively shown. 
It is dated, however, on the second day of April, 1895, two days before. 
the filing of the timber and’ stone sworn statement, which i is in contro- 
versy here. Itis from that fact, and there is no other indication as to 


_ when it was filed, a fair infereuce-thetit was filed with the-sworn state-. 

ment. The ren inter adds that this change of facts does not change the 
conclusion reached by the office to the effect that Richmond is not ~ 
entitled. to make a second entry under the timber and stone act, but -* a 


that he has exhausted his right. ” 
- The application to purchase is made under the act of June 3, 1878 | 
_ (20 Stat., 89), as amended by the act of August 4, 1892 (27 Stat. | 348), 


The opinion of the local officers appears to be based upon the idea 


that no second application can be considered under this act. This: 
interpretation is proper where there has been a completed application. 


In other words, a purchase under the act. Where there has simply “4 


been an offer to purchase, which is upon proper grounds withdrawn, it. 
is not believed that such relinquishment or withdrawal affects the right 
of the party to make a second application and purchase. It was the _ 
_. purpose and intention of the act to allow each qualified person to pur- 
chase one tract of land of not more than one hundred and sixty acres 
subj ect to sale under its provisions. se | 


oe 
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*Goindel for the protestants in the brief filed by him, coicedes that. 
if Richmond immediately upon discovery of his alleged mistake, had 


come forward and voluntarily relinquished his first application, with-— 
out consideration, he might be allowed to make a second application, — 


but counsel proceeds to argue the case upon the theory that. the affi- 
davit of Richmond, before referred to, was not filed until after the 
homestead entries in question had been made and the protest against | 


~ Richmond’s final ae filed, This contention finds no Support in the 
record. 


- Richmond’s affidavit Sepiiaionys of his a ecitnaaieniieat of the land 


’ embraced in his first application, was sworn to before a commissioned 


notary public two days before his application of April 4, 1895, and all — 


‘the circumstances indicaté that it was filed in the local land office with 


that application. The theory that Richmond got up his excuse for the 


-relinguishment of his first application after he had filed his second 
application of April 4, 1895, is so clearly inconsistent with both reason 
and the record that it requires no further consideration. Adopting 


the view that the affidavit is true and was filed with the application of 
April 4, 1895, the action of your office in reversing the local office was 


‘proper. The homestead entries of Pietkiewicz and Kolanak were made 


after the filing of the timber and stone statement of Richmond, filed 
April 4, 1895,.and your office properly held said entries for eauoeintion 
so far as the same conflict with said filing. Your office also found, that 
it was shown by the final proof submitted by Richmond, that the land | 
in question is most valuable for its merchantable timber; that it is” 


_ sterile and broken; unfit for agriculture and chiefly valuable for tim- 


ber, which appears to be in accordance with one record. Your office 
decision i is accordingly affirmed. — . 


NOTICE OF SELTLEMENT CLAIM—FRACTIONAL SUB-DIVISIONS. 


"WARREN V. GIBSON, 


| In the case of a settlement claim for land in different fractional quarter sections, 


and surveyed as lots, the notice of the extent of the claim, given by occupancy | 
and improvement, is limited to the. particular lots occupied and improved. 


Posted notices of the extent of a settlement claim, that embraces land in fr actional .. . 


quarter sections, placed on the sub-divisions not occupied and ra cae by the 
settler, serve to protect his priority of right thereto. mS 
A posted notice of a settlement claim that covers land in different sections will not 
protect such claim for sub-divisions outside the section on which said notice is | 
posted, as against a pubsodueny appcants who is without knowledge of eanel 
posting. | 


| Secretary Hitehcock to the Commiavanes of the General Land Office, Sep- i 
Pea ye“; 3 tember 25, 1899. CW, M.W,) 


The case of Mark S. Warren v. Robert Gibson has been considered 


_ Upon the appeals of both parties from your office decision of February | 
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bake 1898, involving lots 1, 2,3 and 4 of See. 31, and the NW. i Loe the 7 
| NW. ; 1 and the SW. 4 of ‘the SW. 4 of Sec. 32, T.5 > N,, R. 10 W. ,Ore- an 


gon. Gity. Oregon, land district. — 
_. The record shows that said land was formerly embraced in the pre- _ 


~ emption cash. entry of one Joseph Walsh, which remained of record 


‘util October 15, 1894, when it was canceled by your office pureyene to 
departmental decision of July 2, 1894 (not reported). _ 
October 5, 1894, Warren filed his homestead application for fe land, 
which was rejected by the local officers for conflict with Walsh’s entry, "s 
of which Warren was notified but took no appeal. 


On.the day Walsh’s entry was canceled, Robert Gibson. filed his) _ 


— homestead application for lots 1, 2, 3, 4 aud the NW. 4 of the NW. 4 


and the SW. 4 of the SW. 4 of Sec. 32, T. 5 N., B. 10 W., which: was: oo 


‘rejected by the local officers for conflict with Walsh's entry ; and on 


- _ October 31, 1894, he filed an affidavit stating that the correct descrip- 


tion of the an he sought to enter was lots 1, 2,3 and 4 of Sec. 31, and _ 


the NW. 4 of the NW. 4 and the SW. +4 of the SW. 4 of Sec. 32,T.5 


N., R. 10 W., . and asked to amend his aupliontion so as to give the cor-. 
| rect description of the land claimed, and on the same day he. appealed 


from the decision of the Register and receiver rejecting his homestead = 


application. | | 
November 13, 1594, Wart en filed his second homestand apmenions | 
which was rejected for conflict with the homestead application of Gib- 


son, then pending on appeal to your office. With said application “h4 
- Warren filed his corroborated affidavit alleging among other things 
that he made settlement on said land on October 11, 1894, and had 


made valuable improvements thereon; that Gibson had never made 
— settlement upon the laud; and asked for a hearing upou his charges. ~ __ 
| December 24, 1894, Warven again applied to make homestead aay: . 
of the land, aad his application was rejected. - 


December 28, 1894, your office rendered its decision on Gibsons: 


appeal and directed the local officers to allow his application to enter 3 
upon his amending the same as he requested, Eeaeel to ae valid 7 
adverse claim.” 53 

February 11, 1895, Warren filed an amended affidavit covering the | 
same facts set for th in his former affidavit and in addition alleging 

that Gibson, Walsh and Logan “ have conspired together and are now 

| attempting to secure title to said land for the purpose of speculation, 8 
: and his, Robert Gibson’s, attempted entry is fraudulent.” . : 

‘February 12, 1895, Gibson was allowed to make homestead entry for “g.? 
‘the land after aiendine his application as permitted by your office. 

She hearing: on Warren’s charges was ordered and had before the local . 


officers. They recommended the cancellation of Gibson’s entry. On| 


7 his appeal, your office, on December 26, 1896, modified the judgment of 
the register and receiver by holding that Gibson's entry should: remain 


‘intact except as to said lots 1 and 2, to which Warren was adjudged to. - 


: have the better right. 
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Wan ren filed a motion for shou and Gibson filed an ee and 
- thereafter withdrew it and asked for rev lew of your office neon so 
- far as it awarded said lots 1 and 2 to Warren. 

May 15, 1897, your office revoked its decision of December 26, 1896, 
— and roomed the record in the case to the register and receiver with 
the direction that they order'a farther hearing after due notice to the 
interested parties. 

Such hearing was had, at which the parties appeared aud acbutitied 
evidence. The register ond receiver recommended the cancellation of. 
Gibson’s entry and that Warren be allowed to enter all of the land.. 

_ Gibson appealed, and on February 17, 1898, your office held his entry 
‘subject to Warren’s superior right as to lots 1, 2, 3 and 4, and should 
he make final proof the same to be referred to the board of equitable 
adjudication, the two forty- acre tracts mOManINE to him being non- 
contiguous. : 
| Gibson appeals from so much of the decision as anands said lots to 
Warren; and Warren appens om so much of it as awards: the two - 
_ forties to Gibson. 3 | 

The lots in question ce on the Pacific ocean on the west, one and 
two being in the northeast. quarter and thr ee and four in the southeast 
_ quarter of fractional section thir ty-one. The other land in controversy . 
is situated in the northwest and the southwest quarters of section 
thirty-two and adjoins said lots one and four, respectively, on the east. 
_. The record and the evidence tare: at both of the hearings have 

been examined. : 

— The evidence Sieers shows that Warren commenced to build a dwell- 

ing house upon lot three on the 11th day of October, 1894, and con- 
tinued its construction until it was completed, and established his 
actual residence therein; that during the 11th, 12th aud 13th of said 
mouth he caused ‘some slaehine to be done ana “some brush to be cut 
. and piled up, beginuing on lot three close to where he was building his 
house and thence extending north upon lot two to a certain redwood 
log out of which he expected to make shingles with which to cover his 
house, but the log was afterwar ds found to be unsuitable for that 
purpose. 

The evidence alse sNews that on October 12 , 1894, Warren posted up 
notices on lots one and four, reciting that-he are settlement on all the 
land involved in this case Outober 11, 1894, for the purpose of holding 
the same as a homestead. The notice on lot one was nailed on an old 
Shanty built by a former entryman, the one on lot 4 about fifty feet 
from the beach by nailing it to a tree near a pathway leading from the 
beach in an easterly direction across said lot. It appears that these 
notices could have been seen on the 15th of October, 1894, persons. 
passing by the places where they were posted. 

The evidence fails to show that at the time Gibson applied to enter 
the land he had actual notice of Warren’s claim. 

While Gibson’s entry was not. eoally made until pares 1996, his 
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‘ office his application to enter. © 


- Warren’s claim to the land in controversy i 1s pr edicated upon his sattle: | 7 


ment and improvements upon it which were initiated October 11, 1894, 
and the posting of the notices on lots 1 and 4 on October 12th of that 


year. At the time Warren’s settlement claim was initiated the land - 
was covered by Walsh’s entry and he could acquire no right by such 
settlement as against the entryman or the government so long as the 
ioral entry remained of record. The Walsh entry was canceled on October | 

15, 1894, and whatever right Warren had as a settler attached imme- 
- diately as against Gibson’s claim under his application to enter. See 
McMichael ». peel et al. ne L. D, cae Hoole. monnghaey 1 

LL, D., 197). 

It is well settled that the notice given by a Aettiomant claim as defied | 
by occupancy and improvements is limited to the technical. quarter sec- 


tion on which such acts are performed. See L. Rk. Hall (5 L. D., 141); 
Pooler v. Johnston (13 L, D., 134); Shearer v. Rhone (Id. 480); Staples v. 
Richardson (on review) (16 L..D., 248); Kenny eé al. v. Johnson et al. 
(25 L.. D., 394). : 

Warren’s house and improvements were on lots 2 and 3, which were 


embraced in the northeast and southwest quarters of fractional section | 


31 as. shown by the public surveys, and under these circumstances it 


would follow, under the rule announced in these cases, that notice. © 


given by his settlement claim would not extend to the other portions of 
the respective quarters upon which no settlement or improvements 


were made, but notice of his claim should be limited to the particular 
lots upon which his settlement and improvements were made. It is. 


therefore held that Warren’s settlement.and improvéments on lots 2 
and 3 operated as notice to Gibson of Warren’s claim as to said lots, 
but such settlement and improvements were not notice of his claim to 
other portions of said quarter section. 

- Warren posted.notices defining the extent of his claim on lots 1 and 


4 but made no improvements thereon; these notices were posted in 
_ places where they could have been seen, and under well settled rulin gs 
_ they were sufficient to protect his claim as against subsequent settler 8, 
applicants to enter or entr rymeu. See Driscoll et al. ». Doherty et al. 


-s7 rights, whatever they'n may be, depend’ solely u upon his entry and. rélate. oe 
back to and date from October 15, Tees; the time he oe in the local i 


(25 L. D., 420); Smith v, Johnson et al. re L. D. ae q Orden iv: Smith oe 


(26 L. D., 527). 


| Warren made no optencmenta on the land i in. section 39, neither did a 
he post any notice thercon defining the extent of his claim. In the | 
notices put up on lots 1 and 4 he described the two forty acre tracts in 
said section but it does not appear that either their posting or contents 
_were known to Gibson before or at the time he filed his application to 


enter said tracts. Under these circumstances, itis clear that Warren 
_ by posting said notices: secured no right as against Gibson’s Applica: 
tion to enter said forty acre » tracts in section 32. ei ae 
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_ After a careful examination of the record and evidence and consid- 

ering all the questions presented by the respective appeals, the 
Department concurs in the conclusion reached by your office in the 

| decision appealed from, and it is 8 accordingly affirmed. | 


ee, 
i 


BAYLISS v, BRO 


Motion io seuiays of departinental decision of PJ une 14, 1899, 28 L. 
ae 503, denied by a Hitchcock, September 26, 1899, 


SETTLEMENT RIGHT—INTERVENING ENTRY. 
DE Lone , ‘Frost. 


Priority of acbuement, as. against an. intervening entry, should be asser ted by con- . 
test initiated within three months after settlement. a7 


Secretar y Hrtchcock to the Commissioner of the General taae. Office, Row 
(F. I. 0) Soe tember 26, 1899. | _ (G. C. R.) 


This case panyolves: the NE. 4 of See. 18, T. 163 N., B. 56 W., Grand 
‘Forks, North Dakota, upon which Edward J. Frost made homestead 
entry: April 8, 1889. | 

It appears from the recital of the renee dna receiver that on 
March 5,.1895, or more than five years and ten months after said 
entry,. Tsaae: E. De Long filed his affidavit. of contest, alleging that 
Frost had abandoned the land for the past six months or more and 
has wholly failed to reside thereon aS required by law, and that. said 
Frost made an 2 ie 4 | 
illegal homestead entry for the land, for the reason that ii land, was ait the date 


of said eutry in the actual and poaceanle possession of said contestant, who had 
. settled thereon under the provisions of the homestead Jaw and did within the time. 


provided in said. homestead law present at the local land office, through the clerk of. . - 


the district court, who in this matter was acting as an officer of the land depart- 
ment, his homestead application. for the northern half of said land to be placed of 
record. . : 
This contest affidavit was seiectoa . by the repister and. reeciver 
because the same was insufficient; also because the question raised “is 
res adjudicata.” From that action De Long appealed; but in transmit- 
ting the appeal the local officers forwarded “an amended and supple- | 
 - qaental affidavit,” sworn to by De Long April 13,1895. In the amended 
- affidavit De Long alleged, substantially, that Frost had abandoned the 
land for a period of more than six months prior to the oe five 
years from date of entry. 
. It appears that your office, c on were 29, 1895, siete ed the sation 
of the register and receiver in rejecting dne*orizinal application to ~ 
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a snes, but ordered a. , hearing on said amended. contest. affidavit, ae 
The hearing was duly had, and the register and receiver recommended | 
that the contest be dismissed: On appeal, your office, by decision of 
. April 5, 1898, affirmed that action. Es further appeal pune the case 
here. 
At the hearty the register saat receiver eefused ‘to ise any ‘testi. et 
mony as to when contestant settled on the land, or whether contestant 
was the prior settler. Contestant was required to fix a date as the — 
beginning of the alleged abandonment. October“1, 1893, was so fixed, 
the alleged abandonment running to April 8, 1894. Considerable testi- 
mony was given tending to show that the entryman did not live on the 
land during that period. The testimony, however, was of a negative - 
character and when considered with other testimony to the effect that ~ 
the entryman was frequently seen in and about his house on the 


land during that cae it can. not. be held that the preeeuon™ was 


eeial shed. | 

_° Among other things, De Dene contends that complete jastioe 4 can. 
not be had in this case until a hearing is ordered on the question of his 
alleged prior settlement on the land and of his appucalion made there: % 
for within ninety days from date of settlement. g, Oe Ps, 
Counsel states that, 


on May 30, 1889, less than ninety days after his settlement, he De Long made lome-. | 


stead application for-the tract of land through the clerk of the district court, which - 
application was sent by said clerk of the court to the local officers, and said appli- 
_ cation was erroneously returned to ‘said clerk of the court without any notice to 
said De Long as to what his rights were in the premises; that said clerk was simply - 
acting in his capacity as clerk of the court and in no. way was he acting as attorney 
for said’ De Long; that subsequently the local officers held as.a matter of fact, that 


—. De Long had not presented his Hd. application within ninety days from date of — 


— settlement; that said holding was utterly false and contrary to the facts. 

It is insisted that De Long did present his application in due time, 
that he thereafter lived upon and improved the land for more than six — 
| ‘years, has. asserted his claim in every possible way and has been | 
deprived of his rights thereto “through the mistake, ignorance, wrong: 
doing and prejudice of the local officers,” and the “harsh” and. techni- 
cal rulings of the land department, rendered without a full and com- 

plete knowledge of the facts in the case. oe 
If it were admitted that De Long did present his applic. Gon to enter 
the land within ninety days from date of settlement, his application 
could not have been properly accepted, because the land had then been , 
entered. by Frost. An appeal would not have aided him. 
_ If he were the prior settler on the land, his remedy was to file a con: 
: test within three months from: date of settlement (Rumbley »v. Causey, 
16 L. D., 266; Mills v. Daly, 17 L. D., 345), alleging such prior settle- 
ment, ia ask for ahearing. He failed, however, to take this ee 
and thus forfeited all his rights under his mee prior settlement. 
| ‘The decision appealed from j is affirmed. 
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McUALLa u. ACKER. e 


~ 


A leave of absence I is no protection against a charge of abandonment, if, at the date 
when it was granted, the entryman was not a bona fide resident on the land. 
During the pendency of a contest against an entry, in which the issue is priority of 
- gettlement, the entryman must maintain the continuity of his residence, and his 
failure in this respect cannot be cured by the establishment of residence. prior 
to the institution of proceedings by the adverse settler charging such default. 


Secretary Hrtchcock to the Commissioner of the General Land Office, Sep- : 
(F. I. C. ) tember 28, 1899. | (C. J. G.) 


The land involved in this controversy is the SE. 4 of Sec. 9, T. 27 a 
hk. 2 E., I. M., Perry, Oklahoma, land district. 3 

It appears fete the record that on October 5, 1893, ‘Oalvin S. Koker 
made homestead entry. No. 1600 for said land, having settled thereon 


“September 16, 1893, and that on October 10, 1893, John 8. MeCalla filed 


contest against said entry, alleging priority of settlement; and June 6, 
1894, an amended affidavit alleging Acker’s disqualification by reason 


of his having started in the race from the Chilocco Indian school reser-- 
vation. A hearing was had on this contest which was concluded July © 
24,1894, The local officers rendered decision in favor of Acker April - 


17, 1895, from which MeCalla appealed. Prior to this decision, however, — 


to wit, on March 25,1895, Acker filed application to make final com- 


mutation proof before a probate judge at New-Kirk, Oklahoma, nam- 
ing May 10, 1895, as the date for that purpose.. The Fetiniony of Acker 


and his witnesses was accordingly taken and at the same time McCalla 


appeared and protested against the allowance of said proof on account 


of the pending contest. The testimony aud protest were forwarded to 


the local officers, who, on May 25, 1895, dismissed the protest because > 
of McCalla’s refusal to pay ene roqiited fees for examining and ane Ov- 


‘ing such testimony. 


On July 26, 1895, Acker filed with the local officers a ‘request to wich 


draw and dismiss ae said proof, which was forwarded. to your office and 


considered in connection with McCalla’s appeal from the decision of the 
local officers of April 17, 1895. 
On February 13, 1896, your office affirmed the decision of the local 


- officers in the contest proceeding, allowed Acker to withdraw his said 


proof, and dismissed the protest of MeCalla, from which action the 


latter appealed. 
On August 31, 1896, MeCalla filed affidavit of contest against oir 


| alleging abandoment. No notice issued on this contest Veciuse of the 


pending contest relating to prior settlement. 

In December, 1896, your office approved an application for leave of 
absence filed by Acker, the period granted being from November 1, - 
1896, to June 1, 1897. , . 
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‘The Department on September 22, 1897 (25 L. D., 285), affirmed that 


‘part of your office decision of February 13, 1896, which found that 


Acker was the prior settler and was not disqualified from making = _ 


entry, but reversed the part having reference to the ‘withdrawal of 

Acker’s said proof and tle dismissal of McCalla’s protest. - te 
- The Department on January 19, 1898 (26 L. D. , 64), rendered a deci- 
sion denying a motion for review aad a petition for rehearing filed by 
| McCalla, ‘it being held therei a inter alia: 3 | 


In this case McCalla Was a settler upon the land, cinialinis the one to enter it iy tee 
. virtue of priority of settlement which issue was pending undetermined before the 
local office upon his protest when Acker filed his application to make final proof. : 

From the adverse decision of the local officers upon that contest he filed his appeal 
induetime. His. rights were fully protected by his protest against the allowance 
of the final proof and after the submission of such proof it could not be withdrawn 
to his prejudice, and so the Department held in the decision now asked to be 
reviewed, wherein it was said that ‘neither the sufficiency. of the final proof nor the 
right of defendant to withdraw it, should be passed npon: pending the contest, and 
your office erred in allowing the withdrawal of said proof and the dismissal of the - 
"protest, and so much of. your office decision as refers thereto, is reversed, and said 
proof and protest will be held to await the final disposition of the contest, panen 
they will be returned to the local office for appropriate action,’ 


There was no error in the decision complained of. It was ‘therein dineotad that 
the final proof should be returned to the local office for appropriate action. If that 
proof shows that the entryman has complied with the law as to residence and culti- 
vation for the time covered by such proof, his entry should be allowed. If it shows 
that he has not complied with the law as to residence and. cultivation during that 
period, his entry should be canceled. 

The question of priority having been decided in favor ‘of. eker no wells course 
could be pursued under the rules. See Rule 53, Rules of Practice. 


And your office was accordingly directed as follows: 2 oe y es | 


You will instruct the local officer 8 to pass upon the final proof, feather with the 
testimony offered by protestant both on direct and cross- examination and. to forward 
the result of their action to your office without delay. 

od anuary 31, 1898, your office returned Acker's: proof, together with 
| accompanying papers, to the local officers, with instructions to proceed 
in accordance with the above- quoted direetions;. but on February My 
1898, and before they took any action, Acker ap ceuter and filed a , 

motion to withdraw said proof, which was granted. Thereafter on 


e February 18, 1898, ‘McCalla filed another affidavit endorsed, Affidavit | 


of contest and protest,” in which, after reciting the facts connected 
with his contest of October 10, 1893, his protest against Acker’s said 
proof of May 10, 1895, and ran aes affidavit filed August 31, 1896, 
he alleges that Aor has not resided on the land since May 10, 1895, 

as required by the homestead. law, and that he has never been a resi- 
dent on said land since he made settlement thereon September 16, 1893. 


os a The said affidavit coneludes” as follows: 


“The above charges and allegations this protestant and eaatectant J ohn 8. MoCalla | 


is ready to prove at such time and place as may be named by theregister and receiver | 
0 10 the Heselig, and he therefore asks that a heari ing be had that he may be allowed 
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to prove such allegations and charges. and that the protest and contest affidavit 
. together with this affidavit of contest and protest be merged into one hearing and — 
that a day pe set for said hearing. That said homestead entry No. 1600, issued to 


Calvin 8. Acker as aforesaid be canceled and forfeited to the United States, and that — : 


said affiant, John S. MeCalla, pay the expense of such nears or such pores as may 
: be charged to him. 


Notice issued upon this affidavit the same day, which, after reciting 
the filing of McCalla’s protest of May 10, 1895, and his contest of 
August 31, 1896, concluded as follows: | 


Iti is therefore ordered by the office. that all the charges and issues. made between 
the parties on the question of abandonment or failure to reside on the land, whether | 
the same arose upon the protest or upon said contest, be heard and determined at the. 
hearing to be had in this office on April 5, 1898. 

Therefore, with a view to the cancellation of homestead entry number 1600, made 
_ by the said C. 8. Acker for the south-east quarter of section 9, township 27, range 2 
east, dated October 5, 1893, the said parties are hereby summoned to. be and appear 
at the United States land office, at Perry, Oklahoma, on the 5th day of April, 1898, 
at one o’clock, p. m., to respond and furnish testimony concerning all the matters at 
issue between said parties on the eioreeale charges or abandonment and failure of 

residence. | ; 

A hearing was had upon the eonsolidated ipotect and. contest Besw: 
ning May 6,- and ending May 16, 1898, a continuance having been 
granted from, April 5, 1898. Both parties. appeared and introduced tes- 
timony, Acker inviting attention to his motions theretofore filed in 
which he asked a dismissal of so much of the notice of contest and 
service thereunder as relates to his commutation proof and MeCalla’s 
contest of August 31, 1896. Pending the hearing Acker objected to’ 
the introduction of testimony by McCalla relating to: any period prior 
to May 17, 1897, since which date he claimed to have been continuously 
residing on the land: but he raised no fur ther Pomeenon, to the hearing 
as ordered by the local officers. 

On June 18, 1898, the local officers <ndered decision in | which. they ) 
expressed the opinion that Acker could not, in view of McCalla’s pro- 
test, withdraw his final proof.. They foand that: from September 16, 
? 1893, to May 10, 1895, the time covered by said proof, Acker had not 
complied with the ing in the matter of residence, although he had’ 
- sufficiently improved and cultivated the land. They also found that he 
never actually established residence on the land. until May 17, 1897, and - 
in view’of the fact that McCalla had prior thereto filed his protest of 
“May 10, 1895, and his contest of August 31, 1896, the entryman could 


a not cure his tones by establishing foutioncs and ate the same 


_ since that time. They therefore recommended cancellation of the entry. 
From this action Acker appealed to your office where decision was ren- 
dered March 7, 1899, reversing said action. McCalla area appealed . 
to the Deparinent: 

Your office held that the decision of the local piiGers finding that 


Acker had. not complied with the law during the period covered by his _ | 


final proof, ‘was not pases upon the proof and the testimony. intro- | 
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“Gy 


“duced at the ae of making the proof, but upon said pr oof aad testi- : 
mony together with the. eRnORY, Saas at the hearing. ee 
| Continuing your office said: . oh me ee EE ag & xe | 


Under the decision of the Department it would have: Bean: necessary, if ihe contest. 
ant had taken no further steps, to consider the proof and testimony submitted May | 
10, 1895, and to cancel the defendant’s entry if he had not, at the time of submitting: 
said proof, complied with the requirements of the homestead law. But it will be © 
observed that the contestant’s: application for a notice of contest, above set out, is in 

effect a waiver of the separate) examination of said proof and testimony. | 

Your failure to determine from said proof and tebtiitiony of May 10, 1895, whether 
the defendant had up to that date complied with the requirements of ‘the homestead 
law was not error. It was. the result of contestant’s affidavit i in which he prayed that 
all the issues between the parties be merged into one hearing. The contestant had 
. aright tothe waiver of the examination ordered by. the Department. It follows that 
the casé ¢an not now be remanded for the judgment contemplated ‘by the depart- 
mental direction above set out, but that the coutestant mtist rely solely upon the 
_ showing made at the hearing had upon his affidavit of contest. 


Then, after setting out the facts surrounding Acker’s connection with | 
the land since September 16, 1893, your office concludes as follows: 


On these facts it must be held that, whatever the defendant’s laches may have. 
been as to residence prior to May, 1897, he has at least since then complied with the 
requirernents of the homestead law. By such compliance with the law he had cured © 
any lachesathat may. have existed prior thereto. In the case of Glover v. Swarts, — 
decided by letter “‘H” of October 8, 1898, this office, after a full discussion of the” 


= question, the case of Bates v. Bissell, 9 L. D., 546, being cited adversely, | held, under 
circumstances similar to those in the case at bar, that Swarts, by recetabliah we his 


residence on the land in the presence of Glover’s adverse settlement claim, but before. 
| Glover’ s contest on the charge of abandonment, cured his default. It follows that 


a it is unnecessary to determine whether the defendant hail prior to May, 1897, com- |. 


plied with the requirements of the homestead law as. to residence. The decision 
appealed from is reversed and the contest dismissed: : 


-Itis apparent. that the action of the local piheerss in. allowing Agties 


to withdraw his commutation pre oof, and in ordering. a rehearin ginthe © 


case upon the affidavit filed by McCalla. February 18, 1898, instead of | 


obeying the instructions of your oftice of J anuary 31, 1898, based upon 


the former departmental decision of January 19, 1898, was wholly irreg- 
ular. The directions given were clear and explicit and should have 
- been followed by them. | gts 

It is equally apparent that. Seite party is in a ‘position to take 
advantage of such irregularity—McCalla, because he filed his affidavit 
asking for the hearing which was had May 16,1898, in face of the 
departmental order. directing that Acker’s proof be examiied and the 
case closed in accordance with the conclusion reached; nor Acker, 
- because he acquiesced in the ordering of said hearing be his appear- - 
ance thereat and participation therein without objection, and because | 


he again asked to withdraw his. said commutation proof. The only. | 
objection raised by Acker at the hearing was as to the admissibility of 
certain testimony. In view of this mutual acquiescence in the irregu- 


= larity, both parties having appeared and submitted testimony, the: | 
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Depar tment will not again remand the case for a compliance with its’ 
former directions.. Notwithstanding Acker was improperly allowed to. 
withdraw his commutation proof the said proof accompanies and will 
be considered as part of the record here. .The Department will there- 
fore determine thecase upon the present record and the a as far 
as properly introduced. 7 : . 
The hearing on the contest filed October AG: 1893 , involving priority 
of settlement, closed July 24, 1894. Acker’s eoinmubation proof was — 
filed May 10, 1895, and in consequence covers @ period beyond the date 
of said hearing. The failure of the local officers, however, to pass upon 
said proof left undetermined the question of Acker’s compliance with 
the law during the period from July 24, 1894, to May 10, 1895. While 
all question of his compliance with law up to and including July 24, | 
1894, was settled by decision of the Department, and objection to the 
admiaaibility of testimony covering the period prior to that date should 
have been sustained, yet there was nothing to preclude an investigation 
of McCalla’s charges covering the time from and after July 24, 1894. 
‘In this yiew the only remaining question to be determined is whether 
Acker continuously maintained residence on the land, as he was in duty 
bound to do pending the contest involving priority of sattlement, Upon 
‘a careful examination of the voluminous record, and without specifically 
' sétting forth the facts, the Department is of opinion that a pr eponder- 
ance of the evidence shows that Acker did not maintain residence on 
the land prior to May, 1897. Your office in effect reached the same 
conclusion, but held that by resuming his residence on May 17, 1897, 
Acker cured his laches, and that it was therefore unnecessary to’ con- 
sider evidence relating to the period prior to that time.- But on account 
of the pendency of the contest involving. priority of settlement, as 
heretofore stated, and the fact that McCalla has continuously resided 
on and cultivated the land, as shown by the evidence, Acker could not 
thus cure his laches existing prior to the date named. ‘The fact that 
Acker was granted a leave of absence from November 1, 1896, to June 
1,1897, can avail him nothing, as the evidence shows that at the date 
from whioli it was granted he was not a bona fide resident on the land. 
In the case of Noble et al. v. Roberts (28 L. D., 480, syllabus), it is held: 
_ During the pendeney of a contest, in which each party alleges priority of settle- . 


ment, both are bound to comply with the law and maintain residence upon the land; | 
and if the successful party therein fails so to do, such failure is properly the sabioe: 


of inquiry on behalf of the losing party, and, although such inquiry is in the . 


nature of a new contest, it is in effect a continuation of the original case. 
And in the case of Glover v. Swarts an L, D. 4), it is oa cule | 
bus): 


If the entryman fails to winintatii the continuity of his residence during the pend- 
ency of a contest involving priority of settlement, his laches can not be cured by. 
the resumption of residence prior to the institution of proceedings by the adv erne 
settler charging said default. | 

A leave of absence is no protection against a contest for abandonment, where the 
enbryman, prior to. such leave has failed to comply with the law. 
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The case last cited presents many similarities to the one. Sandee Gone | 


sideration. It is referred to in your present office decision as having > 


been disposed of by your office October 8, 1898, wherein it was. hela 


that Swarts, by reestablishing his re esidence before Glover's contest on. ; nad 
the charge of abandonment, cured his default. This ruling, however, St 
was reversed on appeal, and the citation of Glover uv, Swarts, supra, is” coe 


a sufficient answer to the oe expressed. | in | your office decision 

_ now being considered. : _ 
‘The cases just cited are not in : eonthiet wath that of Stransky v. Shaut | 
(on review, 23 L. D., 558), referred to in, Acker’s answer to McCalla’s 


appeal. In that: case the question of priority. of settlement was not 


| involved. In the case of Noble et al. v. Roberts, supr a, ib is held: 


There is a marked distinction between a contest founded on the mere default of 
_ an entryman, and one based upon prior settlement of a contestant, : 

A defaulting entryman may cure his default in. good faith. before achowleled. or 

notice of a contest, when there are no intervening settlement rights, while a con- 

_ testant who relies upon prior settlement must maintain residence and otherwise 

— comply with the law (Rowan v. } Kane, a L. D. , 341, 343; Bates v Bissell, 9 L. D., 546, 

wf. BBL). . 

< 9. And in the case of Glover D. Swarts, supra, it is s held that 


ga. the same rule applies to an entryman who makes the same claim and wiles entry is 


—i. “: . contested by one who has established and’ maintained his residence upon the land 


oe and who has asserted his rights in a, contest. 


+ = Your office decision. As. hereby reversed and Acker’s entry will be 
eae canceled. - | | 7 
i | -Norrmern Pacrrtc R. R. Go. Er AL. % MoCazn, 





| “Motion for review of departmental decision of J uly i4, 1899, 29 L. D, 
oa 30, denied. 4 Ss Hitchcock, Benen 30, 1899. } 
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=) = “The title a adutea By original ieeation. calr nenot be divested by ane: out of ‘the: ma 
by ; ie i certificate of amended location the name of an original, AOGRIOR, oe done , 
ew ar. with the knowledge: and consent of said locator. ae . 

pe i A mineral entry made on the joint application of several parties, ¢ some of which « are 
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&. : 7 such parties subsequently acquire by. proper conveyances a coinplete chain. of. a 
if title, and make due showing thereof that is: B satietactory as between the appli- ne 
: cants and the government. | : 


. Seoretars Y. Hitcheock to the Commissioner of the General Land 4 Ope, Sep- 


a. 
et 


38 ot: L, CG.) gh a _ tember 30, 1899. ee ee —(G, B. G.). : 
eee “December 18, 19, 20, and 26, 1895, EF. H. Aerbacti, P, w. Madsen, and 
Pore ae 7 ohn P. Sorenson located the Auerbach No. 1, the Auerbach No. 2, » the 
- “3 | te , 


of Rar 
ees |) without interest in. part of the land entered, may be permitted. to stand, where 
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Kaeibach No. 3, the Auerbach ‘No. 4, the. Aueebaeh No. 5, and hace 


. Auerbach Fmipnienit lode mining climes situated in the Camp es 


7 mining district, Tooele county, Utah. 


January 7, 1896, the said John P. Sorenson ieee his interest in 
said claims to one Aaa Samuelson, and on or about. September 1, 1896, 
the said F. H. Auerbach died, leavin ga will in which Samuel H. "Auer: 
' .bach, Gustave Meyer, Theodore Meyer and Isadore Meyer were named. 


as ‘the executors thereof... This will, which directed, among other things, ~~ 


that the real property belonging to the- aécadents estate should be . 
managed and controlled by his executors for. a period of at least five ; 


years after his death, and that the net proceeds ac ccruing from such 


., Ianagement should be annually divided among his residuary legatees, © 


was adinitted to probate at Salt Lake City, Utah, October- 10, 1896, = 


~ and letters testamentary were that ay issued to the executors named 

therein. 

_ . December it 1896, Sainual ‘Auerbach, Alma Samuelson and P. w. | 
Madsen located the Auerbach Fraction No. 1 lode mining claim, | 


i adjoining the group theretofore located as hereinbefore recited, and . 


«December 28, 1896, the said Samuel Auerbach, the said. P. W. Madsen 
7 and the said ina Samuelson, describing themselves as. preset own- . 


. ers, nade amended locations of all of said mining claims, except the 


Auerbach Fraction No. 1, for the purpose as recited in the amended 

notices. of location of more accurately: and definitely describing the 

locations ‘of said claims, but “claiming no new.or more ‘ground and 
taking nothing less.” - 

' December 17, 1897, the receiver’s final receipt and the register’s final 

certificate of entry were issued to, and mineral entry No. 2310 embrac- 


. ingall of. the above named claims, was allowed in the name of P.W. | 
- Madsen, Alma Samuelson and Samuel Auerbach, and Samuel H. . ~ 
- Auerbach, Gustave Meyer, Theodore Meyer and lendore Meyer, ‘exec. 
-utors of the estate of Frederick H. Auerbach, deceased, a8 trustees for i 


and. on behalf of the heirs of Frederick H. Auerbach, deceased.” _ 


B.A. Auerbach, the locator, and Frederick H. Auerbach, the dece- aes 


dent, are one and the same person, and Samuel Auerbach, the locator, 
aud Samuel H. Auerbach, the executor, are one and the same person. | 
April 16, 1898, your office, having the matter of said entry under 
rs ébusiderauon: found that it was not shown that Samuel H, Auerbach — 
- has any interest in the Auerbach Nos. 1,2, 3,4 and 5 and the Auerbach — 


Fragment, that Frederick H. Auerbach had no interest in the Auer- _ ; 
bach Fraction No. 1, and directed that the nameof Samuel H. Auerbach 


be stricken from the final certificate of entry and held the a enuny for 
. cancellation, to the extent of the Auerbach Fraction No. 1. | 
June 21, 1898, upon an inguiry by counsel for the entr yman, whether. .- 


the objection to issuing a patent for said claims upon the final. certifi: — a 3 


-. gate as issued would not be removed in case the executors of Frederick © ; 
© EL Auerbach should low deed to Samuel H., Auerbach. an \ Interest in © 
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the Aaerbast, alains 1, 2,.3, 4, 5, sai the Ane nacn: cement dain, ’ 
and, in case P. W. Madsen, Arai Samuelson and Samuel H. Auerbach _ 
-. should deed an interest in the Auerbach Fraction No.1 to the heirs of | 
2 3 Frederick H. Auerbach, deceased, your office’ held that the present -_ 
execution of the deeds as suggested would not warrant a ‘modification 


of your said office decision of April 16, 1898. 


~The entrymen have appealed to the depar tment. 


At the date of entry the possessory title to the Auerbach Fraction a 


; No.1 was in the locators P. W. Madsen, Samuel Auerbach and Alma 


Samuelson. At that date J one P. Sorrenson, having been divested:of, 


- title to the Auerbach Nos. 1, 2, 3, 4, 5 and the Auerbach Fragment by 


his” conveyance to Alma Sainuelson, the title to these claims was-in 


+ P.W.Wadsen, Alma Samuelson and the heirs of Frederick H. Auerbach, 
unless the amended locations of these claims: gave Samuel: Auerbach 


an interest ther ein. These amended. locations did not so operate. The 


certificates of amended locations do not have the same of ‘¥. H. Auer- 


‘bach, one of the original locators, but the’ title acquired by original 


oe 
\ 
{ 


location cannot be divested by leaving out of the certificate of amended 
location the name of an original locator, unless done with the knowl- 
‘edge and consent of such original locator, and, inasmuch as at the date. 
of the amended locations herein ¥..H. Auerbach was dead and did not 
have knowledge of or give his consent to the amended locations, his 


estate was not thereby divested of title. This being so, Samuel Auer. 


bach took. nothing by these aluended locations, for, if no estate was 
divested thereby, none vested in him. At the date of entry, therefore, | 
Samuel Auerbach had no interest in the Auerbach Nos. 1 Be. 4,5 and 
the Auerbach Fragment, and the heirs of Frederick H. ‘Auerbach had 
no interest in the Auerbach Fraction. No. i and the entry as made can- 
not stand, unless the necessary interests. be er anted by deed. 
‘Febroary 25, 1898, Alma Samuelson, for -an expressed consideration 


- of one dollar, conveyed by quitclaim deed to Samuel H. Auerbach an 
undivided one-ninth interest in the Auerbach Nos. 1, 2, 3, 4, 5 and the | 


Auerbach Fragment. claims, and December 12, 1898, saiuck: H. Auver- 


: bach, for an expressed ennaideration of ene dollar, conveyed. by quit. 


| fain: deed to Samuel. H. Auerbach, Gustave Meyer, Theodore Meyer 
and Isadore Meyer, executors of the last will and testament of Frederick. 3 


gles Auerbach, deceased, an. undivided one seventy- second inter est in the 
~ Auerbach Fraction No.1 claim, These deeds have been filed with “ 
record, and appear to have been properly recorded. | | a 
~ At-common law, and the rule in the State of Utah j is not other wise, 


7 an executor takes no interest in the real estate of his decedent, except 


by force of the provisions of the will, and where a will contains no 


special provision on - ‘the subject, the land of the deceased descends to . : 


his heirs, and their rights cannot be divested or impaired by the unau- 
thorized acts of the executor. Bush v. Ware (15 Pet., 93). But, on 
the other hand, the rule is that.executors may accept a conveyance to 


“them of real property where it is to the best interest of the estate to do a | 
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| 80, and it is not perceived how the estate of Frederick Auerbach would. 


be injured by his executors accepting the deed to an interest In the’ 


_ Auerbach Fraction No. 1 mining claim, hereinbefore referred to. | 
Samuel H. Auerbach and.the executors of the estate of Frederick H, | 
| Auerbach, deceased, | having by proper conveyance obtained a con- | 
tinuous, and complete chain of. title from the original locators of these _ 
claims, and having made a showing which as between them and the . 
| government is sufficient, the objections to passing . the entry to pavent 
have been removed. (John C. Teller, 26 L. D., 484.) 3 
The décision appealed from is reversed, and the entry as made will 
be passed to fan anless other objection appears. : 


- COLLUSIVE CONTEST_RELINQUISHMENT. | 
 HaAkEL 2. KisuinG, AND HEATH v. HAKEL ET AL. 


A Charge of collusion between a contestant and the entryman presupposes that the 
entryman is in default as to some requirement of law, and that the collusive ~ 
contest is brought to shield him from the consequences of such defanlt, ‘by pre- 
| venting an honest contest. 
An entry made by a contestant, on  relinquishment, during the: pendency of a 
 gecond contest charging the disduali@ontion of the original entryman and. col- 
lusion with the first contestant, may be permitted to stand, where it appears 
that the allegations in said contest are nok supported by the evidence. » 


2 has sige etary Rudi to the Commissioner of the Gaal Land Office, 
(8. V. P.) 2 | October 6,1899, es Da) 


jananey le; 46072 Josep eacel Hledanatiaayis of Gonteen allege’ 


ing abandonment, aeaiie the homestead entry of John L. Kisling, Ee, 


- mInade March 9, 1894, and embracing the ee: 4 ot Nec. 12, ay 23: N., RB, 
9 Ww. , Alva, Oklahoma. | 
” February 10, 1897, Jesse M. Heath. filed contest, paiailiae the same 
- entry, in which he alleged that the entryman at the time he made his 
entry was not a qualified entryman, in that he was “neither the head 
of a family ner over the age nor of the age of twenty-one years,” aud 


_. that the contest. of Hakel was “ speculative and collusive and filed in 


connivance with said entryman, and for the purpose of preventing a 
bona fide contest.upon the tract,” and that the allegation of abandon- 
ment in Hakel’s contest was not true. 

Notices were. duly served, and the cases set. for hearing March 30, 
- 1897,. Before the hearing, however, to wit, on March 2, 1897, Hakel 


filed: in the local office the relinquishment of Kisling, whereupon Kis- : ve 


ling’s entry was canceled, and Hakel-was allowed to make entry of the. 
tract. Kisling was not present at the hearing, but the attorney for 
--Hakel also appeared for Kisling, but early in the progress of the trial 
announced his withdrawal as counsel for Kisling and thenceforth repre- © 
“sented only Hakel, the now entryman and first contestant. _ | 
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The local officers sustained the te of Hakel and dismissed Heath’s ee 


“contest, and by your office decision of July 8, 1898, adhered to on - 


review, the action of the register and receiver was: approved. 
‘Heath has appealed. — 
The testimony intr oduced i in support of. Heath’s Getient was directed- 


exclusively to showing that Hakel’s contest was made in collusion with 


the defendant, Kisling, and that the eeenens of abandonment In. the a7 
contest of Hakel was not true. | - 
‘The evidence tends very strongly to dow that Hakel’s contest was 
brought by consent of the entryman, but there is an entire failure of 


evidence showing or tending to show that he was disqualified by reason | 


of minority, as alleged in the contest of Heath, and the clear prepon- 
- derance of the evidence is to the effect that he had not abandoned his | 
entry at the date of Hakel’s contest, as therein alleged. 

There is therefore nothing in the record to show that at date of either 
contest or at date of penning the entry of Kisling w was assailable for any: 
cause. 

The charge of collusion betw een a . contestant and the contested ante: 
man. presupposes that the entryman is in default as to some require- 
ment of law, and that the collusive contest is brought to shield him from 
the consequences of such default by preventing an honest contest. 

Heath: having failed to show any default ape ue part of the any 
man, his contest must fail. 

“The relinquishment of Kisling re been. made when he was not. 


i chargeable with any failure to comply with the homestead law, the entry 


of Hakel, though improperly allowed pending the contest of Heath, will 
De. allowed to remain intact, it: appearing from the record that Heath’s 
“contest allegation against the entry of Kisling was without foundation, 
, or, at least, was not sustained by the evidence. _ | 
The decision appealed from, in so far as it dismisses the abner of 
Heath and allowed the entry of Hakel to await comelience with the | 
 € homestead law, is atirmed. eee 


“TIMBER, LAN D -PURCHASE-SECOND ENTRY. : 


J OSE Quinn. 


= An entry for timber land under the: aot of June 3, 1878, exiaasis the ant of pur-— 
chase under said act, though said entry is made for less than one ‘hundred and 
a acres. ~ | 2 . 


a Acting g Seor etary £3 yan to the Coiaiinatinen of the Gener ab Land Office, | 
mee L. C.) ae eS October 9, 1899. os Ae ee (G. ©. R.) 


i) osie Quinn has appealed from your office decision of J une 21, 1898, — 
which affirms the action of the register and receiver rejecting her appli- 
eation to make entry for the NE.4 of the SE. 4 of Sec. 21, T. 60 N., R. 
6 W., Duluth, Minnesota, under the act of J cae 3; 1878 20 Stat. 1 89), 
| entitled, ‘AD act for the sale of timber lanes; ete. aa 
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Her application was rejected because she had, on December 7 , 1897, 
made an entry under the same act of the SW. 4 of the SW. 4 : Of S60: 95 
T. 60 N., R. 20 W., same land district. | . 

The first section of the timber and stone act, above cited, provides 
that the lands therein described and designated may be soid to citizens, 
etc., “in quantities not exceeding one hundred and sixty acres.” | 

Appellant contends that the purpose of the timber and stone act was 
to allow all-citizens to purchase one hundred and sixty acres of the 
land subject to entry under the provisions of the act and that it was 
not the intention of Congress to restrict persons to one application or 
entry if such an entry covered a Jess area than the maximum one ‘ 
which the act permits one persou to purchase. 

~The second section of said act requires the soileanttt to make sath 
that he “has made no other application un. der this act,” and the cireu-. 
lar of instructions issued in pursuance of said act. provides that “one 
entry or filing only can be allowed any per son or association of per sons.” 
(Gen. Cir. 1895, p. 44.) | . 

While the act permits a qualified person to enter ‘not erise ine one 
hundred and sixty acres,” yet if an entry is made for a quantity of 
land less than the maximum area allowed, the right to make a further 
entry iS exhausted, as shown By the plain Dron One of the second 
section of said act. : : | | 

The decision appealed from is affirmed. — 


——————t 


RIGHT OF WAY-SECTIONS 2639 AND 2840, Rk. S. 


SANTA Fe Pacrric BR. R. Co. 


Sections 2339 and 2340, R. §., make no. piovisiow for the fling and approval of nips 
showing the location of reservoir sites and pipe lines. 


Acting g Seer etary Ra youn to the Commissioner of the General Land Office, 
(PLO). October 9, 1899. ROW. CL) 


The Santa Fe Pacific. Railroad Conan has appealed from your 
‘office decision of December 8, 1898, declining ‘to submit for the approval 
of this Department the applications filed by said company, under sec- 
tions 2339 and 2340 of the United States Revised Statutes, for reservoir 
sites and right of way for pipe lines therefrom, as shown upon ne: 
filed by said company. 

Said sections provide: 


 Sxc. 2339,. Whenever, by priority of possession, rights to: the use of water for min-. 
ing, agricultural, manufacturing, or other purposes, have vested and accrued, and the 
same are recognized and acknowledved by the local customs, laws, and the decisions 

of courts, the possessors and owners of such vested rights shall be maintained and 
protected in the same ; and the right of way for the construction of ditches and 
canals*for the purposes herein specified is acknowledged and confirmed; but when- 
ever any person, in the construction of any ditch or canal, injurés or damages the 
possession of any settler on the public domain, the party committing such injury or - 
damage shall be liable to the party injured for such injury or damage. 
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‘Sue. 2340, All patents granted, or pre- cnivtion or homesteads allowed, ‘shall De - 


subject to any vested and accrued water rights, or rights to ditches and reservoirs - 
used in connection with such water rights, as ey have been oe under or 
recognized by the preceding section. | 


ot would. seem that these sections make no provision for the filing 
and approval of maps of location, and as it appears that the reservoirs | 
and pipe lines have been actually constructed, the rights of the com-- 
pany under the sections is not dependent upon approval oy this pee 
ment of maps of location showing the same. _— 
in the appeal and the argument filed in support eherene it seems that 
the company has abandoned its claim for approval of its maps under 
the sections of the Revised Statutes before quoted, and is now urging 
that the maps should be approved under the provisions of the act of 
May 11, 1898 (30 Stat., 401), It os stated | in the brief oe part 
of the company— | ee | 
that sections 2339 and 2340 of the Revised Sistas of the United Stites are sank bite. an 
granting any rights, but are acts confirmatory of rights that may be acquired under . 
local customs, usages, decisions of the courts, or Jaw, while the act of 1898 is a — 
‘direct grant from the United States of the rights applied for... 4 : that under 
the act of 1898, heretofore referred to, this Department should approve wail authorize 


by such approval the acquisition of these reservoirs, and the con duct of mater there- 
from over government lands to the road of the railrdad. : 


| _ After review of the matter it is held no error. was ‘éomnmitied by your 
_ office in refusing to submit these maps for approval under sections 2339 
and 2340 Revised Statutes, as an approval under said sections is not 7 
required, nor would it be warranted. a 
The question raised. by the ‘appeal as to whether anal of these ; 
maps. can be given under the act of May 11, 1898, has not been con- _ 
sidered by your office, and the matter is herewith: returned, without 
expression of opinion thereon, for v our further consideration and action. 


ore 


TIMBER CULTURE ENTRY—CULTIVATION-COMMUTATION, 


-) OSEPH KELLY. 


A timber oulense entrym an who submits final proof within the statutory life of his 
entry is entitled to credit for each year of actual ey, if. eight, years of 
cultivation are shown. | : 

The right to commute a timber culture én under the act of M arch 3, 1891, can be 

- exercised at any time within the life of the entry by one who can show that he 
- has complied with the timber culture Jaw for the four years precee g the ene , 
oe cation to commute. pig dre vo | 7 


Acting Secretary Ry yan to the Cominhone: of the General Land Office, | 
(S.VeP October 9, 1899. ee te RB. T.) 


On J uly 97, 1888, Patrick Kelly made timber artis sh No. 3056, | : 
. for the NW. ; tof Sec. 32, T. 161 N. »R. 68 W., » Devil's beats North » Dakota, 
land distr ce 
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On ‘Seotaupal 1, 1898, ©. A. Lounsberry, special agent, reported that 
he had made a personal examination of said tract and found no improve- 2 


~ ments, and that no trees, seeds or cuttings | had ever been planted 


thereon, and puorgunen on September 28, sia you held said ony tor — 
cancellation.- | 
. On December 16, 1898, J oseph Kelly filed in the local office. at Devil’s - 
Lake applications for eailig in this and three other similar timber 
culture entries, all signed by Joseph Kelly.. These applications were. 

duly transmitted to your office where, on February 16, 1899, they were - 
rejected “for ambiguity” and the local officers were directed to notify 
’ the parties that they would be allowed fifteen days additional in which. 
: to file proper applications. _ i 
— On March 15, 1899, Joseph Kelly filed in the local ofigs his applica- - 
tion for a hearing, supported by his affidavit wherein he alleges that—: 


Aenonent expects to be able to prove that ten acres of said land was broken j in 1889; | 
that said ten acres was cultivated in 1890 and 1891; that in 1891 said ten acres. was: 
planted to tree seeds; that owing to extremely dry seasons no further cultivation. of” 
said tract for the reason that the same was deemed useless, until the year 1897, when. 
_ all of said ten acres was again cultivated thoroughly, and in the spring of the year. 
1898, said ten acres was planted to box elder tree seeds ina proper and. workmanlike 

manner; that said planting was done in the spring of 1898, long prior to the making 
- of the Commissioner’s order in the matter, and long prior to any notice had by. 


deponent that any steps were being taken for the cancellation of said entry 5. that 


‘said entryman, Patrick Kelly, died-on or about the 6th day of July, 1894, and that 
deponent i is one of his. heirs; that the other heirs of said Patrick Kelly, deceaséd, 
are Dennis Kelly, Patrick Kelly, John Kelly, aud Mary Considine... a 


This application was duly transmitted to. your office, where, on May © 
8, 1899, a decision was rendered rejecting the application for a: hearing, 
. and fron that decision the applicant has appealed to this Department. | 
It appears from said affidavit that from 1891 to 1897, the entryman 


_ and his heirs wholly failed to comply with the reqnwenents of the law. 


in the matter of cultivation of the land and planting and cultivating” 


trees, seeds and cuttings. 


.. It is provided by the act of Conarese approved March: 3, 1893 (27 
' Stat., 593), that when trees, seeds or cuttings were in good. faith planted. 
BS required by law, and the land cultivated as required by law; final — 
_ proof may be made without regard to the number of trees then grow- 
- ing on the land, but this is allowed only when the requirements of - 
the law have been, in good faith, complied with by the entryman in — 
the planting and cultivation of eee seeds and cuttings, and in the | 
cultivation of theland. In other words, if the entryman has done the 
- things required by the law, he shall not forfeit his entry because, owing — 
to drought or other causes, the trees planted may not grow. ~ | 
In the case at bar it is nee pretended that the law was complied with - 
from 1891 to 1897. The entryman, Patrick Kelly, died July 6, 1894, 
and the applicant is one of his heirs, and_ as such entitled to fae eho 
place of the entryman in. the performance of the duties required of him | 
by law and to the benefits accruing to him under the law. He swears 
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that i in 1897 he cured whatevér default had then ‘acerued, by cultivating 7 
the land, and in 1898 planted ten acres of the land to tree seeds, | 
In the case of Gahan Di Garrett. ai, D., 137 )s it is held that— 


In a timber culture entry there i is no restriction upon. an entryman as to the time | _ 
= when the work must be done, provided it is done within the required limit. 

| Tf the statements contained in said aftidavit be true, the applicant 
| may yet comply with the law by. doing the necessary work within the | 
required limit, and in that case would be entitled to make his. final a 


-. proof and receive patent for the land. 


This entry was made on J uly 27, 1888, “Final pr foe could nee be made ‘ 


till the expiration of eight. years. from date of entry and may be made ~ : 


at any time within five years thereafter, thus. allowing thirteen years | 


: : from date of entry, which, in this case, extends to J uly 27, 1901. 


The applicant alleges that ten acres of land were broken in 1889, 


cultivated i in 1890 and 1891, and again in 1897 and 1898, making in all - 


five years of cultivation. up to and including 1898, and-if he shall con- | 

tinue the cultivation during the years 1899, 1900 and 1901 he will have — 

cultivated it eight years by the time when he will be required to make 
final proof, 

By the act of Congress approved March 3, 1891 26 Stat. , 1095), it is 

| provided — 

_ That in computing the period of cultivation, the time shall run from the date of 
the entry, if the necessary acts of cultivation were performed within the proper 
time. 

And provided farther, ‘That the exepacnioa of the land and the planting of trees 
shall be construed as acts of cultivation, and the time authorized to be so employ ed 
and actually employed shall be computed as a part of the eight years of cultivation 
by statute. 

Provided,-That any person who has made entry of any public jande of. the United 
States uuder the timber cuiture laws, and who has for a period of ‘four years in- good 
faith complied with the provisions of said laws, and who is an actual bora fide resi- 
dent of the State or Territory in which said land is located, shall be entitled to make | 

final proof thereto and acquire title to the same, by the payment of one dollar and 
twenty-five cents per acre for such tract under such rules aud reg ulations as shall 
be prescribed by the Secretary of the Interior. 

Under the provisions of said act. if the applicant i in good faith com-— 
plied with the law in 1897 and 1898, and shall continue such compliance» 
_ during the years 1899 and 1900, he will then be entitled to commute — 
- said entry, regardless of the alleged cultivation prior to 1897. —— 
Your said decision rejecting: said application for a hearing, and hold- 
ing said éntry for cancellation i is therefore reversed, and you are directed 
vox cause a hearing oo the said allegations or the PPE cant | 


- - ADJOINING FARM ENTRY—ADDITIONAL HOMESTEAD. 
| “THOMAS N. UPTON. a 


The atthe. eaciert nie) an adj oining farth entry ae Hot provide for the pri vilege : 
where the applicant has theretofore exercised the homestead right, ‘though | for | 
a less amount than one hundred. and sixty acres. : | . 
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Residence on the land entered, is required i in case of an additional homestead. entry, | 

made under section 6, act of March 2, 1889. | 
An additional] homestead entry under section 5, act of March 2, 1889, can ony be 

made of land contiguous to the tract embraced within the erietunl entry. 


Acting Secretary. Ra yan to the Commissioner of the Gener ab Land ae - 
(FB. LL. C.) October 10, 1899, | : (H. G.) | 


Thomas N. Upton appeals from the decision of your office of October 
19, 1897, directing that his homestead entry made April 2, 1890, for the 
NW. 3 1. of SH. 4 of sec. 25, T, 22 N., BR. 12 W., in the Springfied, Missouri, 
‘land district, should be held for sancellation: 

The appellant represents that the application. was made as neater 
farm homestead entry to a contiguous tract, viz: the N. $ of the SW. 4 
of the same section, which was owned by aa at the time of his said 
entry, and upon which adjoining tract he then. resided, and that he 
continued his settlement on the adjoining tract, made use of the land — 
_ covered by such entry as part of his orignal farm, and made valuable 
improvements thereon as stated in the final proof, and that he, being 
ignorant of the. law, was misled by the local officers who permitted his 
said entry and received his final proof, which was made and submitted - 
in June, 1896, and approved by the local officers; : 
It appears that the appellant made the entry; both as an adjoining x 


farm entry to the N. 3 of SW.4 of said Sec. 25, and as an additional ~~. 


entry under section 6 of the act of March 2, 1880 (25 Stat., 854), to his 
final homestead entry, for which he received the receiver’s final receipt. 
-_ or certificate September 22, 1887, for the S. 4 of SW. of Sec. 24, T. 22 N., | 
R.12 WW. - 

There is a marked distinetion eLweon adjoining farm honiestaad: 
entries permitted by section 2289 of the Revised Statutes, as amended 
_ by section five of the act of March 3, 1891 (26 Stat., 1095), and additional 
entries under the act of March 2, 1889. Attention is called to the dif. — 
ference between these forms of entry in the circular of your office of | 
October 30, 1895, pp. 21, 28. This distinction was evidently not borne | 
in mind by the local officers. when the entry under consideration was 
made and when final proof was submitted thereon, as it appears that 
the application and the entry thereunder were treated as an adjoining 
farm entry and also as an additional ony under section 6 of the act of 
~ March 2, 1889. | 

The entry was not properly made as an fivoinine farm entry, as cat 
right can uot be allowed where the homestead right has-dnce been 
exercised, though for a less amount than one hundred and sixty acres. 
‘(Harvey v. Black, 21 L. D., 22.) Neither can the entry be permitted to 
stand under section six of the act of March 2, 1889, because under that 
section, the entryman must reside upon the tract covered by the addi- 
tional entry (Charles Boos, 28 L. D.,.555), The entryman admits that 
he has not resided upon the tract in question, but has resided upon a | 
tract contiguous thereto. Under section five of the act last mentioned, 
he can not obtain any relief, as under that section, the tract for which 
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oe additional entry is made must be contiguous to the tract coeered by 1 the - 


| original entry, whereas, it is shown to be half a mile distant. : 
"Your office held that the entry must be canceled because there i is no. | 


provision of law under which an additional entry may be made as an’ ~ 


adjoining farm, but directed that the entryman be advised that in the ~ 
event of the viuellation: of the entry, he may, if qualified, make another. - 
entry under section 5 or section 6 of the said act of March. 2, 1889, 20% 
| The entry could not be made either as an adjoining farm ae eae 
entry, or as an additional entry, under the facts as aa as the. 
record, and the entry must, therefore, be. caiceled.. a 


RAILROAD INDEMNITY: SELECTION—APPLICATION-SETTLEMENT. : 
O'BRIEN 2%. CHAMBERLIN. — 


The departmental order of May 22, 1891, 12 L. D., 541, neetariie to sotbemedt and 
~ entry, ‘in: accordance with the rules established in similar cases,” certain lands 

: withdrawn for railroad indemnity purposes, referred. to the ‘ rules” contained — 
in the special circular of September 6, 1887, 6 L. D., 131, governing the ee 
tion of railroad indemnity lands. — : 


: “Under the provisions of the special circular of 1887, an applicant for the right. of , 
entry, who attacks the validity of a prior indemnity selection, is entitled to the. 


allowance of his applicatiou, if the company, after due notice, fails to respond, - 
and such allowance of necessity works an avoidance of the selection. | 


On the allowance of such entry itis incumbent upon one claiming an adverse settle- 


ment right, by reason of residence on the land, to assert such right within three 
, --months thereafter. : a ge 
- A settlement on public land must be followed, aii a reasonable. ‘ithe: by actual | 
Tesidence, in order to give the claimant any rights thereunder. . 


Acting Seoretary heyan to the Commissioner of the General Land Ofice, . 


(BC) ae October 10,1899. (BW.0) 


Myron E. Chamberlin has appealed from your office decision of May 2. 


13, 1898, holding his homestead entry covering the N. 4 of the SW. 4 


and the SW. 4 of the SW.4 of Sec. 17, 7.123 N., Re44 W., Marshall 


land district, Minnesota, “subject to the prior right of Annie O’Brien.” 
This tract is within the indemnity limits of the grant for the St. Paul, 


| ae Minneapolis and Manitoba Railway Company opposite its main ine 


and is included in list of selections filed October 13, 1883. A second | 
selection was filed by said company on July 23, 1891, in which the loss _ 
e assigned asa basis for this selection 1s along what is known as. the St. 


: Vincent Extension of said line of road. 


On January 9, 1895, Chamberlin tendered a homestead aapleston 


— for this land, the same being accompanied by an attack upon the com: 


pany’s. salsouioil it being alleged that said selection was invalid and 
‘therefore no bar to the allowance of an entry. | 


The company was duly advised of the showing mids to which it . 


| made no response, and on March 28, 1896, Chamberlin was permitted 7 
to complete homestead entry of the ane = 
On. June 29th following Annie O’Brien tendered a Gorcciend appli- 


eation for this laud, which was rejected for conflict with the previously . a 


allowed entry by Chamberlin and also on account of the railroad 


ue 
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: se idction: from which rejection she apealed, aud in her appeal alleged 
settlement upon the land long prior to the allowance of Chamberlin’s | 
entry and that she had improvements upon the land of. considerable ; 
value. 


On July 10th. og your office held for éancelation a list of 


selections by the railroad company, which list included the: tract in - 
question, because the basis assigned was not sufficient; from which | 


action the company failed. to appeal and its selection was for mally can- 
celed by your office October 23, 1896. 


No action was taken upon. the Eaoeal by O’Brien ei the rejeetion | 


of her application until, by your office letter of April 6, 1897, a hearing — 
was directed, after auc notice to Chamberlin “that the conflicting 


claimauts Inay show by competent testimony which nas the BUpOMON : 


: right to the land.” 


~ 


Acting under said order, the local officers set the hearit ing pe May 29, 


1897, the testimony to be taken before the clerk of the district court of: 
Bigstone county on May 25, 1897. On the last-mentioned date the 
' taking of the testimony was by agreement continued until June 15;. 


1897, when both parties appeared and introduced testimony 1 in support 


of their respective claims. 


. Upon the record made at said hearing the local officers found that _ 
Annie O’Brien was under twenty-one years of age at the time of the 
presentation of her application on June 29, 1896. Further, that Cham- 
berlin’s. entry was mace in good faith and ‘that he lad made an honest - 
endeavor to comply with the requirements of law from the date of his © 


entry to the time of contest. They therefore recommended that the. 


rejection of Annie O’Brien’s application. be adhered to one: that the | 


entry of Chamberlin be held intact. . 


Upon appeal, your office decision of May 13, 1898, reversed a ica 


_ officers, finding upon the record that Annie O'Bri ien was duly qualified. 


to make entry at the time of the presentation of ber application ; that. 


the allowanceof: his entry, which he had failed to do; and ther efore held 


- his entry subject to the prior right of Annie O’Brien. ‘From said 


decision Chamberlin has appealed to this Department. 
In the appeal itis urged that Chamberlin’s entry was pr operly allowed 
under the circular of September 6, 1887 (6 L. L., 131); that its allow- 


ance in effect, worked | a cancellation of the ccaieond Selection ; that it 


Annie O’Brien had at that time any prior right by reason.of settlement. 
upon the land, in order to protect herself under such settlement it was 
incumbent upon her to tender her application within three months» 


thereafter, which she failed todo. Further, that she had no’such claim : 


~ 


it was incumbent upon Chamberlin to show cowpliance with. law. after a 


to the land at the time of the allowance of ‘Chamberlin’ s entry, by rear — 


son of alleged prior settlement, as would bar the allowance of Cham- 


berlin’s entry, never having cea up a residence upon the land, and 
the rejection of her application by: the local officers was therefore 
proper. | 
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i the answer » filed to the appeal ibd 1s. ‘areed that the galas of + Sop- nee 


~ tember 6, 1887, supra, had no application to the lands within the limits 


of the grant under consideration, the same being included in a legisla- — 
tive withdrawal at the time of the issue of said circular, and that it_ 
was not incumbent upon Annie O’Brien to. present her application — 

until after the formal cancellation of the railroad selection, October wf 
23, 1896. | 


7 "While it is true that this land was included within. a legislative with-_ ch 
drawel at the time of the issue of the circular of September 6, 1887, 


yet such withdrawal was subsequently revoked by departmental order . 
May- 22, 1891 (12 L. D., 541), and by the terms of that order the lands 
were restored to settlement and entry ‘in accordance with the rules” 
heretofore established in similar cases.” The rules ‘established in 
similar cases” must have had reference to the circular of September 6, 


1887, being the special circular governing the restoration of railroad ~ 
_ indemnity lands. By the ae oF | said circular it wa provided a = 
- follows: * _ Seer See as 


As to lands covered by unapproved selections, Aouioaecas to make filings and | 
~ entries thereon may be received, noted, and held subject to the claim of the com-— 
pany, of which claim the applicant must be distinctly informed anc memoranda 
thereof entered upon his papers. no : 
Whenever such application to file ¢ or enter is pacenea, alone upon sufficient ae 
prima facie showing ‘that the land is not from any cause ‘subject to the company’s 
right-of selection, notice thereof will be given to the proper representative of the 


company, which will. be allowed. thirty days after service of said notice within | 
~ which fo present obj ections to the allowance of said filing or entry. a 


Should the company fail to respond or show cause before the district land officers ~ 


why the application should not be allowed, said application for filing or entry will = 


be admitted, and the selection held for cancellation; but should the company appear 
and show cause, an investigation will be ordered ander the rules of practice to deter- 
‘mine whether.said land is subject to the right of the company to make selection of | 
the same which will be determined by ine: Tegister and receiver, subject to tho x right 7 
of appeal in either party. | 


In the case of Olson 4. Welch (28 L. D. ., 431), it was held: 


‘No rights are secured by an appeal from the rejection of an eee to enter | 


lands embraced within a railroad. indemnity selection, m made-in accordance with the ~ 


rulings then in force, where said application i is not. accompaniéd by ne attack one 
- the validity of the pending selection. . - 
_ .The right of one who is residing on a tract of land sibeauad within. a railroad 
indemnity selection at the date of the cancellation thereof, and thereafter applies — 
- within three months of such cancellation fo make entry, is. superior to any adv, erse 
claim made after said cancellation, (Syllabus. ). 


In that Case, § as will: be seen, the application sondlered: for the land © 


while embraced within the railroad indemnity selection was not accom- 


panied by an attack upon the validity of the pendin g selection.. In the 
present case, as before stated, the application was accompanied by a 


_ prima facie showing that the selection of record was invalid, and in — 
accordance with the terms of the circular due notice was given ities com- = 


pany, and it failed to respond or show cause why Chamberlin’s appli- 
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cation should not be allowed. Said application was therefore admitted, 
and of necessity worked an avoidance of the railroad selection. | 

Had O’Brien been a resident upon the tract at the time of the allow- 
ance of Chamberlin’s entry, it would therefore have been incumbent 

‘upon her, in order to protect any rights gained by reason of such rési- 
— dence, 16 take appropriate action to protect such rights within three | 
-months after the allowance of Chamberlin’s entry. This she failed to 
do, as her application was not presented until June 29, 1896. 

From an examination of the record made at the hearing: her alleged 
claim antedating the allowance of Chamberlin’s entry is not supported. 


William O’Brien, the father of the present claimant, owns adjoining — 


‘Jand, and within his fence was included a portion of the tract here ip 
question. This fence was placed upon the land a number of years prior 
to 1896, and a good portion of the land in dispute had been during this — 
period satiated: by the O’Brien family. It is clear that the O’Briens 
were seeking to hold this land until title might be acquired in some . 
- way, it being alleged that it was the intention to hold it until Annie . 
_. O’Brien, the present claimant, might be permitted to make entry thereof’ 
~under the settlement Jaws. As to whether she became of age in July, 
1896, there is much doubt from the record as made. In 1895 her father 
friisforned to her the improvements previously made upon this tract, 


and during 1895 a small shanty was moved upon this land. No pretense 7 


_ of residence within this shanty is alleged its only purpose being admit- 
_ tedly to keep others from going upon and initiating claim to the land. . 
At the time of the tender of her homestead application in J une, 1896, _ 
the claim of Annie O’Brien to this land was based ‘solely upon bie 
transfer to her of improvements placed thereon by her father and | 
brothers. Even after the tender of her application to. enter she made 


~ no pretense of establishing residence upon the land until after the ordér  ~ 


issued by your office for a hearing. Said order was predicated, as before 
stated, upon her appeal from. the rejection of her aaa tendered. 
June 29, 1896, 
AG nas been repeatedly ruled by this Department that a settlement 
upon public land must be followed within a reasonable time by actual 
residence in order to create in the claimant any rights thereunder; so 
that if it be admitted that Annie O’Brien was.at the time of her alleged 
purchase of the improvements placed upon this land by her father, duly - 
qualified, and that by such purchase she initiated a right to the land, 
it must be held, in the presence of the adverse claim, that such right 
was waived: or dat by her failure to take up a residence upon the land | 
within a reasonable time thereafter. It therefore follows that the rejec- 
tion of her application by the local officers was proper. re ete. ‘ | 
© Grinden. (27 L. D., 137.) 
_- In your office decision it was held, as peters stated, that it was 
incumbent upon Chamberlin to show compliance with the tae after the 
allowance of his entry, which he had failed to do. It cannot be deters 
‘mined from said decision whether such failure, or the alleged prior | 


‘ 
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| claim of ne: O’Brien, was the real cause for the. reversal. of the local 
officers, they having recommended that Chamberlin’s entry be perinit- a 
ted to remain intact. 3 | 
Without going into ane: eecord upon “the aeation: -of Ghainberlin’s 
complance with law, it is sufficient to say that the record as made did 
not challenge his compliance with law, and further, | that, as before found, 


_ Annie O’Brien has not shown herself to be in a position to question. 


Chamberlin’s compliance with law at the time of the ee of her 
homestead application. 3 onc 
‘Your office decision ‘is eT ns reversed, she application iy Anais: 


‘O'Brien will stand rejected, and Chamberlin’s. ene will be permitted a 


to stand, py ee to compliance with law. 


——— 
= w 


RESIDENCE—PENDING CONTEST—LEAVE OF ABSENCE. 
‘Kort Vv. Wittiams. 


Where a successful ‘eontestant, in a suit ence priority of settlement, makes 
entr y, and is granted a leave of. absence, a stranger to the record in such suit is 
not entitled to be heard on an allegation that involves the entryman’s residence 
on the land during the pendency of the former contest. | : 


Acting Seer etary Ry yan to the Commissioner of the General tina Office, 
(SV. PR) _ October 12, 1899. a ee, los ee B.) 


Upon the opening. of the Cher okee Outlet, ‘September: 16, 1893, Stew- 
art M. Decker and Isaiah A. Williams were opposin g claimants for the 
SE. 4 of Sec. 35, T. 27 N., Rv 1 W., Perry, Oklahoma. — 

Decker made entry of ‘the tract October 2, 1893, and Williams duly 
contested: his entry, allegin g that he (Williams) was the prior settler, 
and that Decker’s entry was made subject to his prior right as a settler. 

Williams sneceeded in his contest, and the entry of Decker was can-. 
celed, and Williams made entry of the tract August 27, 1895. 
Tn the meantime, prior to the successful issue of his contest, to wit, 
in Mar ch, 1895, Williams removed with his family to the State of Kan- 


gas, not, however, with the intention of abandoning his claim to the | 


land. He returned to the tract on the day of his entry, August 27,1895, 
and remained one day, and then returned to his family in Toe 5 
Thereafter, and on the 26th day of December, 1895, he applied for and — 


obtained a one year’s leave. of absence, his family (wife and tour chil- - - 


dren) still continuing in Kansas... . 
. . May 25, 1897, Oscar Kort, appellant herein, brought contest against 7 
his entry, alleging that | | 


the said entrym an removed his family tou said tract of land in Magen: 1998, aie 
a” has never established or maintained a residence on said tract of Jand from that time 
to. the present, and that the said entryman has failed to establish or maintain a resi- 
‘dence on the said-tr acy of Jand since mee said entry, and: that said default still 


3 continues. 
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| : Wipe a héaring duly had the local officers sustained the contest, and 


_- on appeal, by your office decision of J uly 2,1898, the action of the reg- 


ister and receiver was disapproved ae the contest of Kort was: 
dismissed. - 
' The appeal of the contestant eiinie the ‘record here for fur ther 
consideration. 7 
The question presented by t the record is one of law, thers: being prac- 
. tically no dispute as to the facts, which are substantially Eee) in yous 
office decision. a 
. It will be noted that this contest was brought ices chai six montis 
(about four months) after the entryman’s leave of absence had expired. 
It is contended by counsel for the defendant that the contest, having 
been brought within six months after the expiration of the entry ans 
leave of absence, cannot be sustained, unless it is shown that the leave 
was frandulently obtained, and that the facts show that it was not SO 
obtained. _ 
_- Counsel. for contestant siete that, notwithstanding the Paine to 
show that the leave of absence was obtained by fraud on the part of 
_ the defendant, the fact that the defendant was absent from the claim - 
for nine monthé before he obtained his leave, as shown at the hearing, 
_ is sufficient to sustain the contest, and that a contest alleging a default 
that happened before the leave. of absence was granted may be br pugnt 
and prosecuted during the time covered by the leave. | 
In support of this contention, he cites the case of Yarneau v. Graians: a 
16 L. D., 348, which clearly holds that contest may be brought during — 
the aa cmdaties of a leave of apecuce were default prior to the mae 
is charged. | 
This leaves for consideration only, Does the second show that. ems = 


~ was such a default on the part of the entryman prior to the granting of 7 
his leave of absence as would sustain the contest of the plaintiff? The 


defendant established residence on the tract in controversy shortly 


after the opening of the land to settlement in 1893; he continued to — 
reside, with his family,-on his entry, until March 7, 1895; during this - 
time he cultivated from eighty.to a hundred aeres of the land, and. © 


faithfully performed all the requirements of law as to settlement and 


= improvements. During all this time the tract was embraced in the ~ 


homestead entry of Stewart M. Decker, which was being contested, ou _ 
the ground of prior settlement, by the defendant herein. That contro 


 -versy was finally determined in favor of Williams, who made ee : 7 - 


August 27, 1895, tour months prior to the date of his leave of absence. 
Until be made his: entr y his right to the land was not contestable by 
‘a stran ger other than. a settler. Until the cancellation of Decker’s 


entry, he (Decker) was entitled to the land as against all the world, _ | 


except Williams, who was contesting it. The right to contest Wil- 
liams’ entry, certainly, could not accrue until his entry was made, and 


conceding that he had not been residing upon the land between that 


date and December 26, 1895, when he obtained his leave of absence, _ 
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Sich: aeons: did Hot constitute ach 4. default as. Beould: sastain aie : 


7 ~ contestof Kort. The latter cannot take advanta, ge of Williams’ absene Bi! . 
| during the contest against Decker’s entry, for, as before said, the Jand . _ 


— during such time was ‘segregated by the entry of Decker, ana: until — 
that was removed, and the jand again entered by Williams, the latter 
had no rights that could be contested by Kort, who was a str anger to 
the original contest. — Conceding , then, as elaimed by counsel for con- 
_testant, that Williams was not. residing on the land at the date of his 
entry, six months thereafter had not expired prior to his leave of 
absence, and during the continuance of such leave and for six months 
thereafter he was protected from contest for abandonment. The ques- 
tion of the establishment of residence is not here, for that question was 
decided in the case of Williams v. Decker, and the question: here is, 
‘Had his residence been discontinued since his anes to uhe extent ot 
justifying the contest of Kort? = ; | 

_ It appears from the evidence that the defendant was. on fie land for | 
about.a month in July, 1896, again in Nov ember and December of. the 
same year; in April, 1897, for about two weeks, and was returning to 
the land when served With notice of contest. ‘The absence of his wife . 


and family is sufficiently explained. 


‘The decision of your office is affirmed. 


~~ 


RAILROAD GRAN TI OINT RESOLUTION OF MAY S1, 4 87 r 0-SET PLEMENT. ; 


Wasa v. N ORTHERN PACIFIC R. R, Co. 7 


(On Review), 


The joint resolution of May 31, 1870, did Abt faaké: a new grant for the Cascade br satel | 


dine of the Northern Pacific, and as to lands within the place limits along said — 


line their status under the grant of July 2, 1864, must determine the right. of 

| the company thereto. ? | 3 

| The possession and occupancy of land, ‘based on a a purchase from. ‘the company of a 

| portion thereof, does not constitute a claim that will except the land t from. the 
operation of the grant on definite location. — | 

The act of July 1, 1898, providing for thé adjustment of conflicting as ainis aie the 
limits of the Northern Pacitie grant, is not ees as ‘to lands | patented prior 
to the passage of said act. 

The departmental. decision herein. of Govamier 2, 1896, 23 iL, D. 5 eclled and 
vacated. 7 | : | 


Actin g. Secretar y Ry yan to the Gominastonen of the General Land Office, a 
(PLO) 0 October 12, B99: a. ane * (F.W.C,) 


The Department nae eondiieted the ate filed o on i Gonale of Was: 
wund, for review of its decision of November 12, 1896 (23 L. D., 445), . 
in the matter of the case of Carl Wasmund 2. ‘Northern Pacific Rail- - 
| road Company, involving the Hi. 4-of the SE. 4 | and the SW. 4 of the 
SE. tof Sec.1, T.19 N., B. 4 E., Olympia land district, Washington, 


~ 
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Said tract is within the primary limits of the grant for the Gaanuae! 
branch line and also within the primary limits of: the grant opposite . 
that. portion of the main line of said railroad extending northward i 
from Portland, Oregon, to Puget Sound. ba S 

‘The map showing the line of definite location of the main iii oppo- ie 
site the land in question was filed May 14, 1874, and that-showing the — 
| definite location of the Cascade br once arses this land was filed: on 


he: March 26, 1884. 


~The case under consider ation arose upon the tender of an Piste - 


by Wasmund, in August, 1885, to file preemption declaratory statement. ae a 


- for this land. In said declaratory statement settlement was alleged i In - 


7 _ 1881. The local officers rejected his application for conflict with the 
grant; from.which action he appealed. ‘Thereafter hearing wasordered 
_by your office, and upon the record made the local officers recommended SSH 


_ the allowance of. Wasmund’s application. 
During the pendency of the case arising upon Waanniias applica- | 
—- tion, to wit, on June 30, 1888, this tract. was listed by the com pay and 
a patent issued December 13, 1894. 7 


E From certified copies of ieeas filed by the company it appears that - See 
a ‘on May 30, 1878, the tract here involved was conveyed by the railroad 


company to one Tease W. Anderson, and on December 3, 1881, Ander- — 
~~ gon. conveyed a portion of the land to Wasmund. To ‘the ‘decision | 
- under review it was erroneously stated, following the recitation of your 


office decision, that Anderson conveyed all the land purchased of the See 

company to Wasmund. _ 

- In the decision under review it was held that at the date of. the pas- 
“gage of the joint resolution of May 31, 1870, the tract here involved 


= was occupied by:a qualified preemptor, and, following the decision. of : 
this Department in the case of Corlis v. Nor thern Pacific Railroad Co. 
(23 L. D., 265), wherein it was held that in determining what lands — 


| passed to the main and branch lines as provided for.in the joint reso-. 


lution of May 31, 1870, said resolution must be considered as in the — 


nature of a new prank and that only such lands as were in a condition — 
to pass under the terms of the grant to said company at the date of the ti, 
if _ passage of said resolution were intended to be granted thereby, the 
land in question was held to be ‘excepted from the company’s grant. | 


- As it appeared that Wasmund was claiming the land both under his 


— application tendered in 1885, and also by reason of the conveyance 


| from Anderson, who purchased of the railroad company, his claim was 
held to have been confirmed by the act of March 2, 1896 (29 Stat., 42), 


and directions were therefore given to demand of the company the 
price of the land as therein provided for. | 
‘Since the filing of the motion now under consideration, the decision 
‘in the ease of Corlis 7. Northern Pacific Railroad Co., supra, has been 


vacated (26 L.-D., 652), and it is now held by this Department that the | | 


Joint resolution of May 31, 1870, did not make a new eranve for the 
- 2967—VvoL, 29-15 | | | | 


See 


le 
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Cascade braneti line. - “Hence, as to the lands within. the Ae limits eae 


along said line, their. status under the grant of July 2, 1864 (13 Stat... : 


B65), must determine the right of the company ieee It therefore Ge 


‘becomes material to inquire as to the status of these lands. atthe date _ 
of the filing of the map of definite location of the branch line oppeaie, =. 


| ohare, to wit, on March 26, 1884, ; —_— 
“A before stated, the company sold all the land. hare, in auecaon to _ 


- pe in 1878, and Anderson conveyed a. portion thereof to- ‘Was- 


_S mund in. 1881. ‘Wasmund’s possession of the portion of the land pur- ce 


| | _ chased-was therefore: acquir ed. through his: purchase of Anderson, and | | 
his occupation thereof, or the remainder not covered by his purchase, 
at the date of the filing of the map of definite location of the Cascade °° ~ 


a branch line, to wit, March 26, 1884, can not be considered. such a J 


| 7 : claim or right as. would serve to except the atl from ue operation, of 
| une railroad grant. | 
The land having ese ete on. account of ie railroad: Brat 


_. prior to the passage of the act of July 1, 1898 (30 Stat., 620), providing | 


for the adjustment by the | land department of conflicting claims: to - 
lands within the limits of the een for. this fompany) said act can 
‘have no. operation. | 7 

- The previous decision of this Departisent, holding this Jand é i 
been excepted from the railroad grant, is recalled and. vacated and. the 
application by - Wa smund to" file pre- emption declaratory statement 
therefor will stand | rejected. - ae = Sis , es 


MINING CLAIM—APPLICATION FOR PATENT—REPORT OF LOCAL ¢ OFFICE. 
a a JOHN McCona@ny. | hae 


| An application for. mineral patent should not be accepted where the ground applied 
'. for is embraced in prior pending applications, 


ie Tt is not incumbent upon the General Land Office, in sone a jaineral applica- | 


| tion that has been rej jected by the local office on account of a prior conflicting 

a gions application, to call upon said office for the record in the case of such. conflicting 
ss application, where the Teport of said off ce with respect thereto i is not specifically . 

__ traversed. = -< , ) ~ “ee Sp dee, & - 


Acting Secretar, y Ryan to the Commissioner y fies Gener al bona. Office, a 


(LLG) October 12,1899. | (GL BG) 


. February 3, 1898, J ohn Me Conaghy filed i in the local office, at Pueblo, 


‘Colorado, his application for patent for. the. Snowbird lode mining - Tas 


claim, mineral survey No. 12,263, situated in the Oripple { Creek ne - 
- district, EZ] Paso county, Oslecut: | : 
This survey embraced 8.487 acres, all of which; ae, 067 of an acre, | 
_is excluded in the application for patont, a without waiver of any rights.” — 
Thearea applied for consists of five separate parcels or tracts of land, _ 


| 2 to-wit: Tract A, containing-.014 of an acre; tract B, containing .035 of | 


an acre;. tract C, containing .011 of an. acre; a tact near corner No.1 


ae oft the said Snowbird survey, containing about 007 of an acres. and a | 
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: very small fraction of an acre, not estimated by the gurveyor- general, 
near ‘the line between corners: 1 and: 2 of the said-‘Snowbird survey. 
The local officers rejected said application for patent, for the reason 


~ that all‘of the ground covered by said survey was also embraced in 


: prior applications for patent which had been received and filed. ee 
July 15, 1898, your office found that tract “A” is within the limits of - 
the June Blizzard claim, survey. No. 11564, Newmarket claim, survey 


No. 9641, and the Victor Consolidated: No. 2 claim, survey No. 8747, 


, and ehat no evidence has been submitted to show that the applications | 

- for patent for the June Blizzard and Newmarket claims: excluded said 
tract “A” or that the applicants for said claims: ever relinquished said 7 
tract, and it does not appear ‘that these applications have been ¢an--— 


i - eeled, in whole or in part; that tracts.“B” and “CO” are within the 


exterior. limits of the Bodie mining claim, s survey No. 9541, and. that. 7 
there is no evidence of record to show that the application for patent .. 


7 for said claim excludes said ‘tracts “B” and: “©” or that: the Bodie 


application - has been canceled as to said conflicts with the Snowbird. 


claim; that the said tract near corner No. ft is within the’ exterior lim: — | 


its of ae Bonanza mining claim, survey No. 8791, and that there is: no 
evidence of record that the owners of the said Bona claim have ever 
relinquished any portion of their claim or that their application has been | 
- canceled as to the ground in conflict with the Snowbird claim, and no 
~ evidence that the ground in conflict was excluded from the Bonanza 
application. 
Your office thereupon rejected MoConaginy’s application, and he has 
appealed to the department. i 7 
With the appeal is filed a certified copy of a relinquishment t to the 
| United’ States, of date November 18, 1897, of all that portion of the 
‘Bonanza claim in conflict with the Snowbird claim, and it is stated, in — 
_a@ brief filed in support of the appeal, that if your office had called on 
the local officers, as is alleged to be. customary in such cases, for the — 


- papers in the Bonanza application, said relinquishment would have oe 


~ been found therein, and it is argued, “if this is so in the poe 


- claim, why should it not be so in the other cases.” | 
This is queer reasoning. The fact that the Bonanza etnies have a 


relinquished their claim to the ground. in conflict with the Snowbird 


claim furnishes no argument whatever that other conflicts have been 
either relinquished or excluded. Moreover, it is altogetber probable a 


- that inasmuch. as search was made in the record of the Bonanza appli- | 
cation, search was also made in the record of other conflicting applica- - 
tions for patent, and it not now being affirmatively asserted that these _ 


_ other conflicts have been excluded or relinquished, the presumption is as 


that no such other relinquishments or exclusions have been made. 
There would not seem to be any sufficient reason why your office 
should, in considering an application for patent for a, mining claim, call 
_ upon the local officers for the records of conflictin g applications, where, | 
as in this case, these officers have reported to your otfice that the ground 
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es applied feet is covered. by other and. prior ‘applications. for: patentee. Ean. 
the correctness of such report is not specifically | denied by. the party. 
‘whose interests are adver sely affected morebys: i 

“The decision appealed from is affirmed. 


RAILROAD GRANT—LANDS EXCEPTED—HOMESTEAD ENTRY. 


CHICAGO, Rook IsLaND AND PACIPIO Ry. Co. w,- BErrs. 


Land embraced within a homestead entry at the passage of the act of. June 2, 1864, 
13 Stat., 95, is not of the character authorized to be certified under said act on. 
account of the modified line. pr ovided for therein. 


. Acting Secretary y ee to. the Commissioner es the General Land Office, a 
oe LC.) - so — October 13, 1899. se, *, ab Be W. C.) ; 


An ‘soa as. been filed on behalf of the Ghicags, Rock Island and -. 


| ‘Pacific Railway Company from your office decision of. December 20, 
1897, holding for cancellation its. selection. made under the act of. J une : 


2 1864 (13 Stat., 95), covering the SW. 4 of the SW. 4 of Sec. 18, 7.80 | 


7 N,, R. 32 W., ioe Moines land district, towa, i 
. By the act. of May 15, 1856 naka Stat. 9), a grant was: ene to: the 


+ State of Iowa to aid in the construction of a railroad from Davenport 


| ~ to. Council Bluffs, in said. State, which. grant was conferred upon the 
| Mississippi and Missouri Railroad Company. = Sa : 
- By the act of June 2, 1864, supra, the Mississippi and Missouri Rail- , 


3 - road Company was. aathorized to modify or change the location of the | 


a uncompleted: portion. of its. line, so.as to secure a better and more expe-— : 
. ditious line for connection with the Iowa branch of the Union’ ‘Pacific | 
railway, and by the. second section of. said act it was provided: | 


That whenever such. new. location: shall. have been established, the said Gaitrond < 


a company shall tile in the general land-office at, Washington & map, definitely show- 
ing such new location; and the Secretary of the Interior.shall cause to be certified — 
. and conveyed to said company from time to time, as the road progresses, out of any 


public lands now helonging to the United States not sold, reserved, or otherwise 
disposed of, or to which a-pre-emption claim or right of homestead settlement has: 
not attached, and on which a bona fide settlement. and: improvement has not. been” 
made under color of title derived from the United States or from the State of Iowa,- 
within six miles of such newly located line, an amouut of land per mile equal to 
that originally authorized to be granted to aid in-the construction of said road by . 
the act to which this is an amendment; and if the amount of land granted by the 

origina] act to aid in the construetion of said railroad shall not be found within the 
limit of six miles from such line, then such selections maybe made along such line 
within twenty miles thereof: Provided, That the said company shall not be entitled 
to, and shall not receive, any land under this grant which is situate within fifteen 
miles ‘of the line of. the Burlington and Missouri River Railroad, as indicated by the | 
map of said road, now ou file i in the general land office. | | a 


~The Chicago, ‘Bock Island and ‘Pacific Railway ree is ‘the suc- . | 


oo | cessor of the Mississippi and. Missouri Railroad Company, and on May 4 
29, 1884, it filed in the local. office at Des Moines. a list, of aa 


| “embracing the tract here i in k anestions: . 


“DECISIONS: RELATING TO THE PUBLIC LANDS. _ 229 a 


Jee the records of your -otfice it appears that this tract j in: ‘contro- | 


oe versy was included in the homestead entry of Theodore Rogenstroth, 


| made April 20, 1863, which entry remained o record until canceled an te 


a April 29, 1872, 


June 9, 1881, one L. H. Teeters made timber- culture entry including a 
eal tr oe duhich entry was canceled February 12, 18990, | 7 
On February 28, 1890, Allen Betts filed pre-emption declaratory state- 
oe ment. upon. said lend: alleging settlement thereon April 1, 1889, and on 
| Ovtober 27, 1891, he nade. homestead entry for said land, under which 


Oe. final proof was offered, and final certificate has issued to fee for the land. | 
Your office decision finds that at the date of the withdraw almadeon —- 


account of this grant the tract.in question was included in an entry of. 
-. record and was -therefore excepted from the operation. of said with- — 
drawal; further, that at the date of the. filing of the company’s selec- 
tion list, to-wit, on May 29, 1884, it was also. embraced in an entry of . 
record, and was therefore nt subject to such selection.. 3 ‘i 
Your office decision further finds that the company failed. to. ay 
- with the requir ements made under departmental decision in the case of 
‘LaBar v. Northern Pacific R. R. Co. (17 L. D., 406), by designating a basis 
for the selection in question, although notified of such requirement 
through Mr. Philetus EK. Hall, President of the Towa Railroad ‘Land ; 
Company, its successor in in terest. , | 
In its appeal the Chicago, Rock Island and Pacific aailway Goikpady bee 


a asserts that neither Mr, Philetus E. Hall nor the Iowa Railroad Land © es 


Company have any interest in the lands on account of the grant above . 


a described; further, that it has already been determined and recognized 
by the Department tbat its grant. is largely deficient and that the | 


requirement of a specification of losses as bases for selections under | 


| - said grant should not be exacted, referring to the decision of this 


; Department i in the case of. Chicago, Rock Islaud and Pacific Ry. Go.» 
- Wagner, 25 L. D., 458. AS viewed by this a ae however, these 
questions are sammatenal: 

- The land in question being part of an even- nied Bele was 

not affected by the act of May 15, 1856, the grant. made by. said ate 2 
being limited to the odd-numbered section ee ek 

Under the modified location provided for in the act of J une 2, », 1864, : 
the Secretary of the Interior is only. authorized to certify and. couvey, 
on account of the grant, “ public lands ‘now belonging to the United — 


States not sold, reserved, or otherwise disposed of, or to which a pre- : 
~~ emption claim or right, of homestead settlement has not attached, “3 ete. a 
~ At the time of the passage of said act, as will be seen, ‘the tract in 


question was embraced in the homeatend entry of ‘Theodore Rogen- : 


‘stroth. It was therefore not of the character authorized to be certified 7 
on account of the modified line. The fact that Rogenstroth’s entry was - 


ther eafter canceled did not bring it within the class of lands authorized 
to be certified, and for this reason. the decision of your office | is affirmed, 
and the selection by the company: is or eered canceled. 





“E980. "DECISIONS: RELATING. ‘TO ‘THE: PUBLIC ‘LANDS. 
“HaNsING %: ; Royston. eg 


| "Motion ae review of departmental decision of J aly 10, i899, 29 . Dy on 
| 16; ‘denied aby, penne nn Ryan, October 14, 1899, _ 


kee _ MINING CLAIM—PROTEST--ADVERSE OWNERSHIP—NOTICE. 
/—OPIE ur AL. v. AUBURN. GOLD. MINING AND: Maitaine Co. as 


A retest aoinat a “minerals application: alleging adverse. ownership, filed by one 
_. who asserts no adverse claim in the manner provided by section 2326 R. S., 

, ean no’ ‘questidn. for ‘the consideration of the. Department, except in so far 
-as the ‘claim of ownership may operate as an indneément to accord the penient 
the: tight to be heard on appeal under the rnles of practice. -.: adit 

An allegation. of failure to.perform the annual assessment. work will not be consid, i | 

ered on the protest of one who Has 0 no. standing aS. an ad verse ® claimant) under the Bie gh Sorte 

statute... : 7 nae pa 

7 ‘Clerical exTors: in posted and iyapilenea’ melas of application £ fot mineral patent will oe 

a not-be regarded: 2s materially affecting’ the validity of the notice, where said. : 
-OLTOTS: are not calculated. to mislead: or deceive , and: no. prejudice thereby - is Pe : 
~shown-or, alleged, and it appears that. such mittee, taken as a whole, meets were we. 

ie reqirement. of the law. 

| The case nae Davidson v. Eliza Gold Mining Co., 28 L. Dis 224, ‘cited and followed. 


eo Acting g Seer etar y Ryan to ine Comimianone. of t the Gonerat Land. Ose; | 


og (F. L. CG.) a October 14, 1899. ees (G, B. @) 


_ “The ep ollcation: of The ‘Auburn Gold Mining ad Miling Company pack on 
ipo patent. for the Marburg Lode mining claim, situated in the Cr ipple a 


. Oreek mining district, ‘Fremont county, Colorado, was. filed in the — . 
~ Pueblo, Colorado, land. office, April: 4, 1896,. and notice of said applica-- 


_ tion was published in the. Cripple: Cree. Mail, -a weekly newspaper 


: ‘published at Cripple Creek, in El: Paso. ‘county; Colorado, the. notice ~ 


. appearing in the issue ‘duted: April 18,.1898,. and. in each. of the. nine as 
e succeeding weekly i issues, the last of which was on J une 20, 1896 5.04 
-. On-that day, June. 20, 1896, John Opie and. John. Richsrdson}.’ for 
themsélves: and their-co-owner, John J. Brandt, filed in the loéal office 
| dan. ad verse claim, alleging cri of the Puzzler lode claim, in con=- 
flict with the Marburg, which adverse claim,was: rejected by the local 
officers, because not fied: ‘within the sixty days’ period of publication, | 
and no appeal-was taken from that action.. July 20, 1896, the. same - 
parties filed.a protest-against the allowance of entry on. the said Mar- 
burg lode, alleging, in substance, (1) adverse ownership of a portion of 
_ the ground: covered: by the Marburg: application, by virtue of the dis- 
~ eovery, location, and record of the Puzzler lode; (2) that no. valid 
discovery, location, and. record. of the Marburg lode.has ever-beenmade = 
by the said Auburn Gold. Mining and Milling Company, or its. grantors; ae 
(8) that the annual labor has not been done upon the Marburg lodeby 
ve Soid Leompany, us its Brantots;. and. G st that the doen of een Bs fe iia 


ee 
~ ' & 
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9395 of. the Revised Statutes have not been complied with, in the mat. 7 | 


. ter of publication and posting of notice of the application for patent. _ 
» October 22,1898, your office dismissed the peoree aud protestants a 


% nate appealed to file departinent. . - eat ae eee 
The statutory period of publication. of notice of. the apolie ation for De 


: patent for the. Marburg claim expired June 17, 1896,. The tenth | 


~. insertion of the notice in said newspaper was unnecessary, and. the | 
adverse claim of these, protestants, filed June 20, 1896, and after the. 


* oa. statutory period had elapsed, was out of time. “Davidson 0: cae : 
= liza Gold Mining Company (28 L. D., ODA te. nae ee ar eee 


‘Neither the allegation. of adverse ownership. nor ‘fie. allegation. of ‘s | 


‘failure to perform the. anuual assessment work presets any. question 
for the consideration of the department. Section 2326. of the Revised. 


: Statutes clearly points out-the way in which an. adverse claim may'be 
- asserted and these protestants having failed to proceed as directed, by; ~ 
that section, the allegation of adverse ownership as NOW made has: na. 
effect. other than to give the protestants a status under the rules‘of: ; 


-. practice. somewhat different from that of a protestant: who. alleges no 


— interest, in. that they are accorded appeal as a matter of right, and 
- such een will only-be cousidered by the department as an induces 
ent to accord them such status. -The allegation of failure to perform — 


- annual assessment work will not be considered, because “the doing of . 


-- annual assessment work is nota condition to- obtaining patent, but 


only a condition to the. continued right of possession of an unpatented, am * 
iz claim as against other and adverse claimants.” uate et Ak V. . 


- Ochsner et al., 27 L. D., 396, 398.) « | . 
. The record shows that the Marburg claim was s located by the remote 


Ay ecnions of the present claimants, J anwary |. iA, 1892 , and that the cer, a 
' tificate of. location was duly recorded, that a H anended location of. the 


. claim was made by the applicant for patent, the Auburn Gold Mining a 
and Milling Company, January. 17, 1896, and. that, the certificate of 
amended location was duly : aT The certificate of amended loca: 


tion. based on the field notes of survey describes the claim as 281. 49 . 


. feet i in width. . This last fact will have its proper consideration further 


on. Itis enough here to say that it is not specifically alleged in the 


protest wherein the location and record of the Marburg claim were: or 
or are invalid, and no invalidity has been found, and it affirmatively. 


appears that a discovery. sufficient : to support a location and a. patent ta 


was made. | 
In the matter of the alleged non- comune with the. provisions of Ps 


section 2325 of the Revised. Statutes, the record shows that the appli. : 


cation for patent was sworn to April 3, 1896, describes the claim. ‘aS 


. 281, AG teet in width, was fiied in the land office of the district wherein di, | 
_ the claim is. Bitnated: April 4, 1896, and with it a-plat and. field. notes 


of the claim made er the direction of the surveyor- -general of the. 
State of Colorado, showing accurately. the boundaries: of the claim; 
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. which were distinetly marked by cen upon the: ee that ¢ ie 
copy of the plat, together with a notice that application had been made 
~ _ by the “Marburg” Gold Mining and Milling Company, for the Marburg. 
claim, described as 281.49 feet in width, was posted in a conspicuous 


~ plave on the land embraced in. such plat’ previous to the filing of the ~ 
application. for patent and on April 2, 1896, and that an affidavit of two 


persons was filed that such notice lind: Been duly posted; that a copy 


- of the notice was filed in said land office; that the register of said office 


published a notice that such application had been made for the period 
of sixty days, as hereinbetore stated, and also posted such notice i his 
office for the same period. The notice so published by the register and 
the notice so posted in his office described the claim as three hundred 
feet in width, but, further on, refer to the. field notes of survey, and 


quote therefrom at sufficient. length. to show that. the area applied for. 
is 281.49 feet in width, and not three hundred feet in width as therein- | 
| before stated. Oe: | ee ees a 


The principal contention of: the uppellints is that. the error in: ee : 
notice posted upon the land describin g the applicant. for patent as the 


- “Marburg” Gold Mining and Milling Company, instead of the “Auburn” 
Gold Mining and Milling Company, and the error in the published an 
notice and the notice posted i in thé local office that the claim was three 

hundred feet in width, instead of 281.49 feet in width, are of such — 

Se _importanee | that republication: of notice of the oa for patent oe. 
_ Should be ordered. ferns 
- This contention will st be admitted:: “These errors were aletical: ana —_ 
. not: calculated to mislead. or deceive any one, and it is not shown or 
a alleged. that any one was misled or deceived thereby to. his injury or at es 
all. The posted and published notices of the application for. patent 
herein contained such matter. as was sufficient to inform a person of oe 
7 ordinary intelligence and prudence, having an interest. in a mining a 


location ¢ ‘onflicting with the Marburg claim, that application. for patent 


for said claim had been. made, Taken as a whole, they point out the > a 


ground. applied for and meet the requirements of the law as to notice: 
Hallett and Hamburg Lodes (27 I. D., 104). ~ 

- Nothing is offered in support of the allegation in the niee that the 
notice of the application for patent for the Marburg claim was not pub: 


lished i in a newspaper published néarest the claim, It was published 


in a newspaper by the register “designated as published nearest to 
such claim,” and it does not appear that that officer abused his discre- 
tion i in making such designation. See Instructions of Secretary pase 
to your office, February 3, 1898 (26 L. D.,; ; 145). hibg 
' The decision appealed fy om is affirmed. | 7 

’ Since the appeal herein, and on June oT. 1899, your office forwarded | 


: £0 the department a protest against the entry and. patenting of the Mar- ae | 


burg claim, filed i in the local office J une 4, 1899 , by: one J oseph Crumby, Z 


Said protest is’ herewith returned, with the a for appropriate — gs 
action. | , ei | = Sash aoe 
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‘HOMESTEAD ENTRY—REINSTATEMENT—ADVERSE RIGHT. 
. OLSON 2. OLson, 


2 The eiastabentent of an entry, that has been canceled waniout due notice, is oe : 


defeated by an intervening adverse claim. 


ay Secretary Ryan to the Commissioner of the General Land Office, 


RDG) October 14, 1899. ee IG Moos 
- Lars Olson appeals from the decision of your office of. Marecb 20, 1899, 


“ holding for: cancellation bis homestead entry, made November 25, 1895, -_ 
for the W. 4 of the NW. 4 and the W. 4 of the SW. 4 of See. 12 . 146 * 


: NR. 58 W., in the I argo, Dakota (now North Dakota), land district, 


aa directing, should the decision of your office become final, the rein-. _ 


7 statement of the homestead entry of Gustav.Olson for the said tract,. | 
made June 15, 1882, and permitting Iver I. Seim, the guardian of Mar- eT 


~ tha M. Olson, an adjudged insane person, to submit. final proof. a 
~The record facts in the case were set out in the departuiental duction 2 


<o* of November 23, 1897 (Martha M. Olson, 25 L. -D., 402), wherein the. 


petition of said Iver I. Seim, as guardian of Martha M. Olson, an. | 


insane person, was considered. A hearing was thereby ordered by this | 


| Department before the local office to determine the truth of the allega- — 
tions of said petition. Such hearing was had, at which the present, . 
| entryinan and the said guardian were present. This hearing resulted: : 


~ in the finding of the local officers, and of your office upon. appeal, in 7 


favor of the cancellation of the entry of Lars Olson, the entryman and 
appellant: here, and the reinstatement of thie Bitty of Gustav. Olson, 


permitting the guardian of Martha M. Olson, an adjudged insane per- __ 
son, to submit final proof for her, as the deserted wife of Gustav Olson, on 


7 the original entrymau. : Se 
- From the testiinony taken at the Neb g and éhe Scie: seisaient 


of facts filed by stipulation of the parties, it appears tae the. allega: as | 


i. tions of the petition of the guardian have eel sustained. | / 
~ October 23, 1885, Martha M. Olson, as agent for Gustav Olson ‘and 


ag his deserted wife, gave notice by onblication of her intention to make J | 


final proof. ‘This proof was not made at the time mentioned in the — 


notice, but was made eight-days later. The cause of the delay was that = 
Mrs. Olson was not aware of the date set for taking testimony.upon her. 
‘final proof until after the time had. elapsed, and that she wasin poor 
- health-and unable to travel.in cold. weather. This Department on. 
November 9, 1887, modified the decision of your office, and held that. 


_. the absence of Mrs. Olson-from the land caused by her sickness and — 
poverty and during her confinement in an asylum for the insane, was: 


excusable, and that such periods should be cousidered as part of the — 
| required residence of five years upon the tract, but.also holding that — 


the excuse’ for failure to make -proof at the time advertised was not oe 
sufficient, and ordering that new proof should be made. Sa 


_ It was suggested:in the departmental ‘decision that the character ~‘. 


and extent oF the cultivation and use of the land during: Mrs. Olson’s : | 
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absence be fully shown i in the new: proof, and when the final pr oot should : - : - 
- thus be made the entry should -be referred to the board of equitable 7s 


anu ouey for confirmation. "(Martha M. Olson, 6L.D.,311.) 
> No record appears of the service. upon. Mrs. ‘Olkon of the: said depart: 


“mental decision. Shortly after making her final proof she returned to. 


‘the insane asyluin, from which she had been released on. parole during © 
a lucid intery al, and has ever since been. confined there. No. report 
was ever made of the service of such notice upon ber, or her attorneys, 

to your ‘office, and it is impossible to ascertain any facts from the local 
office, as. the records of the local office were destroyed by fire before 
inquiry was directed to the matter. On March 21, 1894, notice issued 
from:the local office to.Gustav Olson, the husband, to show. cause why 
his entry should ‘not be canceled for failure t6 make proof within the 
statutory: period, nearly twelve years having then .elapsed since: the 


~ date of his entry. . This notice was sent. by letter to. the wrong post 
office, and not to the one where Gustav Olson and his wife, had. received 


: tes their mail for many years, and was. returned. unclaimed. ‘No. notice ae 
- whatever was ever sent to Mrs. Olson, who appears to have been the 


+ proper person to. notify.of the: cancellation of the entry, as she made he 
- final proof, which was. rejected, the status of the case having been. pres i 


: hhc by. the published. departmental. decision of November 9,1887... 
Owing to this state. of-the record, fully. detailed i in the dormer depart: = 


. ee as -men tal decision (Mar tha Olson, supra), and the additional facts devel-.— ae 
oped at the hearing, it is clear that the entry of Lars Olson should be. 
—. eaneeled and that of Gustav Olson. reinstated, and that the guardian cae 


of Martha M. Olson, an insane person, should be permitted to make : : 
: new ‘final proof after legal notice. The matter of the sufficiency ofthe => 


| - . 7 residence of Mrs. Olson has already been passed upon and the failure to : : a 
_.. give notice of the departmental decision requiring new proof is estab- 
lished. by the record, as is also the fact that neither Mrs. Olson nor her ee 


ay = representative, agent or attorney has. been notified. of. the rule to show: 


ee cause why the original entry should not be canceled, and | nO. roe to of sate 


the contrary was adduced at the hearing, : 3 > 
i . Although the present. entryman, Lars Glson, has made iniprovemnts. ; 
upon the tract to the extent of one hundred dollat s, and may have had 
no knowledge or notice of the state-of the record, the fact that he was 
misled in making his entry, and acted in good faith, is no reason why | 
the deserted and.insane wife of the former entryman should not ve tO: 
tected in her antecedent rights. | | 
. The decision of your office is affirmed, and the saantien will. be per- 
Initted to make new proof on behalt of his ward, upon due advertisement, 


- when the case will be referred to the board of équitable adjucication for 


confirmation in accordance with the first Gepartmenty decision in uae - 
case,. ee. D, 7 SL) | | } 


———as eee 


Brome % “WIntiELp. : ae = oa 


Cet “Motion for review rot departmental decision of Ju une 23, 1899, 28 th D., Dy ee 
cae 530, denied aes Acting Recker aty, Ryan) < October 14, 1899, oe 


eo 
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|" MINING CLAIM—TUNNEI. LOCATION-ADVERSE CLAIM, 


‘Byron B, Burton. 


: ‘The endeney of ieee proceedings, based on a fuuniel: iesatien, apepates as a, stay 


-: of all action under an application for mineral patent: that embraces ground 
included 1 in. said atwelse elatmn, 


Agha eee ay Ri yan to the Heder Weivae of the Gener al Land Office a 
| Oe VeD.) October 18, 1899.0 (QB. @) 


“December.7, 1801, and March 24; 1892, Albert Worden'and B. B. Bur: 


ton located the Blla W.and Mary A, lode mining claims’ respectively, 


‘situ ated in.the Cripple Creek mining district, El Paso county; Colorado... 


. The: ‘title acquired by. these ‘locations. having, by: virtwe of sundry 


— mesne convey: wGes,-passed to and vested in’ Byron, B: Burton, ‘the said ae 
‘Burton, on February 7, 1894, applied for a patent. for said. lode ‘claims. “8 a 
| and the surface pround as officially surveyed and platted. . Aree | 


“May 22, 1894, and within the sixty days’ period of publication of the = 
notice of said application for patent, E..M. De La Vergne, as-director | 


oe and manager for The EI Dorado J Mining and Milling Company, filled — 
in the local office at. Pueblo, Colorado, an adverse claim against the 
application. for patent, alleging that certain portions of the. premises — 


described in the plat, field notes of survey and application, are claimed 
adversely and owned by The El Dorado Mining. and ewe Company, | 


-as thé Sangre de Christo Tunnel site. _ - 
June 20, 1894, and within the time provided ie section. 9326 of the is bey 
8h Revised Statutes, the. said The BL Dorado Mining and Milling Company “ 
commenced proceedings: in the district. court. of the fourth judicial fo wie 
district of Colorado, within and for. E] Paso county, against. the said 
_ Byron: B. Burton, to. sustain its adverse claim, and “to recover posses- 
». Slon-of-all that. parcel of the Sangre de Christo Tunnel ‘and Tunnel | 


site:embraced ‘within the lines. of the. survey .of the. Ella W. and A 


“¢ Mary A. claims.” .. So far as: the, record shows, this adverse suit has — 


not been settled or derided by. said. court, nor has the BON EISE: claim 


been. waived, 


' January 19, 1898, the said nee B. Barton filed 3 in the local office iis 
wpplication to purchase “that mining claim known as the Ella W..-and . 


“Mary A. lodes,” but the appucatlon expressly excepted and excluded : 


ther efrom 


those portions of the Sangre de Christo Tunnel Site Acerhad: in the avonss plat 
thereof by metes and bounds as follows, to wit; Begi inning at the S. W. Cor. of Tun- 


nel Site, point A.; thence N. 70° 30’ BR, 374. : ft.; thence §. 82° 12’ W. 49.3 ft; ; thence 


8. 70° 30/ W. 326.1 ft.; thence S. 19° 30’.E. 10 ft. to beginning; also beginning at 


point E.; thence N. 70° 30’ E. 106: ft. ; thangs’ N. 33° 51! W. 10.32 ft. ; REEDS, ue 70° 
380" W. 63.2 2 fh ; thence 8. 36° Bd! WwW. uu, 53 ft., to beginning. . e 


On the same day mineral entry No, 1603. was ailewed on said. eppik = 


: cation, the receiver’s receipt and registers final certificate of entry | both . 


noting on exclusions named in. the i ooeeouon to purchase, 
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iy od “ly 2, 1898, your office” ‘suspended aaid gatey until such Sane as evi- rie : . | 
dence of the final disposition of the adverse suit is. furnished, |, besanse, —— 


as stated in your office decision of that. date: 


er It appears that. the exclusion consists of strips of land ten feet wide jee the Tine | 
of the tunnel, but Iam unable to tell from the papers on file whether the adverse ~ 
claimant. claimed simply. these tracts, or whether its elaim is.of wider scope, inclnd- . 


= _ ing the “dumping ground” shown on. see and poets the oe contained I in the a 
_, Ea W, and Mary A. claims. a 7 a 


A tunnel location. wider the mining lave of the United States i is a “a 
mining claim, and may be made the basis of an adverse claim. Bodie | 


~ Tunnel. and Minthe: Co. v. Bechtel . Consolidated Mining Co. e¢ al. 


(1 L.D., 584.) This being so, the filing of the adverse claim in the — a 


local office and the commencement of suit thereon in the district court — ae 


will operate as- a stay of all proceedings upon. Burton’ s. application 


for patent until the controversy | shall. have. been settled by a court 
of competent jurisdiction or the adverse claim waived, unless ‘the oe 


applicant for patent has excluded from his application the ana: covered | 


by the adverse claim, in which event he nay, ae a patent for the . 
remainder. Branagan et al. v. Dulaney (2. LL. D.,7 44); aveck Aen a0 


; Lode v. Excelsior No.1. Lode (2 21. D., 343). | : 
The location certificate of the. Sangre de Christo Tunnel Site covers 
the ground hereinbefor e described by courses and distances which was - 


_ excluded: from. mineral entry No. 1603, and. in addition thereto said 7 


+ certificate calls for a. ‘Square tract of land two hundred. and. fifty. feet 


on each side of and below the mouth. of. said tunnel “for dumping pur. 
poses ;” and. the greater portion of this tract. forms also a part. of the | 


surface ground within the exterior lines of said mining claim as ~ 
centered, and was not: excluded from said entry. ~The adverse claim 


: | : filed in the locul office and the adverse. plat filed. therewith show that — - 
the adverse claimants claim this. piece” of ground, No copy of the 


—_ -coniplaint filed in the district. court is found in the record in this case, 
‘but it- will be assumed that the complaint follows the adverse claim. 

and plat thereof filed in the local office, and that it alleg ges ownership ee 
of and the right of possession to this piece cof ground. - 


It is objected that section 2323 of the Revised Statutes, which 


~ recognizes the right. to locate tunnel. sites upon the public mineral: 


domain of the United States, does not: authorize the location of ground | 


| for dumping purposes. This presents a question which the Depar tment | 
“will not undertake to decide i in this case. It is one which of necessity 


- arises i In, the adverse suit and of which the court wherein that suit - 
7 pending has jurisdiction. bee ant 
~The action of your office. in suspending said enty is approved and oe 


a the « decision appealed from is atlirmed. 


RAILROAD GRAN T-DEFINITE LOCATION-PRELIMINARY. ROUTE. 
SOUTHERN: Paciric R. ‘R. Co, | 


ae The grant of J aig 25, 1866, does not. in ‘express words, provide for the a“ (Abhaite Joéa-. | 


tion” of the road; put contemplates: that the ie map of the survey of. said rail- 
Toad, 2 for which proven, is. made, shall | perform et service. BR ge 


a a 
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Ai 


_ _ The map Sof Sepiention 13, 1867, filed under said grant, was: for fie purpose. of Nee : 
a ing a trial or preliminary line, upon which an anticipatory executive. withdrawal ~ 


~~ could be made,so as to hold the lands in reservation until atter survey and final 
location of the: road ; and the order of withdrawal based on such map of pre- | 
liminary route was executive in character, not taking effect, pias to its. 
terms, until received at the local office. | . 

In case of a demand upon a railroad company for the value of lands, tire title t6 
which is confirmed for the benefit of a bona fide purchaser by the act of March — 
2, 1896, the minimem. government price thereof is to be taken. as the value of 
said lands. | 


Acting Seoretary y ‘Ryan to the See ee of the Goneval Land Office, 
: (W. ¥.D.). me October 18, 1899. ca a (BW. O.) 


In your. office. letter of December 11, 1897, capone was made of 
demand upon the Southern Pacific Railroad Gonpaay, as successor to — 
the Central Pacific Railroad Company, for the payment to the United _ 
~ States of. $14,652.40, on account of the confirmation of title in the pur- 


chasers from the railroad of 5, 860.96 acres erroneously patented under — ; 


the grant made by the act of July 25, 1866 (14 Stat., 239); to which . 
demand you reported that the company had failed to respond. cS 
From the papers transmitted with your office letter of April 30, _ 
1898, it appears that on December 16, 1897, resident counsel for the = 
‘sboripabiy: questioned the correctness: of the action of your office in 
including in the list accompanying. said demand the HE. 3 of the NW. 4 
and the NW. 4 of the NW. 4 of Sec. 17, T. 31 N., R. 3 W., M.D. M., | 


= California, which was held 7 have been excepted from the railroad: é _ 


grant. because of the homestead entry made— October 30, 1867, by 


| Samuel. Wayman, which entry remained of. record. until canceled. - ters 

- August 7, 1873. January 5, 1898," -your office refused. to strike said- 
tracts from the list, and the company appealed, urging that said entry 
was. improperly allowed after the filing of the map of preliminary 


route, September 13, 1867, on. ‘account of which. it is: claimed. the act —- 
making the grant provided: for. a statutory withdrawal. | : 
_ The grant made by the act of July 25, 1866 (supra ), is: 7 | 

“every alternate section of public land, not mineral, designated by odd-numbers, to 


the amount of twenty alternate sections per mile (ten on each side) of said railroad _ 
line; and when any of said alternate sections or parts of sections shall be found to 


have been granted, sold, reserved, occupied by homestead settlers, pre-empted, or 


otherwise disposed of, other lan:ls, designated as aforesaid, shall be selected by said 
companies in lieu thereof, under the direction of. the Secretary of the’ Interior, in 
alternate sections designated by odd numbers as aforesaid, nearest to and not more 
than ten miles beyond the limits of said first-named alternate sections; and as.soon 
as the said companies, or either of them, shall file in the office of the Secretary of 
the Interior a map of the survey of said railroad, or any portion thereof, not less than 
sixty continuous miles from either terminus, the Secretary of the Interior shall 
withdraw from sale public lands herein granted on each side of said railroad, 80 ) far ai 
as located and within the limits before specified, : | 


This act does not provide i in words for the “definite isdston? ” of the 


line. of road and make the status of the land at that time the cri- 
terion by which shall be determined the lands granted and the lands 
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3 Suapied for een indemnity n may ie bad. eatich granting acts tigually ote 

provide for the filing of. a preliminary map of. the line of road, called a a 

map of general route, which is to be supplanted and, “superseded by 
- another and ‘more accurate. map, showing the line of. the road as finally 

-adopted, and called the map of definite location. That. poren ofthis — 
act pr oviding for the filing of a map is as follows: _ 


and as soon as the said companies, or either of them, shall. file’i in the office of. the 
Secretary of the Interior a map of the survey of said railroad, or any portion 
thereof, not less than sixty continuous miles from either terminus, the Secretary of 


- the Interior shall withdraw from sale public laiids herein granted on each side of sane 


railroad, so far as located and within the limits before specified. 
AS this is the only map for the filing of which provision is made, and — 
it was necessary to give location to the lands granted in some definite 


a ae manner, it was etc the intention that this map shout. perform _ 
that service. | | ) 


~ ‘The railroad company claims that the map of 1867. was filed in purf 7 


. . guanee of this requirement and should be given effect. accordingly i in. i 3 
_ the adjustment of ‘the grant. That map, however, was not intended = 
-. by the railroad to identify or fix the line of railroad as finally adopted. 
— On its face it was deseribed as a map of preliminar yroute,and the 
™ company. subsequently filed. other InAaps- specifically denominated by it. 
as maps of definite location. The limits of the grant were projected 
upon the line of. location shown. upon these later. maps, and according so. 
ee es ie these limits the grant has been practically adjusted. 7 


The map of 1867, must be. considered. as filed for the pur “pose of estab- 


$24, lishing a mere trial or provisional line, upon which. an anticipatory 7 
. executive withdrawal. of lands could be made so. as to hold’ thém in — 7 
reservation until after the survey and final location. of the road andthe - 
filing of the map thereof when the withdr awal. demanded. by the stat- ee 
oe a ute would be made. 7 


The orders of. ‘withdrawal’ upon the x maps of 1867 were mee execu- : 


2 ts tive, and according. to their terms were not: to become effective until | 
received at the local office. Wayman’s entry was allowed before the , 

_ receipt at the local office of the order withdrawing the. lands upon 

- the map of 1867, and must be considered as properly allowed. It was 

a. subsisting lain on August 5, 1871, when the map showing the line 

of definite or final location of the faa opposite this tract was filed and... 


accepted, and is therefore held to be sufficient to except the tract cov: 


ered thereby from the operation of the railroad grant. - 


In this connection it is noticed that by far the greater portion of. the 
land included in this list of lands said. to have been erroneously 
patented on account of the railroad grant is land returned as mineral 


at the date of the survey of the township. Upon inquiry at the min- ~ 
eral division of your office it is Jearned that all of these lands were 


a2 adjudged to be non. mineral before the patenting - thereof on account of 


ia the railroad grant. The mere return of the land as mineral by the | 
~. surveyor, even though before the filing of the map of definite location, 


. i 


bie not altect the ae under t the perent | if, Upon ieee ton the _ 
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a eee was s found cor to be mineral. --Furtber investigation of this: mat- 
- ter should therefore be made, before any action is taken looking to the 
bringing of suit for the value of the land. : ee 7 3 
‘Relative to the recovery of. laids found to have been eieuie 
patented, but shown to have been ‘sold to a bona fide purchaser, the 
act of March 2, 1896 (29 Stat.; 42), provides “that suit be brought — 
tog Es. oa LOL the value of said - land, which in no case shall be more | 
than the minimum government price thereof.” This makes the maxi- 
mum recovery one dollar and twenty-five cents per acre, and j in makin g 
demands you will be governed thereby. 
Your attention is calied to the enclosed letter from the railroad com- 
pany, returned with the record, in which the desire is expressed that 
the matter may be adjusted without the necessity | for suit. : 


INDIAN LANDS—CONVEYANCE OF ALLOLTTED LANDS, 
‘PHoRIA AND Miamr InpIANs.. 


7 ‘No conveyance of lands, allotted to Peoria and Miami Indians wider the act of © 
| ‘ March 2, 1889, made by the allottee, or his heirs, within the period of inhibition 
named in the statute, has the effect of transferring title until approved by the 
Seeretary of the Interior. | 


Assistant Aitorney-General Van Devanter to the Se coretary a the Tideriors 
_ October 18,1899. (Ww. C. P.) 


By your communication of June 19, 1899, you submitted a copy of a 
| letter from the Commissioner of Indian Affairs, dated June 15,1899, 

and accompanying papers, relative to the conveyance of lands by mem- | 

bers of the Peoria and Miami tribes of Indians, saying: i 


I have, therefore, to request that you will give the pepatsment your opinion —_ 
whether an adult heir of a deceased allottee who was a member of either the Peoria — 

or Miami tribe of Indians, can convey the lands inherited by him, and givea good) 
and valid title by deed when said deed is not approved by the Secretary of the © 


Interior; and, also, whether the deed of a minor heir to land inherited by him from - | 
an allottee of either of said tribes must be approved. by the BOCTELBrY of the Interior 
in order to give a good and valid title, — 

The first general provision for the allotment of lands in saree to 
_ the individual members of the various Indian tribes was made by the — 


_. act of February 8, 1887 (24 Stat., 388). It was, however, specifically 


provided that the provisions thereof should 


not extend to the territory occupied by the Cherokees, Creeks, Choctaws, Chick- 
_ asaws, Seminoles, and Osage, Miamies and Peorias, and Sacs and ee in the Indian 
Territory. 


The act of March 2, 1889 (25 Bias, 1013), declared the provisions of. 
the act of 1887, supra, 


applicable to the confederated .Wea, Peoria, Kaskaskia, and Piankeshaw tribes of 
Indians, and the ‘Western Miami tribe of Indians, now loc: ted in the north western 
part of the’ Indian Territory, and to their reservation, in the same manner and to 
- the same extent as if said tribes had not been excepted from the provisions of said 
act, except as to section six of said act and as otherwise hereinafter provided. 
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Section six of the act of 1887 18. that. which accords citizenship to 7 a 


Indians upon receiving allotments. 


The act of 1889 then directs that ee a allotted: £0 each ete - 


_ of said confederated Wea, Peoria, Kaskaskia, Piankeshaw, and West- 
ern Miami tribes of Indians not to exceed two. hundred acres, ot ane 
each, and provides as follows: : : te ee | 


7 The land. SO. allotted shall not. ‘be subj ect, to slionation for ewenty- five years feoit 

-the date of the issuance of patent. therefor, and | said lands so allotted shall be : 
exempt from levy, sale, taxation or forfeiture for a like period of years. As soon as 
all the allotments. or selections shall have been made as herein provided, the Sécre- 
. tary of the Interior shall cause a patent to issue to each and every person so. enti- 
tled, for his or her allotment, and such patent shall recite in the body thereof that. 
the land therein described and. conveyed shall not be alienated for twenty-five years 
from the date of said patent, and shall also recite that such land so allotted and 
patented is not subject to levy, sale, taxation, or forfeiture for a like period of years, 


es, and. that any contract. or agreement to sell or conv ey. such lands or allotments so 


| “patented entered into before the penpation: of said. term n of pens shall be absolutely | 
null and void, . . Hoots | 
| ‘These are the oply provisions. of that nae necessary “6 apusliiog: | 
_ ae nore ne were made under the provisions of this act and by the — 
act of June 7, 1897 (30 Stat., 62, 72), Congress permitted * the sale of a 
- part of said ohana as follows: | 7 ee | 
- That the adult allottees of land in the Peoria and Miami Indian 3 resery vation ! in “s 


Quapaw. agency, Indian Territory, who have each received allotments of two hun-- 
dred acres or more may sell one hundred acres thereof, under such rules and regula 


= tions as the Secretary. of the Interior may prescribe. 


6 Rules and regulations. to be observed in the conveyance 7 ands: | 


a allotted to. members of the Peoria and Miami: tribes of Indians within : 


| “ the Peoria Reservation. of the Quapaw Agency, Indian Territory,” , te 2 


were. prescribed by the Secretary of the Interior July. 10,1897, which, | | su 
ae after directions as to the mannet of execution and. acknowledgment of nee 
_the deed, as to how payment shall be made and | as to the Ae to be a s 


submitted with the deed, Say: iar ee he | the | 
IV. Male gran tors must be Ewen one years of « age anil female aenitare must be 
~eighteeu years of. age at the date of the execution. of the deed. of. conveyance to. 
entitle them to sell their land. _ Bee Manfield’ 8. Digest: of the Statutes of Arkansas 
1884, Sec. 3464.) - | 

V. The right of convey ance of allotted iands by. Peoria, and Micint Indians: is 
restricted to adult persons, 28 mentioned in paragraph 1 lV, who have each received 
allotments of two hnndred acres thereof. | 

VI. The title of the land conveyed ie such deed shall’ not vest in ‘he giaiites 
therein named unless the deed is approved by the Secretary of the Interior, 


| - A modification of: these rules. March 1; 1898, related. only to the 


5 te payment for lands: sold and does not allect the oem now eaar 2 
a consider ation. | 


It will be niaticed that the Sia Bes elie: call obmant act of 1887, supra, . 
to issue first a trust or conditional patent. declaring the United States — 


would hold the allotted lands in trust for. the allottee or his heirs for 


the period of twenty-five years and at the expiration of that. period — 7 


would COUN ey, it absolately to such allottee or his heirs 18 nob followed _ 


f 
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: i the act of 1889, supra. This inter law declares that the land shall a 
be inalienable for twenty: five years and directs that a patent shall be | 


issued to each allottee and that such patent ‘shall recite in the body 
thereof that the Jand. therein described and conveyed. shall not be 
alienated for twenty-five years from the date of said patent.” This 
instrument vests in the allottee the full title to the land and clothes 
him with all the attributes of absolute ownership except the one of 
power to alienate. The validity of such a condition has been recognized | 
by the supreme court. Smith v. ‘Stevens (10 ans , 321); Taylor.v.. 
Brown (147 U.S., 640). 
It was deemed necessary to modlify the restriction against alienation 
contained in the act of.1889, swpra, and hence the provision in the act © 
of 1897, supra, authorizing the sale by adult allottees who had received 
two hundred acres of land of one hundred acres. Tiven this provision » 
was not without a qualification for such sales were to be made “under 
such rules and regulations as the’ Secretary of the Interior may pre- 
scribe.” As to the original allottees there can be no question. Only - 


a adults were allowed to sell allotted lands and they only one hundred a 


acres. thereof and only in pursuance of rules and. regulations to. be 
prescribed by the Secretary of the Interior. Such rules and regula- 


tions were adopted, one of the requirements being that all conveyances 
- should be: ‘approved by the pean of the Interior to make them ae 


effective. ) | 
If the inhibition i in the act of 1889 attached ‘s the lands i in ae fends 
of heirs it’ still applies in the absence of the consent of the Secretary of 


_ the Interior because the rules made in pursuance of the authority of 
‘the act of 1897, supra, require his approval as to all deeds. The lan- 


guage of the act.of 1889 shows that it was the land and not the person 
that was in the mind of Congress. The provision is that the “land” 
shall not be alienated not that the allottee shall not sell his land and 


that “any” contract or agreement to sell or convey such land or allot- 


ments so patented, entered into before the expiration of said term shall. 
be absolutely null and void. The purposé was, as has been said by the 
supreme court of similar provisions in other laws, to protect the Indian ~ 
owner from improvident disposition of his lands. The requirement in - 
the rules and regulations that all sales shall be subject to the approval | 
_ of the Secretary. of the Interior is a just one and.as circumstances. | 
have frequently proven a necessary one to proper protechien of the | 
Indian, 
I am of opinion, and so advise you, that no conveyance of these 
allotted lands by the Indian allottee or his heirs, made within the period 
of inhibition mentioned in the statute, has the effect of tr Buster ine title 
until approved by the Secretary of the Interior. oe - gt 
Approved, October 18, 1899. 
THos. RYAN, 
Acting Seoretary); 3 | | | a 4s 
2967—VOL 29-16 eg 
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| RAILROAD GRANT—INDEMNITY SELECTION— JOINT RESOLUTION MA <r 


«Sl, 1870. 
“Norramrn PaorrIo R. R. Oo. % Roonzy. 


Lands pesereod prior. to the passage of the act of jae 2; 1864, can not be made the 
basis of a selection within the second paipeee belt of the Northern Pacific. 
grant. | | 

A elaim resting upon an: n application to besten and not upon an entry, settlement, or 


pee Seeretar y Ry Yur to ‘the Somuniiioner of the General Land Office, | 
(W.V.D.) October 18, 1899. + (E,W. CG.) 


The Northern Pacific Railroad Gonipany’ has : sbpeated from your 
office decision of May 27, 1898, reversing the action of the local officers 
In rejecting the homestead: application of John Rooney, covering the 8. 
of the SW. 4 and the S. 4 of the SE. 4 of Sec. 5, T. 127 N., RB. 33 W,, 
St. Cloud land district, Minnesota, and. holding the same for allowance, : 

The tr act involved is within the second indemnity belt of the grant 
to the Northern Pacifie Railroad Company as provided for i in the joint | 


resolution of May 31,1870 (16 Stat., 378). Itis also within the primary) 
limits of the grant for the St. Vincent extension of the St. Paul, Minne 


apolis and Manitoba railway, but it was held to have been excepted 
from the grant to said company and there is no question how before 


oo the Department of any rights under that grant. 


The claim of the Northern Pacific Railroad Company is Baad: upon : 


~~ a selection list presented November 5, 1883, which embraced this land, as 


and as a basis for the selection in question there were assigned, as lost a 


to the grant, lots 4 and 5 of Sec. 3, and lots 1 and 2 of See. 5, T. 51 N., 


RAT, 


Said selection list was peed: by the local ones for conflict with 
the grant to the Manitoba railway company, this action. being prior to | 
the adjudication against the Manitoba company; from which action 

| the Northern Pacific Railroad Company appealed. . 

Said appeal was considered in your office decision of June 26, 1895, 
in which, as before stated, it was held that this tract. was Saeated 
from the grant to the Manitoba railway company, and no other claim 
being at. that time asserted to the Jand, it was held to be subject. to 
selection by the Northern Pacific Railroad Company. The Northern 
Pacific Railroad Company has not, however, paid the fees as required 
| and completed its selection of this land. | 
The tracts assigned by the Northern Pacific Railroad Company’ in its 
application to select, as a basis for the selection, are within the twenty- — 
- mile or indemnity limit of the grant made by the act of May 5, 1864 . 
(13 Stat., 64), to aid in the construction of the Lake Superior and. 


Mississippi railroad. They were withdrawn | on. account of said grant | 


by letter of May 26, 1864, prior to the passage of the act of July 2, 1864. 


(13 Stat., 365), thaking the grant under which the Northern Pacific oan 
| Railroad. ‘Company lays claim. Said lands are opposite the portion of 


the Lake SU perOr and | Mississippi railroad between Thomson's J unction — 


2a 
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| and Duluth, and were certified to the State of Minnesota on account | . ; 
of the crant for the Lake eae and Mississippi Railroad. Company ae 


= 


June 7, 1873. 


“Booney’s claim to the land is based upon the terider of a homestead ws 


application on September 9, 1897, which was rejected for conflict with 
the application to select the laid filed by the Northern Pacific Railroad 
| Company; from which action he duly appealed to your office, and upon 
consideration of said appeal the action of the local officers in rejecting 
his application was, as before stated, reversed by the decision of your 
_ office appealed from. Said ap plication does not allege settlement upon 
the land prior’to the tender thereof. : 
‘In the matter of the adjustment of the grant to the N orthern Pacific 
_ Railroad Company, it was held in departmental decision of August Dye 
1896 (23 L. D., 204), that the arrangement between the Northern Pacific 
and the Lake Superior and Mississippi companies, with respect to the 
latter company’s line of road between Thomson’s Junction and Duluth, 


was a consolidation, confederation and association of the two com- 


_ panies, and that in the adj ustment of the grant to the Northern Pacific 
- Railroad Company between the points named, the Northern Pacific 

Railroad Company would be entitled to indemnity only for losses sus-_ 
tained outside the limits of the grant to the Lalke Superior and Missis- : 
sippi Railroad Company. 


- It was under this decision that the eastern eacimie of the Northern _ 


Pacific grant was fixed at Duluth, in the State of Minnesota, and the — 
correctness of this decision is involved in, the cases now pending i in the 
supreme court of the United States. | 

Without regard to the result in that case, it must be held that the = 
basis assigned is not a proper and sufficient one to support the selec- 


. tion, because, by the terms of the joint resolution of May 31, 1870, 


supra, under which this selection is made, indemnity selections.within _ 
the second indemnity belt therein provided for can only be made for — 
such lands as “have been granted, sold, reserved, occupied by home- 
stead settlers, preempted or otherwise disposed of subsequent to the 
passage of the act of July two, eighteen hundred and sixty-four.” 

_ As this land was reserved. prior to the passage of the act of J uly. 2, 

1864, it could not therefore support selections within the second indem- 

nity belt. . It follows that the selection is not a proper one, and for that 
reason its rejection by the local officers is affirmed. 

Rooney has not made entry of nor purchased the land, and, as Deione 
stated, his homestead application, upon which his Onine IS based. does 
not allege settlement prior to the tender thereof. The conflicting Claims 
.of the parties do not, therefore, seem to come within the purview of 
the act of July 1, 1898 (30 Stat., 597, 620). (See N orthern Pacific Rail. - 
road Company v. Sherwood, 28 E. D. , 126.) | 

There being no withdrawal of Jands within the indemnity limits on 
account of the Northern Pacific grant, no reason appears why Rooney | 
should not be permitted to complete entry thereof as applied tORy and 

- your office epee according a such right is affirmed, 


—_— 
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“Morais v. New ORLEANS PACTFIC Ry. “Oo.. 


ae The mere possession and. cultivation of land; qithout actual facies oe cane : 
- not be construed as bringing a claimant within the oa extended ie ao 


| : i actual settlers” by section 2, act of February 8, 1887. 
Acting Seoretary Ra yan to the Commissioner Og the General Land Office, - 


(WNDU 2 OstoBier 18, 1899. 0 oe. URW, 0.) : 


ae. motion Rae ‘been filed on behalf of William E, Moris. for review ~ ; 
| of departmental decision of June 9th last (not reported), in the matter - 


of his contest against the New Orleans Pacific. Railway Company; 
involving the N. of the NE. 4 and the N. 4 of the NW.4 of Sec. 17, 
T.38., R. 2 W., New Orleans land district, Louisiana. | | 
- This land is within the indemnity limits of the grant made by the 
~ act of March 3, 1871 (16 Stat., 573), to the New Orleans, Baton Rouge 
and Vioksbure Railroad Company, to which grant the New Orleans 
| Pacific Railway Company succeeded: by assignment. The assignment 
was confirmed by the act of February 8, 1887 (24 Stat., 391), as: to the 
grant for the portion of the road opposite which the land in question lies. 
This tract was included in the company’s list of selections: filed ~ 

December 28, 1883, and also in the list of September 7, 1889, and was 
patented to the company. on account of its grant January. 15, 1891. 

The case under consideration arose upon the proffer, on November 
26, 1895, of a homestead application. by Morris covering this land, in 
sapport of which settlement was alleged in 1874. 

From the record before the Department it appeared that Morris had 
been in possession of and cultivated the land in question since 1873, 
but that it was not until during the month of August, 1890, that he 
built a house and established residence upon the tract here ander con-. 
sideration. Prior to that time he had resided upon adjoining: land... It_ 


-was therefore held that the case made by the record is not-one that 


| would warrant the bringing. of a suit for the purpose. of setting aside 


7 the patent issued to the company for this land; but in view of the _ 
residence by Morris upon the land since “August, 1890, and valuable 
_- improvements placed. thereon, it was directed that the facts in thecase _ 

_ be called to the attention of the company and its. relinquishment. and = 
reconveyance of the land invited under the provisions: of the act of - 


_ April 4, 1896 (29 Stat. 91)? 


: “From the showing made | in. ‘support of the motion anita considera: ee 
_ tion it appears that the railway company had sold this land long prior _ 


— to. the. presentation of the application by Morris in 1895,. and that . - 


« Morris has corresponded with the transferees of the company for the 


purpose of securing their release of the land under consideration and 

the. selection of other land: under the provisions of the act of April 4, 

1896, supra. Without. awaiting the result thereof, he has moved a 
~ review of the. decision of June 9th. last, urging that the patent to the | 


-tailzoad company. ‘including this. land was erroneously, issued, because: 
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of his sottlement upon the Tang antedating the railroad selection, and — 
further sets up that he applied to enter this land in 1889, prior to the © 
selection list presented during that year, and asks that the tract in 


question be included in the suit now pending against said company to _ | 


recover the title erroneously conveyed on account of said grant. 

In construing the second section of the act. of February 8, 1887, 

supra, making provision for the protection of actual settlers upon the | 

lands within the portion of the grant confirmed to the New Orleans 

Pacific Railway Company, it was held by this Department, in the case’ 

of Pennington v. New Orleans Pacific Ry.-Co. (25 L. D., 61), that— 

_ Its evident purpose was to protect in their possession, only those who were actual 
settlers at the date of the definite location, or other qualified persons to ween ee 

might thereafter have assigned their possessory right. 

_ | ‘The mere possession and cultivation of land, without feo of actual | 
-yesidence, can not be construed to be an occupation by | an “actual set-. 

tler” within the meanin g of the act: of 1887, 


- Relative to the application alleged to have been presetited be Morris oe 


| @urue the year 1889, prior to the selection made of this land by the 


company during that year, it is “sufficient to say that, if: admitted, it. ; ae 
could avail him nothing, as this land had been selected long prior 


- thereto, to wit, on December 28, 1883, and said selection last mentioned. ‘ 
was not set paide ‘by the order of August 15, 1887, restoring railroad . 


indemnity lands, as alleged in the motion. Seo Dinwiddie Vv. . Florida os 


Railway and Navigation Co. (9 L. D., 74). 


The previous decision of the Department is therefore adhered to, | - 


| | and phe motion for review is secordingly denied. 


CONTEST—CAN CELLATION FEE—AFFIDAVIT or CON TEST. 


hy 


KELLY C. TEUTSCH. 


‘An unearned saeelintion: fee should not be dditverad to any one except the deposi- 
tor, in the absence of due SU MOTy shown to receive the same and receipt 
therefor. — 


An affidavit of contest executed by one signing the contestants name as his Sagent 


| and attorney” ” is properly rejected. 


Acting Secretar y Ryan to the Commissioner o the Gaioral Land. Office | 
OW Ve Die ie October. 18, 1899. | (0. We.) 


The record shows that on November it. 1895, Christian Teutsch made 
homestead entry, No. 19,496, of the SE. 4 of Sec. 6, T. 22 8. »R. 32.W., 
Dodge City land office, Kansas: | 
- On November 14, 1898, ‘Robert Short, by his sibtnes: G. L. ‘Miller, 
filed an affidavit of contest against said entry and deposited the sum — 
- of $1.00, as the fee for notice of cancellation of the entry. ‘Said con- 

‘test was: subsequently dismissed. On October 20, 1898, William Kelly, — 


‘by his attorney, the said G. L. Miller, filed the affidavit. of contest i 
‘which is set. out in your office donision: of April 24, 1899, in the case 


under consideration, which was “signed ae William Kelly, ¢ contestant. 
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By G. i. Miller, his: agent: aad attorney,” and sworn to ig ae said ¥ 
Miller, “agent of said William Kelly, contestant.” It was also cor- _ 
roborated. by said Miller. There was tendered therewith a voucher for 
$1.00, the unearned fee deposited i in-behalf of Robert Short, signed by 
the said Miller as attorney of record for Short, with the request that 
said fee'be transferred to Kelly’s contest. ; 
The local officers rejected the affidavit of contest on the same day on 
which it was filed, | 
because contest affidavit is not executed: by contestant, but by G. L. Miller as agent. 
and attorney ; no cancellation fee is tendered. The receiver refuses to deliver to G. 
L. Miller, or to William Kelly, or to any other than depositor (except on his order) 


unearned fees or unofficial moneys deposited by Robert phere, on a voucher signed 
by G. L. Miller as attorney for Short. 3 


On appeal, your office held that the local siflcats were right in refus- ae 


ing: to return the fee of $1, deposited. on behalf of Robert Short, on - 
the order. of the said G, L. Miller, as it. would have been in qictation of 
eo requirement No. 7 of the circular of Ju une 5, 1897, ee L. D., 7 09), which 


requires that: | 
When scoapnient is not made dir ect to the depositor himecle ‘the caathovlty. of the 


: % agent or attorney who signs the receipt to receive and receipt for the same must 
accompany the voucher and be verified before some officer. authorized to take 
a a¢knowledginents, or before the register or the receiver. If before an officer other — 


than a register or receiver the seal of such officer must be affixed; or his authority 
_ attested by an officer of a court of record having a seal ;. 


"and that an affidavit of contest should always be ade a the con- 


testant and corroborated by one or more witnesses, and that the 1 local | 
- officers properly rejected the affidavit of contest. — | | 
_ Kelly, by his attorney, appeals to the Department. 
— Your office decision i is reas correct, and. it 18 affirmed. 


“OKLAHOMA LAN DS—SECOND HOMESTEAD ENTRY. 
- Martin E. LAMASTER. 


Under seotion 10, act of March 3, 1893, opening the Cherokee Ontlet to’ keettlemeit 
_ and entry, the provisions of section 13, act of March 2, 1889, 25 Stat:, 1005, are 
applicable in determining the quelifeations of an elton for lana in said 
Outlet. . . 
The right of second. entry, as provided for by section 13, Set of March 2, 1889, is 
determined by the status of the applicant at the time of his application; and 
if, at such time, he has attempted to secure title under law existing at the pas- 
sage of said act, but failed, he is qualified as an n entryman thereunder,.so far as 
his previous entry is concerned. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.V.D) October 18,1899, (A. 8. T) 


— On April 2, 1894, Martin B. Lamaster made homestead entry No. 21180 — 
for lot 2 SW. 4 and S.4 lot 1 SW. dand SW. 4 SEH. 4, Sec. 6, T. 26, 


~ NR W., Bth B. m, Springfield, Mori and relinquished t the same 


on J uly 6 6, 1895, 
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On March 28,. 1898, he filed in the land office at ‘Woodward, Okla- | 
homa, his application to make homestead entry for the NE. 4 ‘NE. a 7 
Sec. 27, and the E. 4 SE. 4, Sec. 22, and NW. 4 SW. 4, See. 23, co 4N.,. 
R. -28 B., C..M., Woodward, Oklahoma, acpompaiied by his affiday it 
wherein he alleen in regard to said entry No. 21180— — 


That during May of said year he built a house 16x18 feet on said lands and estab- 
lished his actual residence therein immediately thereafter. That he had been in 
_ that county but a short time, and believed that he could clear off the timber and 
underbrush from the lands, and place it under cultivation. . That soon after making 
his settlement, he commenced clearing the land, and only succeeded.in clearing 
about one or, two acres during the year. That he found the soil to be of poor grade, 
and the following spring, his means being exhausted, and believing he would never - 
be able to clear the lands and raise any crops, and seeing nothing but starvation 
‘ahead of him, he abandoned the lands, gathered together what goods he had, and 
started overland for Beaver county, Oklahoma, where he pone to be allowed the | 
privilege of filing on a homestead. 

That while on the road, at Carthage Mo., he ee a eosiont of that eines: who, in 
ar: conversation, asked him where he was from. Affiant told kim he was from Doug-_ 
las county, and the party stated that he intended soon to move to that -county. 


_ Affiant stated that he had left a honiestead there, abandoning it because he had to. ~ 


- go away to seek a living, and ‘the party offered him a consideration of about forty — 
dollars for the improvements affiant had left on the mendes which he eponentet and 
relinquished the lands back'to the government. . 

He further states that he was about out of money, and deeden the means badly for 
the purpose of defraying his expenses while on the road, and withont it, would not 
have been able to reach here. 

That he did not receive what his i impr ovements had cost him, and did not consider 
or believe that he was receiving any consideration for his relinquishment, or in any. 
way jeopardizing his chances of securing a homestead in this country, and. would 

. not have accepted the offer if he had considered that it would do so. — 
He further states that he came to this country in good faith for ‘the purpose of 
securing a home and living. That he has in view, a tr act of land upon which he is 


-. confident he can live and improve and make ahome. And he respectfnlly: asks leave 


to make a second homestead entry. upon said tract, which i is the NE, 3 NE. 4, Sec. 27, 
and E..4 SE. 4, Sec. 22 and NW. 2 SW. 4 Sec. 23, Tp.4 N. range 28 E., C. M. . , 
Affiant further states that while he innocently accepted - a consideration for the 


improvements on his former homestead, that should the Hon. Commissioner. of the _ 7 


General Land Office consider that such acceptance is a bar to his securing a second 
homestead, he is ready and willing to refund to the purchaser, the amount he received 
for said improvements, if by doing so he would be able to remove such disability. 

On July 30, 1898, a decision was rendered by your office rejecting 
sald application on ‘the ground that the applicant relinquished his said. 
entry for a valuable consideration and therefore could not be allowed a 
second homestead entry. ‘The land applied for is a portion of what is 
known as the Cherokee Outlet, in Oklahoma, and as to the allowance 
_-of second nomestoad entries on said lands Congress has enacted special 

laws. 

By section ten of the act of. Congress approved March 3, 1893 (27 
Stat., 642), being the statute under which the lands in. question 1 were 
opened to settlement, it is provided that— | : 


The President. of the United States is hereby authorized, at any., time. within six 
months after the: auproval of this act and the penenennee of the same aoe the Cherokee ae 
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“Nation | as. ‘hetein oibeaed: by ae to open to settlement any ¢ or all. of - 
the lands not allotted or reserved, in the manner provided in section thirteen of the 
— act of Congress approved March second eighteen hundred and el ighty-nine. 


In the case of Walton et ail. v ouanat (on. review, 29 ir a 108, 112), 


a iti is held that— 


aks fair sbneihuGhion of the language quoted ; is, that it was tended thereby to ale s 
Gppileeile the provisions. of said section 13, in the disposal of. lands. i in the Cherokee - 
Outlet, not only as to the manner of opening said land to settlement and entr ws but 

also as to the qualifications of claimauts. : 


Said section 13 of the act of March a 1889 (255 Stat. 1008), provides— 


= That any person who having attempted to, but for any cause, failed to secure a 

title in fee to a homestead under existing law, or who made entry under what is 
known as the commuted provision of the homestead aise shall be a to make 

8 homestead entry. npon said lands. | | : 


| In the case of James WwW. Lowry (26 L. D. 448), it is held that the 
words. used in said statute to prescribe the qualifications of entrymen 
lave reference to the status of the applicant. at the time of making his 
application. and not at the time of the passage of the act; hence the 
question in this. case is: What was. the status of the applicant on 
March 28, 1898, the date of his application 1 ? Was hea ‘person who had 
attempted to, bit for any cause failed to acquire | title i in fee to a home- 
stead under a law existing: at the time of. the passage of the act. of . 
March 2,18899 | : Fg 


~ The said entry, No. 21180, was ve ander: a aw existing before e,and — 


at the time of, the passage of the act of March.2, 1889. The applicant 
‘swears in his application, in substance, that he did all he could to make » 
a homestead on the land. He exhausted. his means and saw starvation 
a waiting him if he remained there, and was forced to abandon the land 
to get aliving. If this be true, he had cer tainly attempted and failed 
.to acquire a homestead under a law existing at the time of the passage 
of the act of March 2, 1899, and is therefore, so far as concerns said. 
previous entry, quali fied to make entry for the land: applied for. 4 
Your said decision. of Jaly 3 30, +1898, is therefore reversed and ‘the, | 
- application will be allowed. : . : 


“RAILROAD GRANT—CLASSIFICATION oF LANDS. 
| Braupsrne v Norraien Pacrrro R R 60. 
° | Land 1 inore ealdatls for the deposit of snadsione therein then for ag Scicultueal pur: 
poses is mineral in character, and. should be sO. > classified under the’ act of 


-Febr uary 26, 1895. 


- Acting Seoretary Rayan t to the Conimiisionor of th the General Lina Office, 


~ - Oe Vv. re +o ; — - October 18, 1899. a of mB 2 G. B. G)- 


It appears frott the ages report of the « commissioners : appointed ee 


- -. for the Helena, Montana, land district, under the act of. February 26, pe - 7 
o pa (28 Stat; oe) entitled, “An act to provide for th 6: examination ae 
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% aa élassification of corfain pty ‘iande= in the States. of Montana : . 
and Idaho,” dated January 3, 1898, and now on file in thé mineral _ 
division of your office, that section 23, , township 5 north, range 11 west, _ 


in said land district, was examined ad ‘classified oF said commission- 4 


. ers: as non-mineral. | at Ue 
| ' February a 1898, ‘Ernest Beda aatie filed ith the monster: ‘aiid oe 
receiver of ed land office a verified protest against: the acceptance. of — 
said classification, alleging that he is one of the owners of Beaudette 


Sandstone Placer. mining claim, which claim was located on the 25th. 


- 7 day of February, 1897, and covers the N. 4 of the NE. 4 of the Nw. t- 


of See. 23, Tp. 5.N,, R. 11 W., in Deerlodge county, State of Montana. 


4 and that the eortitoaee of said placer location was duly filedin the 


office. of the county clerk and recorder of. said county, as provided by 
law, that the land covered by said mineral location contains. a valuable. 
deposit of sandstone suitable for. building purposes, that it is rocky, 


hilly, and unfit for agricultural purposes, and that it is more valuable : = 


- for mining than for agricultural purposes.. _ 
- A hearing was ordered on this protest, which was held April 22, 1898, es 
_ the Northern. Pacific Railroad Company appearing by its attorney 

| thereat and defending the classification. made by said commissioners. 
“May 9, 1898, the local officers held that the land in controversy is_ 

-. miner al, ane recommended that the non- mineral classification be set <a 
aside, “August 1, 1898, your office, upon the appeal of said company, . 


ae concurred in said recommendation and dismissed the appeal, and the — 
7 ‘company has appealed to the department. a. gi 
- This protest, hearing and appeal are authorized : Section 5 of the = 


“act of February 26, 1895, supra, and. the instructions of the department ae 
‘of April 13, 1895 (20 i, D, pe issued to facilitate the administration —_ 
of that act. | | a 

_ The evidence shows ‘that the land in connerenya was located as a . 

| placer mine as alleged in ‘the protest; that it. contains a very Jarge 

— deposit of sandstone suitable for building purposes; that a quarry has: ~ 
been opened thereon and is being operated; that large quantities. of. 


- dimension stone are being shipped therefrom to the adjacent city of: 


Anaconda, and that it has been-used in the erection of ten or twelve _ 
buildings in that place; that this stone will sustain a pressure of 3,125. 


pounds to the square inch, and that it is, worth between twenty- -five and: - 
thirty-five cents per cabic foot as it comes from the quarry; that the | ae 
land is quite valuable on account of this deposit of onan and. that a 


itis of little or no value for agricultural purposes, ie. 
In the case of Hayden ». Jamison (on review), 26 L. D. 373, it was | 


2 held that sandstone is a mineral substance, and that land more valuable 7 


2 on.account of the sandstone it contains than for agricultural purposes 


is mineral in character and. anbject: to Teen under the mineral o. 


Jaws. | 
. It apearing that’ an land in “controversy is of waco more vale on 
account tof the sandstone it contain; than for agricultnral ‘Purposes, ba 


it results that the classification thereof madé by ne commissioners is - 
_. wrong, that the land although part of an odd numbered section wit ere 
the. primary limits of the grant. to the N orthern Pacific Railroad. Com: be 
- pany did not pass under said grant, and that said classification cannot: : 
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be upheld, nor the contention of said company that it is not mineral ss a 


land within the meaning of the excepting clause of said grant be sus 
tained. Pacific Coast Marble Company v. 3 Northern Pacific R. R. Co. 
et at, (25 L. D., 233); Alldritt v. Northern Pacific Rh. R. : Go. (ds 349.) 


The decision appealed f from i is affirmed. 


“MININ S cLAIM— -APPLICATION-NOTICE—ADJ OINING CLAIM. 


a : = A 2 7 | Lizare ELLISON ET AL. 


‘Iti is not necessary to give the names of all adjoining and. oonflisting’ laine in alte: 2. 
| ‘notice of an application for patent under section 2325 R 8., but only s such asare | 


shown in the plat of Sores 


oo Aotie) ‘Seer etary y Rr yan ‘to the Cue of the “Gener al eo Ofte, | 


7 OW, VD.) October 18,1899. (BL) 


° Laaaie Ellison ot. aa. , claimants for the Rustler lodé mining s claim, have . 
filed a motion for foview, of. departmental decision of March 25,1899 ~ 


ae (unreported), which affirmed the decision of. your office of October 19, 


—-» 1898, rejecting their adverse claim for part. of the premises covered by - 

‘the application of M. W. Davis et al. for patent for the Mountain Mayd _ 

and Gold Reef lode 7 situated in the Salt Lake City land district, ae 
eae Utah. | 


The motion ee among attics eunabeu that have airenidy rocelved. the 


. . : careful consideration of the department, that. the case be reviewed on 7 - 
- the ground, as alleged, that the pretended notice of the application for A 


re S patent made by the said M. W. Davis ét al. is fatally defective, because ~ 


| a the Mountain Mayd and Gold Reef. lode claims is in- substantial <.% ‘ 


a the same failed to conform to the requirements ¢ and rules of the United eS 
z | States land oflice, in that : | : | = E 
ee ‘ ‘uaid pretended. notice of application for tatent ree not jontnin any. mention of the 


: ; - Rustler lode mining claim, which is in conflict with it, being overlapped by the pre- _ 
oS. tended offi cial, survey of the Mountaiu Mayd lode. mining claim for a patent. 


‘The notice of the intention of M.W. Davis et al. to. apply for a patent - | 


a compliance with the provisions of section 2325 of the Revised Statutes 


“. and in’ substantial conformity to regulation 44 thereunder, approved. 


oo December. 15, 1897, and in force: ‘at the date the noticé was given, — 
as except that if, as. alleged, the Rustler claim is in conflict. with’ the — 
official survey of the Mountain Mayéd claim, then said. regulation. was) 
>. Not fully complied with, in that the notice does: not give. the names of _ 
 all-adjoining or conflicting claims, the Rustler claim not being men- 
_. tioned in said notice. This regulation. is not, however, now iv force, Ths. 
ee having been n superseded by regulation 4 44 of the regulations approved a 
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co 24, 1899 (28 L. D., , 594, 601), which regulation. does not. provide. 


that the notice of an. application for patent shall.give the names of all 
adjoining and conflicting claims, but that such notice shall give “the 
names of adjoining and conflicting claims as shown by the plat of sur- 
_ vey.” - It is, therefore, not now. necessary to give the names of. all ad- 


- joining and conflicting claims in the notice of an application for patent. | 


under section 2325 of the Revised Statutes, but only such as are shown — | 


in the plat of survey. 


The plat of survey of the Mountain Maya and Gold Reef pias was 2 a" 
— not forwarded by the local officers in this case; but from informal ~ 


= inquiry in your office it is ascertained that at the date of said survey the - 


Rustler was not a surveyed claim. The Manual of Instructions for the 
survey of the mineral lands of the United States, issued by your office 


- October 25, 1895, directs that the United States surveyors- -general and 
_ United States deputy mineral surveyors in making surveys of mining» 


claims will not show conflicts with unsurveyed claims, unless the same 
are to be excluded. It may be safely assumed that the manual was 


: - followed i in the survey of the Mountain Mayd and Gold Reef claims, and 
that the plat of said survey does not show the Rustler as an adjoining — 


or. conflicting claim. But even if it does show such conflict, the Rust- 


ler being an unsurveyed claim such showing is not required by the ~ 


letter of section 2325 of the Revised Statutes, nor is it necessary to a 7 | 
proper administration of said section, and. being not required and un- . 
~ necessary, the failure of the applicants for patent to give in the notice. 


of their application the name of the Rustler as an aeons claim. was 
- not such error as authorizes an order of bepublestion: 
The motion is denied, . 


Conmnan Er AL. ve MoKenzin ET AL. 


Motion for review of ‘epartmiental decision of May 4, 1899, 28 L. D., ; 


848, dented by pane Secretary Bye eee! 18, 1809, 
- INDIAN LANDS-MISTAKE IN ALLOTMENT—INDIAN OCCUPANCY, : 


LEE ». THOMAS. 


The right of an Indian to the lands actually surveyed for, and allotted to him). but | 

omitted from the trust patent by mistake, is not defeated by the erroneous 
inclusion of such lands in the schedule of tands opened to settlement by procla- 
mation; and subsequent adverse claimants for said lands are Soune to pe: 


| notice of the occupancy and possession of the allottee, — 


Seer etary Hitchcock. to the Commissioner of the General Land ‘Office, : 
CWEN.D:). a October 29, 1899, a "hag ee (0. W.P.) 


The land juvélved in this. case is Jots 5, 6, 11, 12,. and 13. of See. Sie 


T. 34. N, R. 3 W., Lewiston land district, Idaho, and. was: formerly -~ 


emproce iu ee Nez Perce Indian: reservation in eens: 
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= “The gener ‘al allotment act of February 8, 1887 (24 Stat. | 388-389); pro- os 


be vides that at auy time after lands have been allotted to ae the Indians Sis 


of any tribe as. therein provided, or ‘sooner, if, in the opinion of the 


on President, it shall be for-the best interests of said tribe, it shall be 2 


ae lawful for the Secretary of the Interior to negotiate with such Indian | — 


tribe for the purchase and release by said tribe of such portions of its | 


4 ‘reservation not allotted as such tribe shall, from time to. time, consent — 
~ to sell, and it is provided. that the lands SO pbouent shall be disposed of <7 
s to actual settlers, ete. 


_ Under the provisions of # fis act au . agreément, dated | May 1; 1393, : ic 
‘was made with the N ez Perce Indians in Idaho for the sale of their 


7 unallotted lands within the reservation, with certain exceptions, This | 
te agreement was ratified by the act of Con gress approved An gust 15, 1894 
ae a (28 Stat., 286, 326); and the lands were declared to be open. to settle . 


mnent:on Noveiiber’ 13, 1895, by the proclamation: of the President, . & 
dated November 8, 1895. | : 

. On December 6, 1895, Daniel Lee nels homestead entry of lots 27 

and-28 of Sec. Fae lots 5, 6,11, 12,13 and 14 of Sec. 9, T.34.N., R.3:-W. 

_ The Commissioner of Taian ‘Affairs, having informed the Secretary 
of the Interior that complaints were being made to Indian Agent Fisher, 
of the Nez Perce Agency, Idaho, by Nez Perce Indians, that their Gade 
were being encroached upon by other allottees, or by adjoining settlers, 
‘ and that the lands conveyed in their trust patents did. not correspond | 
with the original tracts which they had selected at the time allotments 
were being made, the Secretary of the Interior directed that in each 
instance where the lands which said Indians intended to enter have 
been entered by white settlers a hearing should be ordered between 
the Indians claiming the land and ‘the white entrymen. In pursuance 
- of this direction, on May 10, 1897, a hearing was ordered by your office 
between said Daniel Lee and Ignace Eneas Thomas, who some years 
before Lee’s entry received a trust patent for lots 1, 2 and 3 of Sec. 10, 
and lot3 of Sec. 11, 'T. 34 N., R. 1 W., Lewiston land district, Idaho, 
and claimed that lots 5, 6, 11, 12 and 13 of Sec. 9, T. 34 N., BR.3 W., 

embraced in Lee’s homestead entry, had been surveyed and located as 
his allotment, but by some mistake lots 1, 2, 3, of See. 10, and lot 3 of 


i See. 11, T, 34 N., R1 W., had. been substituted. 


A hearing ae had before the local officer S, who decided in favor of 


os Lee. ‘Thomas appealed. Your office reversed the decision of the local. 7 | 
-. . officers. Lee appeals to the Department. a a 


The schedule of lands declared to. be open. to. settlement ander the. 7 


2a hotiestead law by the proclamation. of the President, dated November _ : 


| - 8,.1895, showed that the land in controversy was part: of the public | 
doniain and. open to. settlement; and homestead entry. 


nae ~ At the hearing, Edson D. Briggs testified that. as United States’ . 


deputy | surveyer he surveyed the land here. in. dispute as an allotment | 


for. Ignace Eneas Thomas, who is a minor and the son of Mission — 7 


a Thome: a Nex Perce ala as directed 1 by Rpeotal puitrte Aeon 7 
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; aie Fletcher, and that. he marked . the allotment in - red duke on “his . = 


| plat of the survey, which was still in his possession, that about sixty — - 


acres of the: land are agricultural and forty acres grazing land, and — 
that lots 12 and 13 and a portion of lot 5 were-in cultivation at the _ 
time of his survey; that subsequently, in 1896, he was employed. by » 


the Indian. Office to re-examine certain allotments in which. it was. 


_ alleged that errors existed, and that he found that the allotment of 
Ignace Eneas Thomas by his patent did not include the land that was. 
selected ‘‘and graded” by Miss Fletcher and surveyed ‘by him, but | 
did include land in T. 34. N., BR. 1 W., that. he never surveyed the last’ 
mentioned land for Tenses Eneas. Thomas, and that he did not know 
until he saw the patent that there was such an error in Thomas’ patent. 
Mission Thomas, the allottee’s father, testified that he had part of 
the land in cultivation for fifteen years and part of the time at least’. 
- forty acres, and that the land was fenced in at the time Lee made his 
- homestead entry, and that he had sa stacked: on the. land at that - 
time. . | } : 
Tn an meneed statement of f facts, signed ae the’ attorney for both 


ae parties, it is admitted that Lee went upon the land soon. after his. 
entry was made and has resided thereon ever: since, and has made. 


valuable improvements inereon, and has cultivated a. considerable 
part of the land. . 
- That the land in dispute. was duly sitotted to Tpnase iene ‘Thowas ; 
by the allotting agent of the United States, and that the land embraced. 
in his trust patent was allotted to him by mistake, is not disputed. ssf 
‘The evidence shows that the allottee, or his father, was in open. notori-, 
ous occupancy and possession of the land at the time Lee made home-. - 


stead entry of the land, and Lee was bound to take notice of any rights 


that might exist in. the occupant at the time he. made his entry. ee 


-. agree with you thatthe fact that the land was erroneously embraced. 


in the schedule of lands declared to be open to settlement. by the proc- : 
lamation. of the President would 0b defeat the allotment of the ae to. 


the Indian claimant. 


Holding that Lee was bound to nice, notice of the. siptts of the allot- 
tee, it seems to be clear, whatever hardship may result from the loss 
of the land and the improvements thereon, that the Indian allottee is 
entitled to the land which was allotted 6 him 10ng neue oe made - 
his homestead entry. 

The act of January 26, 1895 (28 Stat. 641), enue: and directin g- 
the Secretary of the Interior, where a inca has been madein a trust - 
patent issued for Indian lands in the description of the land, to correct, 
and rectify such mistake during the time the United States holds-the . 
title to the land in trust for the Indian allottee, you will, upon the can-. 
cellation of Lee’s entry as to the land in question, cause the patent — 
issued to Ignace Eneas Thomas to be corrected in accordance with the -_ 
provisions of said act. a . 

Your office. decision. is affirmed. — 
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‘Bryant ET AL. v GILL ED ‘aL. 


“Motion for review of departmental decision of J uly 27, 1898, 29 L D. i” a. 


| 68, denied oe ee Hitchcock, October. 23, 1899. 


RAILROAD GRANT-SELECTIONS UNDER ACT OF AUGUST 5, 1892, 


Brpan. ET AL. ® Si. PAvL, “MINNEAPOLIS AND MANITOBA Ry. Oo. _ 


Lands «“ ‘classified as non-minera Se at the tiie: of. ‘actual government. survey, are or = 


the class of lands subject to selection under the act of August 5, 1892, and the : 


| ‘character of lands, so-classified and selected, will not be investigated on indefi- 
nite charges, or Tee alleging mineral locations made after Aes and 
. selection, | 
The provisions of paragraph 104 of. the Mining Regulations are not spplicab a | 
_. Selections made under said act: | 


Secretary. Hitchcock to the Commissioner of the General Land Office, 
(W.V. D.) en _ October 28, 1899. | (EL J. HL.) 


The Department is in. receipt of the appeal. of the above mentioned — 
railway company from your decision and order, dated F ebruary 19, 1898, 
to the local officers at Seattle, Washington, land district, requiring said 
company, under and pursuant to the provisions of paragraph 104 of the 
United States Mining Regulations, approved December 15, 1897, to give 
notice by publication and posting of its selection of certain lands therein 
described in T. 31 N,, R: 10 E., in said district. | 

On March 24, 1894, the St. Paul, Minneapolis and Manitoba Railway 
Company, under authority of the abt of Congress of August 5, 1892 (27 
Stat., 390), filed list No. 5 for certain lands in said township, the same | 
peine: then unsurveyed. On April 8, 1895, the ee of carvey. of sald 
township was filed in the local office. | 


On August 8, 1895, the local officers forwarded to: your ties a : jroteat _ 


signed by J olin Helan and others and dated “ys uly, 1895,” against the 
. patenting of landsi in townships twenty- nine to forty-one north of ranges — 


ee eight to ten east, to the Northern Pacific Railroad Company or any other | : 


~ corporation, because of the alleged mineral character of the lands, as _ 


- gaid lands — were in an organized mining district, and locations had 
been made of mining claims by the said protestants. The local officers — 
were advised by your office letter, dated August 20, 1895, that said pro- 
test would receive consideration: in connection with lists of. selections | 
by the Northern Pacitic Railroad Company of lands i in said townships. a 

On September 9, 1895, and September 3, 1897, the Manitoba. company — 


amended its selections of March 24, 1894, by conforming the same to | 
the lines-of the public survey as required by the act of August 5, 1892, . 
the lands selected not having been returned or "denominated as mineral oo 


by the government survey. | 
On January 24, 1898, the local officers forwax ded to your. peed a pro- 


| fe ‘test by Ja ames Bedal and others against the approval a list. No. 25 of - 
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| sciections by the St. Paul, ‘Minneapolis. saa “Manitoba Railway Com- 
“pany, embracing lands in Sec. 23, T. 81 N., BR. 10 E., W. M. , claiming | 


7 that in the year 1897 they had iocatad inineral latins on inndas in said 


| Section. - Thereupon your office instructed the local officers that the a 
' company would be required to give notice of its selections by publica- 


- tion and posting uuder paragraph 104 of the United States Mining Reg- 


| ulations. The railway company was notified thereof and has appealed — 
_ from said order, urging that your office erred in holding that said pro- _ 


visions of the mining regulations are applicable. to selections pede by 


said company under the act of August 5, 1892. 


' ‘By the terms of said act, the cailway company, in consideration of 


its relinquishment of certain Dakota lands, was permitted to select “an~ 


~~ equal quantity of non-mineral public lands, so classified as non-mineral 
at the time of actual poverumens anEVeY: ‘which has been or shall be 


made. tt 

The (resting imasanes of the act of 1892, as to the lanids tint the 
railway company might select in lieu of the Dakota lands upon their 
conveyance back to the government, does not seem to be ambiguous, 

The lands involved were not classified as mineral. at the time of the : 
- government survey in 1895, ‘The failure to designate lands upon the 
field notes and plat as mineral is to classify: them as non- mineral. Itis — 
not customary to specifically designate thereon the agricultural sends 3 


as such. See Savage v. Boynton, 12 L. D., 612. 


_ Relative to the protests filed; the first is too vague and indefinite, 


tt alleges that mineral iseations were made for some lands not — 


described and the date of location is not given, so that it can not be 
said whether before or aor the selection of the lands ae the e railway 
company. | : | 
- The second protest alleges that mineral locations were made in 1897, 
_ long after the government s survey, and the selection of the land by the a 
railway company. ? 
' The lands here involved,.as before stated, were not classified as min- | 


eral at the time of the government survey, and the selections made _ 


before survey were thereafter adjusted to conform to such survey. | 
Being of the class subject to selection. under ‘the act of August 5, 1892, - 
the allegations made in the protests are not sufficient to ingilidate such © 
selections, or warrant investigation as to the character of the land. 


_ Furthermore, the provisions of paragraph 104 of the mining regulations a 


are not applicable thereto. The selections by the railway company will . 


therefore be submitted for approval as the basis of. patent, if upon - | | 


_- further investigation no other and sufficient reason auReete to the , 
contrary. 

Your decision requiring. the eaiteny company to give Pe of its 
selection. of said lands by publication and posting, etc., is reversed, and 
_ the protests, as far as they relate to the Jands included 1 in pea selections 
are Comissed: oe 
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- “MINING, (CLAIM—SURVEY—CONFLICTING LOCATIONS. 
War, Dancu LODE. ee 

| < To include jana neoperle sib iedt +0 dosation the survey of a a mining claim ied be. 

: extended entirely across a prior ‘excluded. penton and we end line established 7 


ata point. within a ieee excluded location. 


“ Boorotirg Hitchcock to the Commissioner of the ‘General Lana: Uipies, : | 


wes (WeVeDY October 28, 1899. se (BBy dt). 4 


- By a. deaion of 5 your office, dated. May 14, 1398, ‘The Golden ‘Hope . 
a Mining Company, claimant of the War Danes lode mining claim, min- 
eral. entry No, 1484, made December. 20, 1897, survey. 10,155, Pueblo, 


Colorado, land district, was. required’ to procure an auiended survey — nae 
| establishing the easterly end line of the claim at the point where the 


lode line intersects the westerly side line of the Ege lode claim, survey — 


No. 9574, On review, June 14, 1898, and again August 9, 1898, your. _ 


Office adhered to its original decisions: ‘The claimant has appealed from. 

| these decisions, contending that the above requirement is erroneous. 
It appears that the lode line of the War Dance claim crosses the Egg 

claim and extends some. distance beyond the: easterly ; side line of the 


latter; that from such easterly. side line to the northerly end lineofthe 


_ War Dance claim its lode line lies wholly within the Jim Fisk lode 
claim, survey No. 9620, and no. other; that the location of the War 


bel ae claim was made subsequent to that of the Egg claim, but. prior. ee 
to that of the Jim Fisk; that all conflicts between the War Dance and 
- the Egg and Jim Fisk claims are excluded from the War Dance appli- 


cation, published and posted notices and entry; and that a small parcel 


7 . of ground lying outside the lines of any other claim, but within the my 
‘War Dance location and abutting upon its northerly end line, is en- | 


i a braced i in all the proceedings for patent to that claim. 


> ‘The said small parcel of ground. appears to have ‘been lawfully « em: 

; Sead within the War Dance location, and being still claimed there-~_ 
under and embraced in the proceedings for patent, the lines of the 

survey of the claim may be laid upon thesurface of the said conflicting 

_ and excluded. claims, notwithstanding the Egg claim is a prior location 


: 2 (Del. Monte Mining and. Milling Company v. Last Chance J Mining and | a 


_. Milling Company; 171 U. S., 55, 85; and Hallett ». Hamburg Lodes, _ 


< 27.L. D.,.104), : Since. the War, “Dante lode as located passed, in its 


a northerly strike, entirely across. and for some distance beyond the prior, — 
excluded Egg location, into ground then. open. and unappropriated, and _ 


- | _the War Dance location ‘as to all such ground was then, and as to the | 
~. gaid small parcel. still is, valid, the case presented comes also within © 


the rule laid down in Paragraph 8 8 of one regulations snprdted June 
| 24, 1899, which reads: Aas | 6B Sac | 


| Where, however, the lode Bite for which survey is being made was located prior _ 
to the conflicting claim, and such conflict i is to be excluded, in order to include all 


as ground not so excluded. the end line of the survey may be established within the 


3 conilicting oo de elaim, but the line must be 80 run as not to extend. muy farther into | 
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‘erel conticting iain than may be necessary i make such end ine Sataiiel to the 
other end line and at the sanie time embrace the ground so held and claimed: 


The useless practice in such case of extending both the side lines of- a ‘survey into 
the conflicting claim, . and establishing an end line wholly within it, beyond a point 


_. necessary under the rule just stated, will be discontinued. 


pee also Hidden Treasure Lode (29 L. D.,.156). 

Paragraph 7 of above mining reoulatons: cited in your said Stiles 
decision of June 14, 1898, does not apply to the question at issue in 
this case, for the reason that that paragraph is controlling in the estab- 
lishment of the end lines of surveys in those cases only where the lode 
_of the junior location ends within the prior location and not cases where : 
such lode passes entirely through the prior location. . 3 -_ 

It appearing therefore that the end line of the War Dance claim is 
placed at the proper point by the approved survey, it was error on the 
part of your office to require an amended survey establishing it at the . 
other point. herein indicated. Such requirement, is accordin sly disap- 
7 proved, and the said decisions of your office reversed. — f 


|). RAILROAD RIGHT OF WAY —WATER RESERVE LANDS. 

| _BRAINARD AND Nortaern MINNESOTA Ry. Co. 

| A. railroad right of way, under the act of March 3, 1875, across Minnesota: ‘aude 
withdrawn by proclamation of November 28, 1881, as a ‘water reser ve,” cannet — 
be approved, for lands so reserved are specitically excepted. from the operation: 

of said ict by the provisions of section 5 thereof. | | 


~ The act of March 3, 1899, permitting the approval of a map of Pybatiols: $€ across s any 
_ forest reservation or reservoir site,” is limited. in the scope of its operation to 


are reservations falling wi the control or under the jurisdiction of the pacrelery - ae 


of the In terior, 


| “Secor etary Hitcheock to the. Commoner of the Gener al bane. Office, — - 


* (W.V.D.) October 24, 1899. a  (B.W.O.) 


With your office Teter of September 27th last, was aubinitied for | 
the approval ofthis Department, under the provisions of the act of 
March 3, 1875 (18 Stat.,; 482), a map of location filed by the Brainard 
“and Northern Monies Railway Company relative to which said letter 
reports that the line of location shown thereon crosses certain lands in 
the State of Minnesota withdrawn and put in reservation by proclama-. 
tion No. 872, issued November 28,1881. The following preamble taken 
from said proclamation fully ee the purpose: o the reservation and 
the specific authority therefor. — 
| Whereas, by the provisions of the second section of an act of Connrses entitled 


‘(An act making appropriations for the construction, repair, preservation, and. com — 
pletion of certain public works on rivers and harbors, and for other. purposes,” 


approved June 18, 1878, the Secretary of War was directed to. cause “ an @xamina- - 


tion” to be made ‘‘of the sonrces of the Mississippi river and of the Saint Croix 
river in Wisconsin and} Minnesota, and of the Chippewa and Wisconsin rivers in 1 the - 


--2967—vor, 29- —1L7 





| O58 - _ DECISIONS RELATING. TO THE ‘PUBLIC LANDS. 


“State of Wisconsin, to determine the practicability and. éost a creating and main- 7 
- taining reservoirs upon the headwaters-of said rivers and their tributaries for the 


purpose of regulating the volume of water and improving the navigation of said  - 


rivers and that of the Mississippi river, and an: estimate of the damage to result — 
therefrom to property of. auy kind,” and by the provisions of the acts of March 3, » 

~ 1879, June 14, 1880, and. March 3, 1881, appropriation was made for the completion of | 
- the survey. above referred to and the constr uction of said reservoirs; and | 2 

— Wher eas, it appears by the report of the United States engineer ave” in charge | 

the sur vey provided for by said act, which report was made to the Secretary of War, a 

and dated Saint Panl, Minnesota, November 4, 1881, that certain vacant public lands 


= of the United States in the State of Minnesota will be. affected in the event of - 
_ affirmative Congressional action upon said ‘matter, and which action sg the aEpRO: ia 


| -pietious aforesaid has now been taken: Therefore, 


I, Chester A. Arthur, President of the United States, do hereby direct that the . 


3 following-described public lands in the State of Minnesota, being lands referred to con | 
- . in said report, be withheld from sale or disposal under the various acts for the sale - 


and disposal of the public lands: 


It appears that the attention. of the company was called ba the fact get 


that the line of location shown upon said map crossed. water reserve 
lands, and replying thereto it was stated that— a 4 


a: This company had supposed they would be treated as vacant ene in so fat ‘that: | 
: right of way would be granted across them under the statute of March ord, 1875. 
Will yon kindly request the Hon. Secretary of the Interior to render a decision on 
‘this matter,as in case they are not considered as vacaut, it will be necessary ‘to 
‘obtain a special act of Congress before. this company. can. “obtain : a right of way 

- across such lands. ) ae 


| Section. 5 of. the act of March 3, 1875 (supra), oe | | 
| That this act shall not apply to any lands within the limits of any military, pails, | 


or Indian reservation, or other lands specially reserved from sale, unless such right 


of way shall. be provided for by treaty-stipulation or by act of Cong: ress heretofore ea 
7 passed, - 
‘Your. office letter submitting this matter refers to. the act of March | 


; 8: 1899 (30 Stat., 1214, 1233), making appropriations to supply. deficien- — 


cies in the appropriations for the fiscal. ion ending o une 30th, 1899, ee | 


_ which it was provided— 


That inthe form provided by existing law the Sabrotats of the ‘Interior may: hig’ | 
and approve surveys and plats of any right of way for a wagon, railroad, or other | 
highway over and across any forest reservation or reservoir, site. when in his judg: | 
ment the public interests will not be injuriously affected sherely:, a 


and states that— | 


The words ‘ reservoir site’ fenioned in the ‘ak haye reference. to those oe ; 
by the act of October 2, 1888, as: amended by the act of August 30, 1890 (26 Stat., 


= 371-391)... The lands reserved by the proclamation of November 28,1881, were for a 


similar purpose, and if in the opinion of the Department the act of. March 3, 1875, is 
| applicable to these lands by virtue of the act of March 3, 1899, supr a, it is recom- ‘ce 


‘meuded that the map be submitted to the Secretary of War for a statement as to 


whether any public interest will be injuriously affected by the granting of right of 
| way over said lands; and if. not, it is further recommended that the map be approved. 


as to such. tractis- and the tracts that are vacant public lands subject to all valid. oe 


existing tights. 
SF as While your office ietiee ee not make a 5, direct. récommendation. in | 
a 2s of the approval of this map under the legislation. referred. to, i in 


comely $n ce ere ee ae Sense 


= 


f 
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the event that the War Department made no objection thereto, yet that 
seems to be the effect thereof. ~ | 

After careful. consideration of the matter it. is. the opinion of this 
Department that approval can not be given of that portion of the loca- 


tion shown upon the map which crosses the water reserve lands put — 


| In reservation by the proclamation of November 28, 1881. 

It is clear that they are specially. excepted from the ghenition of the 
at of March 3, 1875, by the provisions of section 5 of that act. | 

The act of March 3, 1899, was not intended to embrace this particular — 
- class of reserved lands. That act permits approval of any. map loca- _ 
tion by the Secretary of the Interior “across any forest reservation or. 
reservoir site when in his judgment the public interesb will not be - 
_ injuriously affected ther eby.” | | 
_ his seems to limit the scope of the act to those reservations s falling 


| within the control or under the jurisdiction of the Secretary of the 


‘Interior. Iti is only over such lands that he could exercise his judgment. 

The lands in question were selected by the War Department ane are 
exclusively within the control of said department. ; 

_ By the acts of September 10, 1888 (25 Stat., 473), and January 30, 
1889 (25 Stat., 654), the water reserve lands within the State of Wis. 
- consin were declared to be subj ect to the provisions of the act of March 
3, 1875, supra. By these acts it was provided, however, 

That the railroad companies availing themsely es of this act shall, in: addition to 
filing. the maps now required-by law to be filed, also file maps of definite location of 
their proposed lines of railroad, over said water reserve lands, in the office of the 
Secretary of War, and until the approval of said maps. by the Secretary of War no _ 
right to occupy said lands shall vest in such companies; and no location shall be. 
permitted which takes for right of way or stations lands needed for the use of the _ 
| present reservoir system, or in the construction of dams or other works, or any pro- 


posed or probable extension of the same, or which will obstruct or increase the cost 


of the present. or prospective reservoir system; or shall any railroad - company be 
permitted to take material for construction from any of said reservoir lands outside 
the right of way granted herein. | 3 : 

In this legislation the lands in wisuonsin’ fae the s same. atas of 
these here in question, are referred to as “‘water reserve land.” These 
lands were put in reservation for the purpose of storing the water near 
_ the source of the Mississippi river, thus 8 reducing chances for overflows 
_ in the Mississippi valley. , 

The lands reserved, under the acts of October 2, 1388, and August 30, | 
1890, -for reservoir sites, were for the double purpose of storing the sur- 
plus waters in the springtime, thus reducing chances of freshets and 
overflows, and also as a means of husbanding water to be used for irri- 
gation. These lands fall properly under the control of the Secretary of 
’ the Interior and were evidently the class. referr ed to in the act OF March | 
3, 1899, as a “reservoir site.” —— ; 

AS the ‘water reserve lands” must be seciuaed: the map of right of 
way presented ‘does not. otherwise. show such a continuous line as 
_ Should receive the departmental approval, and for this reason the map = 
_ is herewith returned without approval. : 7 
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| | HOMESTEAD—COMMUTED ENTRY. 
; _NrcHors: v. | PRIEST. ae 


4 The right of commutation 1 depends upon prior compliance with the homestead law 7 s 
: ‘up to the date of commutation. - ‘ 


Seoretary Hitchoock to the ‘Commissioner. of the General Land Office, 2 
ou V. oe feet of - October 24, 1899. ee | + (OW. RP.) 


2 “The case of. Adolph i Nichols OR Thomas. B. Priest, Givolving the : 
— SE. d of See, 22, T. 12 N., BR. AW, Salt Lake City land district, Utah, : 


~ has been ponsidered: 


- The record. shows that Thomas E. “Priest ade homestead entry of | 


said land April 30, 1890; that.on March 22, 1897, Priest submitted final. 


proof and final certificate was issued thereon; that on April 2, 1897, — 


Adolph i. Nichols filed his affidavit of: contest, char Tging abandonment | 
and failure to maintain residence. 

Upon a hearing ordered by your office, tie local officers found “that 
the entryman has notin good faith complied with the homestead law in 
the matter of the establishment and maintenance. of residence on. his | 
entry, for the period required by law,” and ey recommended that his | 

homestead entry be canceled. ith | : | 
From this. decision the entryman appealed. . a 

‘Your office, by your decision of April 8, 1898, hela that a : orpondied: : 
ance of the evidence shows that since the spring of 1894, the home of 
the entryman has been. at Roweville, four miles distant from his claim, 
with his family, instead of upon his, homestead ; that he did. not, after 
| January 1, 1894, maintain his residence on. the. land sufficient time to 

give him a residence for five years thereon, which is required before: 
final certificate can be lawfully issued to him, sustained the contest 
7 and held Priest’s homestead entry and final cer tificate for cancellation. 
Priest filed a motion for rehearing. on the ground of newly discov- 
“ered evidence, which your . office: denied. He then. appealed to the 


“e. ie ease 


_ Your office, decision of April 8, 1899, ‘is. s supported by a piepoadee : 
, ance of the testimony.’: The decision of your office es the motion 
- for rehearing is deemed correct. 

The counsel for Priest in his brief. filed i in. he case asks that, if fe. . 
“Department should decide that Priest’s final entry cannot be allowed 
on the ground. that he has failed to reside. upon the land for the full - 


, ‘period of five years, in view of his good faith and compliance of the 
law for three years, as found by your office, he be allowed to commute © 
ee his: entry in- accordance with the provisions | of section 2301 of the as 
5 te Sie Revised Statutes. “This cannot be done in view of the long established ee 
_ ruling of the Department that the right of commutation depends upon 7 
- “prior compliance with the homestead law up to. date of commutation. | 


See Samuel. H. ‘Vandivoort, 7 LL. D., 86; Frank Hewit, 8 L. D,, 566; 


| - Peter ‘Wetter, on movie, 9L.D. 1150; Richard IL. Williams, 13 L. D. 42, - 


= 


| The prior. decisions of the Department a are manifestly correct, “The 


homestead entry is. the basis of the cash entry, and the cash entry a | 


clearly must depend upon it. ‘If the- proof shows that: the homestead 


. 7 law-has not been complied with, there can be no right of commutation. oF 


Your office decision is accordin gly affirmed. 


| RAILROAD GRANT—LANDS WITHDRAWN FOR MILITARY RESERVATION. 7 oi 
UNron Pactrre Ry. Co. 


- The auto a of a er reservation, by. the ee of War, ; as siete 

- defined by the. military authorities, is the’ legal equivalent. of the President’s) 
' order to the same effect; and lands so reserved are excepted from the subsequent ote 
| operations of a railroad grant on definite location. 


- . The legislative withdrawal following the designation of the aia route of the | : 


Union Pacific, was only from “ preemption, private entry, and sale,” and did not 
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bar the Executive from the exercise of ite ordinary authority in in the matter of ae 


- _ establishing military reservations. 


| Seoretary Hitcheock to the Ce of the General Land ao | 
(W. VeD) _ October 24, 4899, | (B.S. ) 


The Union Pacific Railway Company has appealed to ite Department. a 
, ‘from your decision, bearing date July 2, 1898, wherein you hold against: 


said company’s right to the odd-numbered. sections within the remain. 


| ing portion of the Fort McPherson. military reservation, wg, tract four 


miles square recently surveyed,” ” and say that the same “will be At 
appraised and disposed of as government lands under the proven of Z 


the act of August 23; 1894 (28 Stat., 491).” 


It appears - from your said letter that the reservation formerly’ iowa te 


as « Cottonwood Springs” was established September 27, 1863, and the 
limits thereof (fifteen by twenty miles) ° were fixed by genera order’ ‘No. | 


7 fy issued May 18, (1864, from headquarters at. Cottonwood Springs, as 


| Nebraska. _ Said limits were extended November 29, 1864, to fifteen by — 
-. thirty miles, by. general order No. 122, headquarters military district of — 
Omaha. On. February 20, 1866, general order No. 19, ‘was issued from 
headquarters department of St. Touts, changing the name of said reser- 
vation to “Fort McPherson,” and the sane was’ sae by. the Seere- . 
- tary of War March 6, 1866. | | . | 
. It seems that the limits of the reservation were ereduced to four: Ae 7 


es square on June 24, 1866, by general. order No. 9 from headquarters. at 


Fort McPherson, ae the same approved by. the President J anuary 22, 


(1867. Said limits were again enlarged July 25, and. October 11, 1870, ade 
; but the reservation, except the-part set apart for a national. cemetery, 7 
was relinquished J anuary 5, 1887, and’ ‘the even numbered. sections of 


+. that portion outside of the four wiles eae were appraised ks held 7 


: subject 1 to disposal. . as FA 
- The lands embraced i in said reservation are situated within. the Timits 
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of thé grant Oe the ‘Union: Pacific Railway Company; opposite to. and aa 


noe ney with the third hundred miles of the Toad west from Omaha. te : 


In your decision’ you state that— 


--amap of the proposed road from one hundred files: west. of, Orta to Salt Lake E 


- _ was filed June 25,-1865, and a map. of the definite location of the third one hundred 


miles west of Omaha was filed Mch. wu, 1867, from which date the cae of the com- ° 
pany attached, os 
and moreover ‘that. as the executive orien approving the eduction of | 
the reservation to four miles square was issued on January 22, 1867, 
and the subsequent. extensions were not made until 187 0, the odd nun- 
bered sections in the portion of said reservation outside said four miles | 
square, being free. both at. the date of. the graut and at the date of 
‘definite location , passed. to the company. mee to the portion within said 
four miles square, you held that— | 
the lands having beeu reserved. prior to the definite location, ‘im fact prior to with- | 
drawal on general route, and so remained until one: after ‘aid definite location, 7 
were clearly excepted and excluded from the grant, . oy cet 
and that the same will be disposed of, as hereinbefore stated, onder - 
the provisions of said act of August 23, 1894. ; 


In your office decision no mention was made of the filing c of a map of ' 4 


| definite location by. the railroad company on July 23, 1866, but the 


a attorney of said company in his brief calls attention to the fact that in 


a “statement showing land grants made by Congress to aid in the — 

construction of railroads,” etc., published by the Secretary of the: - 
Interior in 1888, it is shown that two maps of definite location as to 
ae this third hindred miles were filed, one on July 23, 1866, and the otheron _ 
March 30, 1867, and says In relation thereto that “no reason 1s stated _ 


- for filing more than one such map.” He further says that— 


= there having been: no change of route as’ between: the two. maps, there would | 
: certainly seem to be no good reason why the rights of the company to the lands in’. | 
question should not be held to have attached as of date of filing ane first of said 7 7 


two maps of definite location, to wit: July 23, 1866. ae 
“From an examination of the. records. and. on cone rélating’ | 
rene it appears that the second. map, filed by the company on March 
30, 1867, did not show any change of location of the line opposite the 
lands i in controversy but did show a change of “the line on the western 
end, crossing the north fork of the Platte River some two or three miles 
from the confluence of the north and south forks of said river, instead 
of following up the north bank of the north fork.” It also appears that — 
the company asked that the map filed March 30, 1867, might be “snb- 
stituted” for the former one, and that their reason therefor was because 
the road had been aay constructed upon the line shown by this. 
- corrected map. 2 . | . 
- Secretary Browning: in transinitting the s same to the Commissioner of : 


7 the General Land Office said: 


This map of the third hundred miles will be etic Boe the copy of a map, 
? ‘Rearing same date, now on file in 1 your office, the original. of whieh was 8 filed’ as. ue , 
_ location of said hundred miles, Bhs ; ae | va 
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td he farther Ginocked that it.be placed on file in said office as, the 
basis for the adjustment of the land grant.” 

It is held by the Department and in the courts iat the eon of: a 
company attaches immediately upon filing its map of definite location, 
ae in the case of Oregon and California R. R. Co, v. “Korkendall (26 L. 

«5 093), 1b was said that— , 

where the limits of the ‘evant have been readjusted uniler- ie amended location, - 
‘and the changed limits haye beén recognized by the company and the government, 


it.must be held, as to the por tion of the road so changed, that the mene of the company 
attached as of the filing of the amended locavion. a. 3 


It was further said in that case, that— 


in order to separate the lands opposite the nochanged portion. of the location of © 
1871 from those opposite the amended location of 1882, it is directed that you establish 
a terminal line at the point of divergence, etc. | 

‘In the case under consideration the oe can not concar in. 
your ruling that the right of the road attached on March 30, 1867, but. 
_ holds that the company’s right attached as to that portion of the coat | 


not chan ged, upon the filing of the first map on July 23, 1866. 


It will be seen, however, by reference to the foregoing statement, that 7 
on September 27, 1863, a general order was issued by the commanding 
_ general of the department establishing the “ Cottonwood Springs” res- 
ervation, and that the limits were fixed at fifteen by twenty miles; that 
subsequently said limits were extended to fifteen by thirty miles by. 
_-gimilar orders, and on February 20, 1866, by general order from head- — 
= quarters of the department at St. Tons, the name of said reservation 
was changed from “ Cottonwood Springs” to “Fort McPherson,” and 


' that the Secretary of War approved the same on March 6, 1866. This 


‘approval by the Secretary of War was necessarily an eeacoval by 
‘him of the military reservation as theretofore defined by the ae 


3 - authorities. - 


In the case of Wilcox vd oon: 13 Peters 496, the legality of the 


 establishmént of the Fort. Dearborn military reservation at Chicago, 


‘T., was involved. It appeared that. military orders for the establish-. 
ment thereof had been approved by the Secretary of War but never 
formally by the President of the United States. ' The court held that— - 
the President speaks and acts through the heads of the several departments in rela~- 
tion to subjects which appertain to their respective duties. Both military posts. 
and Indian affairs, including agencies, belong to the War Department; a reservation 


of lands made at the request of the Secrétary of War for purposes in his iepsrmore 
must be considered as made by the President of the United States. 


In the case of Wolsey v. Chapman, 101 U. S., 755, ‘the court , after 
quoting the language of the foregoing decision said: 


It follows necessarily from the decision -in Wilcox uv, Jackson. that such an eiiee 


gent out from the appropriate executive Departmenti in the regnlar course of business 


is the legal eqnivalent of the President’s own order to the same effect. 


> This doctrine seems to be. thoroughly established by. the United 
_ States supreme court, decisions and. under it the Department i is bound 
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to hold that: this Fort. McPherson inilitary Seer vation Was. ce Oe 


established by the action of: the Secretary of War on March 6, 1866. 
This being prior to the filing of the first map of definite location of the 


road by the railroad company on July 23, 1866, it necessarily follows 


thatthe lands embraced within the limits of said reservation at that — 


date were excepted from the grant, unless the filling of the map of gen- 


eral route on June 25, 1865, prevented, ¢ or rendered snopes ee such 
reservation -as against ‘the grant. ae : 

. As to the executive authority to reserve » lands within the limits of the | 
withdrawal for said company oD general. route, after the. map of said 
route had been filed, it was held in the case of Northern Pacific Railroad 
Co. v. Martin, 6 L. D., 657, that— : 


thie legislative withdrawal following the designation of the ‘general route of the 
Northern Pacific, was only from sale, eniry and pre- emption, and. did. not debar, 
within its limits, the executive from the exercise of its eee aushority | in the 


o matter of establishing military reservations. 


In the case of N orthern Pacific Railroad Company. ( 20) LL. D. 332), the = 


E same was held as to the establishment ¢ of é an Leen reservation, and we vw 
was held further that— Se} Ae nie, 38 a 


lands within said limits, so reserved at 5 date of definite iecition are excepted ont % 
_ the. operation of the grant, and revert to the public cotant on cession thereof by the 
Indians. ar | 


ye The legislative withdrawal on general route ee the Union Pacific = of 
| Railway Company was similar to that of the Northern Pacific, es = 


_ from “pre-emption, private entry and sale.” , 
‘Your decision as to the disposal of the lands within tne: remaining : 
portion of the Fort McPherson military reservation, the same being a 
- tract four miles square, under the said act of August 23, 1894, is there- 
- a. affirmed, and the erepots in the case are herewith returned. 


“RAILROAD GRANT-SETTLEMENT. CLAIMS—INDEMNI TY SELECTION. 


Ross: Vv. ‘HAstines AND ) DaKorA Ry. Co: 


A purchaser of the possessory claim and impr jeemcite: of a settler upon land at the 
date of indemnity selection thereof, does not, by such purchase, str engthen the 
‘position resulting from his own settlement upon the land. at a date subsequent 
to the selection.. 
If the tracts specified 28 the basis for a veblection: are adtaally jest to ite grant there. 
. is no objection to the inclusion of them all in a single loss. 
The proviso to. section 1, act of July 4, 1866, excepting from the grant ‘made by 


said act, ‘fall lands heretofore: reserved :, . for the. purpose of aiding in any . 


_ object of internal improvement etc.” was. riot intended to limit or restrict the _ 
- indemnity grant specifically, provided for in said act. | 


.. Sherk Hitcheock to the Commissionér of the General Land opie Ge, 7 
: 7 Y. D.) oc October: DE ANG Sait (F W. G,) 7 
_ An. appeal has been filed on behalf of ‘Genice: E, Ross, from your eo 

_ office decision of J Jaly 11, 1898, rejecting his homestead. epencunon aa i” 


7 DECISIONS RELATING TO THE PUBLIC ‘LANDS: OBR 


| sented on August 13, 1894, covering the W. of NW. 4 4. of” Bee. ve JM 120. 


N., R. 40 W., Marshall land district, Minnesota, for conflict . with the. 


= selection made of such Jand by the Hastings and Dakota, Railway 


Company. , 
This tract is within tlie sedan me of ae Seah ‘iotie by the. _ 
‘act of Jaly 4, 1866 (14 Stat., 87), to aid in the construction of what was - 
afterward eaowt as the: Hastings and Dakota Railway, and selection 
was made of this tr ‘acts as indemnity on. account of said ay in. the 


list filed in the local office October 29, 1891. 


In support of his homestead application, presented on. hesaat 13, 
. 1894, Ross alleges that he established residence upon the land in the 

fall of 1892; that he bought the improvements then upon the land from 
one Rdward Layland, who had settled thereon in June, 1891, and who — 
was alleged to have been in possession of the land on October 29, 1891, 
the date of the filing of the list of selections, including this tract. 
sodA appears that the: company was given notice of Ross’s xpplicetion 
and the. showing filed in support thereof, and it protested against the © 
allowance of ‘his application and asked for a pearne no ae has. 


_ been held however. 


Your office decision holds that as Ross does not lain to meee ee an 
actual settler on the land at the date of selection his subsequent settle- 
ment and improvement “ could not give him a claim to the land superior 
to that of the company,” and therefore reject. his: application, from 

which action he has appealed.to this Department. . | 
- In the case of Dunnigan v. Northern Pacific Railroad eee (7 | 
L. D., 467), it was held that a’purchaser of the possessory claim and 
-iniprovements of « settler upon land at the date of the filing of 
@ railroad indemnity list of selections does. not by such purchase | 
strengthen. the position resulting from his own settlement upon the. 


| : land at a date subsequent to the railroad selection. It follows thatas ? 


— Ross settled npon the land subsequently to the filing of the railroad 
list of selections any claim under such settlément is. subject to the ri ight 
of the company under its selection. Tn his appeal, however, he ur ges 
that the selection list of October 29, 1891, is defective (1st) because no ~ 
_ Specific loss was designated as a basis for the selection of the particular | 
tract here in question. It is not alleged that the lands specified as a | 
basis for the selection in question were not actually lost to the grant, 


so that the contention made on this point is identical with that raised 


and considered by this Department i in the case of said company against - 
Grinden (27 L. D., 427), wherein it was said that— 


The motion does not question that the several tracts set: forth i in n the inst column | 
were actually lost to the grant. If they were all lost, and are otherwise a proper 
basis, there i is really no good eround to be urged against the inclusion of: them all, 
being in one section, in a single loss. : 


It is further ur ged aS against said selection list— 


That the basis selected in support of the selection attempted Oétober. 29, 1891, ig 
| wholly aud absoltitely w ithout merit for the reason that Congress did not grant,’and 
did not ene to grant, any 8 ri ght, title, or interest: to or in the. land i in liew of which 
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the jana Tieke: in eonteoveres 1 is stained: as indemnity: but that said tract Was ‘Gita 7 | 
tionally: excluded from the operations of the Hastings and Dakota Railway grant. 
by the express language of the granting act of July 4, 1866.(14 Stat. , 87). _ 
The tracts alleged as a basis for the selection in question are said to | 
have been lost to the Hastings and Dakota grant because included in — 


the prior grant made to aid in the construction of what was afterward. ae 


known as the St. Paul, Minneapolis and Manitoba Railway, main line. 
- The grant of July 4, 1866, under which selection was made of the 
land in question, contains the following proviso to the first, Deine the 
granting section of that: -act, namely : | bay 
And provided further, That any and all lands heretofore reserved to the United States se. 


by any act of Congress, or in any other manner by competent author ‘ity, for the 


purpose of aiding in any object of internal improvement, or other purpose what- 
ever, be, and the same are hereby, reserved and excepted from the operations of this 
act, except as far as it may be found necessary to locate the route of said. road | 
a through such reserved lands, in which cage the right of way shall be granted, _ 
provided the. United States has yet in possession the title thereto. : 


The effect of the appellant’s contention is: that the above proviso not a 
only excludes from the grant the lands covered by the prere) but 
that no indemnity is allowable therefor. 


In the-case of United States ». Missouri, etc., Railway (141 U. 8, : a 


358, 366), the court had under. consideration the act of July 26, 1866, 
makins a grant to the State of Kansas for the use and benefit of the 

_ Union Pacific Railroad Company, southern branch, in which is found — 
a reservation clause practically identical with that above quoted: In- 

referring to said clause it was stated by the court that— 


A reservation clause, such as the one in the act of 1866 first ‘peso in the act ' 


of Congress of September 20, 1850, granting lands to the State of Illinois in aid of 


the construction:of what is now the Mlinois Central Railroad. 4 Land Decisions, — | 


575. Congress, by an act passed March 2, 1827, had made a similar grant in aid of 


the construction of the Illinois and Michigan. Canal, with a reservation of each | 
~ alternate section to the United States. In order that the canal might have the full 


benefit of the lands covered by the grant of 1827, the following clause was inserted. | | 
_ in the act of 1850: ‘And provided further, That any and all lands reserved to the — 
United States by the act entitled “An act to grant a quantity of land to the State 


~ of Illinois for the purpose of aiding in opening a canal to connect the waters of the. 
‘Illinois River with those of Lake Michigan,” approved March 2, 1827, be, and the » 

_ game are hereby, reserved to the United States from the operations of this act.” 9. 

.. Stat. 466, c.61; Cong. Globe, vol. 21, p.900. The policy indicated by this- reservation 


was pursued in all subsequent acts granting lands to aid in the construction of rail- _ 
- roads; the only difference between the reservation clause in the act of 1850, and 
_ those inserted i in subsequent acts, being that the formér was special in its. applica: 


tion to a particular previous grant, while each one of the latter class was general ; 

 inits. application to prior grants of every kind. The manifest object of the general . 
proviso was to exclude from the particular grant alllands previously reserved tothe ~ 
United States for any specific object whatever, and, thereby, enable the government — 
to accomplish those objects without confusion or conflict in: the: administration of | 
the public domain, and thus keep faith with those to or for whose benefit. prior 


grants were made. Dubuqueand Pacific Railroad v. Litchfield, 23 How. 66; Wolcott 
9. Des Moines Co., 5 Wall. 681, 687 ; Homestead Co. v. Valley Railroad Co., 17 Wall. 153; 
Wolsey v. Chapman, 105 'U.5.; 755; Litchfield v. Webster County, 101 U.S. Tis; =. 
Dubuque, etc., Railroad ». Des Moines Valley Railroad Co., 109. U. 8., 329; ‘Kansas - 
Pacific. Railway v. Dunmeyer, 113 U.S., 629; Bullard wv. Des Moines, ate.; Railroad, 
122 U.S., 167,176; Hastings and Dakota Railroad v. Whitney, 132 U.S.., 357. 
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The deat made by the act of J uly 4, 1866, supra, we aid in the con. 
struction of the Hastings and Dakota Railroad, is as follows: : 
Every alternate section of land designated by odd numbers to the amount of five 
alternate sections per mile on each side of said road; but in case it shall appear that 
the United States have, when the lines. or route of said roads are definitely located, © 
sold any section, or part thereof, granted as aforesaid, or that the right of pre- 
emption or homestead settlement has attached: to the same, or that the same has 
been reserved by the United States for any purpose whatever, then it shall be the 
duty of the Secretary of the Interior to cause to be selected, for the purposes afore-. 
said, from the public lands of the United States nearest.to the tiers of sections 
above specified, so much land in alternate sections or ‘parts of sections, designated 
by odd numbers, as shall be equal to such lands as the United States have sold, 
reserved, or otherwise appropriated, or to which the right of homestead settlement 
or pre-emption has attached as aforesaid, which lands, thus indicated by odd num- 
bers and sections, by the direction of the Secretary of ‘the Interior shall be held by 
said State of Minnesota for the purposes and uses aforesaid. 

It will be seen that by the terms of the grant, indemnity i is allowable 
to such an amount— | ae 
as shall be equal io such lands as the United States have sold, peseepad: or. ee wise 
| appropriated, or to which the right of homestead settlement or pre-emption has 
attached as aforesaid, > 

After thus. specifically or anting indemnity in aitouie equal to the 
land that had been reserved or otherwise appropriated within the limits — 
of the grant, it clearly could not have been intended: by the proviso _ 
above quoted—the purpose of which was, as found by the supreme 
court, merely to exclude from the grant— | | 
- all lands. previously reserved to the United States for any specific object na ices 

and, thereby, enable the government to accomplish those objects without confusion | 
or conflict in the administration of the public domain, and thus keep faith with | 
_ those to or for whose benefit prior grants were made, . 
to limit or restrict the indemnity grant, and it never thas been SO con- 
_. strued either with relation to this or any other grant although a. simi- 
dar provision is found in nearly all of the railroad land grants. -- 
_. The objections raised to the sufficiency of the indemnity seléction by 
the Hastings and Dakota Railway Company, covering the land in 
question, are overruled and your office decision rejecting the applica- | 
cation by Ross is affirmed. 





HOMESTEAD ENTRY—MARRIED WOMAN, 
HEATH ¥%. HALLINAN. 
A married woman is not a qualified applicant for the alent of homestead entry. 
Secretary Hitchcock to the Commissioner of the General. Land Office, 
(W. V.D.) October 25,1899. » | (J. L. McC.) . 


Thomas Hallinan, on March es apa made homestead entry for the » 
NE.4 of the NE. 4 and lots 1, 2 2 and 8, of See. 9, T.9 §., B. 38 E., 
Blackfoot land district, Idaho. 


The land had on ‘that day been opened i phi township Sink 3 #4 


of survey having been filed in the local office February 2, 1897. 
On March 30, 1897, Elizabeth John Heath applied to make home- 
stead entry for the NE. 4 of the NE.4 and lot 1 of Sec. 9, and the W. 


Sy 


268 "DECISIONS RELATING TO THE PUBLIC. LANDS. 


-3 of the Nw.4 # of Sec. 10, 7. 9 S., BR. 38 B.. Sad’ application’ » Was at 
tejected as to the NE. 4 of the NE.4 and lot 1 of said Sec. 9, because - 


of Hallinan’s prior ee She. appealed to your office,. alleging i inan 
— affidavit filed in support of said. appeal that she settled upon the land — 
in controversy in 1893, three years prior toany settlement by Hallinan, — 
- and had. expended five hundred dollars in improving the same. Your 
office ordered a hearing, which was had December 17, 1897.. ‘As’the 
result thereof, your office sustained the action of the. Toeal officers in 


rej jecting Mrs. Heath's application. She has appealed to the Department. 2. 


The testimony taken at the hearing showed that her former husband, 
Charles John, went. upon the land in 1889 or 1891; that she went upon. 
the land at that time, but was absent for a large portion. of the time for 


_ two or three years thereafter; that in 1892 Mr. John deserted her and 


abandoned the land; that in 1893 she established her permanent resi- 
dence upon the land, and about the same time obtained a divorce; that 
on September 29, 1896, she was married to George Heath; that, with 
the assistance of her children and -her present husband, she haw’ con. 

tinued to improve the tract in controversy, the. improvements at the 


~~ date. of her application to enter being valued at between five and six 


s hundred dollars; that she and her present husband, Heath, were resid © 


- ing on the land on March 4, 1897, when it became subject t to te 


The appellant contends: 


That under the law of May 14, 1880, the date of ee must relate Saek to the date — 
of settlement; and as the plaintiff, settled on the land: in controversy in 1893, when 
asa deserted wife she hada right to make such settlement, she is entitled tothe — 


fruits of that settlement; and her remarriage before her act of. settlement could be | ae 


| _ perfected, by reason of the land being unsurveyed and not. subject to entry until 
after cher. remarriage, did not alter her right acquired by her settlement. 


Whatever rights Mrs. Heath might otherwise have had under the = 


- ~ homestead law she lost upon her. marriage (Rachel McKee, 2 L.D., 112; _ 
- Martha O. Murray, ibid.). The appellant cites authority to the effect tat * 


~ that after a sole woman or a deserted wife has made entry, her marriage 
| will not invalidate such entry. The citations are not in point, inasmuch 
as in the present case there had been no entry nor application: to enter 
| by the appellant prior to her marriage. - A person seekin z to make entry 
must at the time of the application: be a qualified entryman.. 
The decision of your office rejecting Mrs: Heath’ Ss epyueauen is there- 
fore affirmed. . 7 7 . , 


: RAILROAD GRANT-LANDS EXCEPTED—PRE-EMPTION FILING. 
| | OREGON AND CALIFORNIA. R. R. Co. 


oe An ites eal pre-emption: filing existing of vecord ae the date: of ‘he passage of the 
act of July 25, 1866, is a subsisting claim that excepts the land. covered. oe 
from the operation of the grant made by said act. cra tes . 


oe Secretar yr Hitchcock to the Cominissioner of ¢ the. General. Land Office, a 
UW, Vv. D.) a - October 25, 1899... ris eM (BE. W.C.) - | 


An appeal has. béan: filed on: behalf: of. the Oncor and California ee 


| . Railroad Company. from your. ome decision of June 24, 1899, — 7 
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- for sae gelintion its listing of the NW. £ of See, 5, T. Mt S., aie v4 W., 


- Roseberg land - district, Oregon, for ae reason, as ‘held in your office a 


* decision, that said tract was excepted from the grant made by the act 
of J uly 25, 1866 (14 Stat., 239), under which appellant lays claim to the 
: land, becange at the dats: of the passage of said act making the grant. 


,. this fend was embraced in the prpcmaras pre- euption filing of J ohn W. 


Dixon, made March 6, 1857. 
7 This land being of the class known as “unoffered, ” said filing Was a 
* subsisting - claim nt the date of the passage of ie! act making the: - 
grant, and the tract covered thereby was not public land at that date 
within the meaning of said grant and therefore did not pass there-_ 
under.. (Bardon.v. Northern Pacific R. R. Co., 145 U.S., 535; ‘Northern - 
Pacific R. BR. Co. v. Smalley, 15 L. D., 36.)" 
| In the appeal it is urged that the decision in the case of. ‘Bardon v, - 
Northern Pacific R. R. Co. , supra, is not controlling in this case, because 


_- in that ‘case the land was covered by a completed entry, the preemptor = 
‘having made proof and payment on account of his preemption filing a 


. prior to the date of the passage of the act making the grant. - | 
While it is a fact that the record showed an entry of the land involved 
_ in that case, yet it can not be said the decision of the court was con: . 


trolled by that fact, for in the later case of Northern Pacific R. RB. Co. 


- De Lacey, 174 U. 8., 622, referring to the preemption’ filing of Flett 


: wher eon no entry had been’ macle, the court used the following lan guage: a _ 


At the time of the adoption of the resolution of 1870 there had been filed, April 
9, 1869, in the local land office the statement of John Flett, declaring his intention © 


to purchase the lands in dispute under the laws of the United States authorizing — 
the preemption of unotfered lands, and that ny heing unforfeited and uncancelled, — 


operated to except the lands from that. grant. 


| Your offfe ce. decision is accordingly Affirmed. 


AS. 
ior" g 


RAILROAD @RANT-MINERAL LANDS—INDEMNITY. 
TULARE Om AND D MINING Co. v, SOUTHERN PACIFIC R. R. Co. 


‘Lands ehiedy. valaaiie: for their deposits of asphaltum are diet subject to selection, 7 
as indemnity under, a railroad grant from which mineral lands are "0 specifically | 
excepted. - a 7 t 


Secretary Hitcheoek to the Commissioner re the General ‘Land Office, 
(W.V.D.) + ——s« October 26,1899. (BF. O. Di.) 


| The Southern Pacific Railroad ‘Ooauany! has sopeaiea from the’ 
decision of your office of July 1, 1898,. sustaining the protest of. the » 


- Tulare Oil ancl Mining Company against the selection list, No. 48, of *~. 


~ the said railroad company as to the SE, 4 of Sec. 19; the E. i of SW. 4 

and. SE. 4 of Sec. 21; and the SE. 4 of Sec. 29, T. 30 8., RB. 22 E., M. D. 
-. ML, Visalia, California, land atsicict: on the: Pecunid that the anid lands te: 
are more e valuable for miner al than agricultural purposes. | 


n ey : i ae aot 
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‘Your office, on. 1 November 21, 1895, ordered: a hearing to’ dctetinits << 


. ‘the character of the followi ing deserihed lands, embraced i in the South. 
. ern Pacific Railroad Company’ s indemnity list, No. 48, upon the pr otest 


‘filed by the said Tulare Oil and Mining Company alleging the same to — 


aa contain valuable deposits of asphaltum, oil and g ypsum, and that they. - 

are owners. of oe locations thereon. The said landisallintown- 

7 ship 30 8., R, 22 E., M.D. M. Visalia, California, land district, and is ee 
more particularly described as ‘ellows: the S. 4 (fractional) of Sec. 19; - 
: the B. dof SW. 4, the SH. 4 and the N. 4 of Sec. 21; the NW. 4 of NW, 4, 


the E. 4 of NW. ‘L and the E. 2 of Sec. a0; and the SE. 3 of See, 29, or 


said township and range. 


- Pursuant to your office ander: a. fame was ce at is Tock office, 
- on March 24, 1896, with both ae alle and among was” daly 
submitted. | | 

~The protestalit eoanced no testimony as to the N. 4 of NEL 4 and : 
Nw. 4 tof Sec. 21, the NW. 4 of NW. 4, E. 4 of NW. + and. i. 4 of Sec. 
24, bat withdrew their protest, as. to the saine. ae 

The railroad company submitted testimony. to vilie effect nes the said 
lands, as to which the protest” was withdrawn, _were agricultural and 
not mineral. 3 

Upon considering the ‘case, the Heal: amos: recommended that the 
selection of the. railroad company be canceled as to. the SE., 4 of Sec. 
19; E. sof SW. stand SH, 4 of Sec. 21; and the SE. + of Sec. "29: and 
that the protest of the Tulare Oil and Mining Company be dismissed 
as to the N. 4 of Sec. 21; SW. 3 1 of Sec. 19; N. $ of NW. 4, SE. 4. of 
NW.4 and i. $0 of Sec. aN, all of the said township 30 8. , range 22 K., 
M.D. “M. | : 

On appeal, your office afiried? the ihion oe the (seal office. The 
railr oad company has appealed from your said decision; but the Tulare 
Oil and Mining Company has not appealed from. fiat part of your 
~ decision which dismisses its protest as to the lands. above. described. . 

- Since the case has been under consideration by the Department, on | 
September 25, 1899, your office transmitted'a motion for rehearing, filed 


| — in-the local office by the Tulare Oil and Mining Company, on Septent- 


_ber 15, 1899, and that motion will be aa at of mee procaine! fur- | 
. therin the case. a 
Said motion alleges newly disdevered sass ane asks that a anes: | 


ing be granted as to the N. $ of Sec. 21; the SW. 4 of Sec. 19; the N. 


tof NW. 4, SE, 4 of NW. 4 and E. 4 of Sec. 97, T. 30 8 , B22 B. »M.- 
D, M., which lands are the same lands held to be non- minéral by your 


4 | office decision (from. which decision the protestants failed to appeal), and. = 


e | all of these lands, except the SW. 4 of Sec. 19 and. Ss. q of NE. 4 of Sec. 


ae 21, are the same lands as to which the protestant withdrew its. "protest, - 


Without discussing. the question whether or not a rehearing could oes 


ptore be granted the protestant as to those lands against which its — 


pretest was withdrawa,. Ab 1S. sufficient to Say, in ae of me said e 4 
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motion ae rehearing, ‘hat. the development relied on as. Ene. basis of 7 
said motion is not on the lands embraced in the said motion, but only - 
on lands adjoining and in the vicinity thereof. The motion 1S accord. 
ingly denied. _ ? 

While it is alleged the protestant that the lands eieh are the - 


subject of this appeal contain and are chiefly valuable for their deposits _ | 


of asphaltum,- petroleum oil, gypsum, and. kaolin, the testimony is. 
- directed more particularly toward: the discovery. and » production of 
asphaltum and petroleum oil. | 
This Department in the case of one Oil Company (25, L. D. , 3o1,) 
held that lands chiefly. valuable on account of the petroleum desseits 
contained therein are only subject to entry under the mining laws.and 
not subject. to selection as indemnity under a railroad grant wherein 
mineral lands” -are excepted from the operation of the grant, and 
asphalt or asphaltum. has for a very long period been. recognized as a 
mineral deposit by this Department; and clearly comes within the doe- 
trine announced by the: Department in “Pacific Coast Marble Co. v.- 
Northern Pacific RK, h, Co. (25 L. D., 233) that— | | B. oF =; 
Whatever is Tecognized as a mineral by the standard’ authorities, uietiee ar 
wetallic or other substances, when found in the public lands, in quantity aud quality 
sufficient to render the land more valuable on account thereof than for agricultural 
| purposes, must be treated as coming within the purview of the mining laws. 
Accordingly, it must be held that lands chiefly valuable for their 
deposits of asphaltum are not subject to: selection as indemnity under | 
a railroad grant wherein mineral lands are excepted. | 


The question as to the character of the lands in controversy herein 
will now be considered. , 


Upon examination of the field notes of the surveys of peas ids on 
file in your office, it appears that deputy surveyor John Reed, who sur- 
veyed the parts of the township involved. herein, except Bec: 21, in- 


‘July, 1874, says, in the general description of the land surveyed (see 


California Field Notes, G. L. O., Vol. 80, page 573): 


The part of the township which ae been surveyed lies at the edge of the Pillans 
Plains and is noted for containing a number of sulphur and petroleum oil springs. 
‘In the NE, corner of section 29 is a large spring of petroleum ; the oil of which in a 
hardened state has covered the surface of the. ground to the extent of. four or five 
acres, and to the depth of several feet. In sections 20 and 28 there are other springs 
of a similar character though smaller. The part of the favre surveyed js valu- 
able for nothin g except the above mentioned springs. | 


Deputy Surveyor Howard B. Carpenter, who, : in May, 1893, J inveved 
ey the lands in dispute, says, in his general description of the same (Vol. 
— 2, pp..300 and 383, California Field Notes, G. L,O.), that— | 


the land embraced in the portion of the township surveyed by me is rolling hills, 
‘with small valleys between. them covered generally with grass and scattered sage 
brush. There are extensive beds of asphaltum and bituminous sand stone in secs. 
19, 20, 28 and 29, . There is one oil well in Sec. 29 and another being sunk in the 
~ game nection: There are many mineral locations in these sections... .. ‘The 

_ Southern Pacific R. R. Co. have recently built a branch line: from Baker sfield to the © 
- asphaltum beds, and have their terminus at Asphalto, in section 20, : a 
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“hese returns of tiie: surveyors constitute a a * inineral return” of the a 


| lands i in controversy, except those in See. 21, which are not includedin 
the mineral return, and while the surveyors return as to the character 
of land aonsttites but a small element of consideration when the ques- 
~ tion as to the true character of the land is at issne (Aspen Consolidated. . 
Mining Co. 2. Williams, 27 L. D., 1), ‘yet it is sufficient to cast the bur- 
den of proof. (Magruder Ve Orepan: and California R. R. Co., 28 L. D., 
174.) Hence. as the lands, the subject of this controversy, except those 
in Sec. 21, are returned as mineral, the burden of proof is upon the 
railroad company, and upon a careful examination of all the evidence. 
in the case, it is very clear.that the railroad, company has failed to sue- 
cessfully sustaiu this burden as-to those lands embraced in the mineral 
return and held both by the local oftice and your office to be more val- 
- uable for mineral than agricultural purposes, to wit: the SH. 4 + of See. 


19, and SE. 4 of See. 29, T. 30 8., R. 22 E., M.D. M., and no anfficient'. - 


reasons appearing for disturbing ; your office decision as to those ee ; 
| the same is hereby affirmed. re : 

As to the lands situate in Section 21, it appears ctiat dieg- a were not | 
returned as mineral lands in the surveys made thereof, hence the — 


_ burden of | proof in establishing the character of the lands situate in : 
_. said section 21 and held to be mineral lands, to wit, the E. 4 of SW. 4 


and the SE. 4, is upon the mineral atmianita apd upon a careful exam- 


ination of the evidence submitted herein relative to said lands itis 
shown, as to their agricultural character, that while they are not suit- — 


able for raising ag ricultural crops thereon, yet they have some value as — 


sheep grazing lands; and as to their valtie for mineral purposes it a) 
appears from the testimony of the mineral claimants. themselves that a. 


no. mineral of any quantity or value has been found. on said lands. 


Some few pieces of asphaltum were found, but the principal result of . — 
what little prospecting and developing . have. been done is the finding -% 


- of “indications” of mineral, aud it can not be said that the indications 


-- found on these lands in section 21, of oil. and asphaltum, demonstrate 


that there is a permanent deposit. of those minerals which will pay to © 
work. Accordingly, it must be held that. the. evidence herein fails to 
show that the said lands, to wit, the E. 4 of SW. i and the SE. + of said 
section 21, are more valuable: for mineral than agricaltaral ee 
‘and your office decision is therefore hereby reversed as to the same. 
As to the lands embraced in the withdrawal of the protest of the 
protestants, and held to be non-mineral by the local office and your 
office, to wit, the N. 4 of NE. 4. and NW. 4 of Sec. 21; the NW. 4 of 
NW. 4, E. 4 of NW. hand the E. 4 of Sec. O17, T. 30 8., BR. 29 E. , M.D. "M., 
no. evidence was introduced relative thereto by the. protestants, and 
the evidence sub mitted by the Southern Pacific Railroad. Company seems 
to warrant the conclusion that the. lands have more value for agricul- | 
_ tural or grazing than for mineral purposes. Theretore your office 
— decision is s affirmed aS to those lands. ie at y be 


DECISIONS RELATING TO THE PUBLIC LANDS. —- 27 


As to the SW. 4 of Sec. 19 and the S. 4 of NE: 4 of Sec. 21, of said 


T, 30 8., BR, 22.E., “which were held to be non-mineral, together ‘with the ; _ 


lands as to which the protest was withdr awn, both by the local office 
- and your office, upon a careful-examination of the evidence a reversal 
of the coneurring decisions below does not appear clearly warranted, 
| therefore the decision of your office relative.thereto is affirmed, 

The protest of the Tulare Oil and Mining Company will be dismitased: ‘ 
as to the N. 4, the E. 4 of SW. 4and SE. 4 of See. 21; the SW. 4 of © 
Sec. 19; the N.4 of NW. 4, 5H. 4 of Nw. 4 ae the E. 7 of Sec. 27, all 
of T, 30 8., R, 22 E, M.D. M. eo 

The Southern Pacific Railroad ee selection list, as to the | 
SH. 4 of Sec. 19 and the SE. 4 of See. 29, T. 30 S., ‘aR. 22 H., M.D. M., 
will be canceled. - | 

The decision of your office is modited in accordance herewith, 


“ 


SOLDIER’ ADDITIONAL HOMESTEAD—ASSIGNMENT. 
dD. AL TALBOT, 


The spaced will not undertake to determine rights claimed under an alleged 
assigument of a soldier’s additional homestead privilege, in the absence of an A 
application for the exercise of said DELVES: . a7 


| Secretary Hitcheock to the Commissioner of the Conerdl tana Office, | 
Wi VeDy 3. 4 : October 30, 1899, —_ (C. J. W.) | 


On Jane 27,. 1898, D. H. Talbot of Sioux City, Iowa, informed your - 
office by letter of that date, that he had become the purchaser of the 


soldiers’ additional homestead right under section 2306, Revised | a 


. Statutes, of William Haughawont of Webb City, Missouri, said right 
being additional to his original homestead entry for the S.4 SW. 4, 
See. 12; T. 24 Ni, B. 7 W., Sth p. m. ; for eighty acres, made at: Ta 
Gmase, Wisconsin, in September Or October, 1863,. The purpose of the 
letter, it was stated, was to request your office to notify the writer, . 
“should any one doin the right of purchase of said entry, in order that 
a hearing might be had to determine the proper owner of such right. 
— On July 12, 1898, your ones, in’ BORD OASe to. said letter, stated inter 
alia—. | | 
In reply I have to state. that this office must refuse to aeeenl oes of the assign- 
mént of the additional right until there is filed in the local office having jurisdiction 
over the tract applied for, evidence of the aecgnment of the wert and a for meant 
application for the tract desired. : | | 
On July 22, 1898, Talbot, replying to your ister of June 27, 1898; 
- Stated in snbstance that he desired formally to appeal | from that Bart | 
of your letter in which you declined to accept notice of assignment, . 
except in the way indicated, and he a a desire to file an argu: 
ment and cite authorities. 3 : : : 
— 2967—voL 29-18 
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On ene 4, 1898, your office replied to said letter of 5 uly 29, 1898, 
indicating the manner in which under bap rules of practice appeal 
could be taken. 


On August 23, 1898, Talbot, replying to your letter of August 4, 1898, 


asked for additional fins within which to prepare his appeal and’ argu- 


ment, and requested that the appeal and argument should apply also_ re 


_ to certain other cases | in whe he claimed to be the purchaser of similar 
. rights. 
— On September 16,1898, your office, in 1: response, jieforinea: ‘Talbot that 


each case would require a separate appeal, and allowed thirty days 


- from date of said letter within which to file appeals. He appealed in 
the case of his purchase from Haughawont, and exception is taken to 
. the refusal of your office to accept notice of the assignment of the | 
Pe additional right, until there is filed in the local office having jurisdic- 
tion over the tract applied for, evidence of the assignment of the right | 
and.a formal application for the tract desired. -The contention of the 
appellant is that this rule, or regulation of the Department, tends to 
diminish the value of the additional right granted the soldier under | 
‘section 2306, Revised Statutes, and is in the nature of .a restriction | 
upon the right which is contrary to the spirit and meaning of said sec- 
tion. Without admitting the soundness of this contention, it is to be — 
observed that-in the case under consideration it is presented and urged 
by the purchaser of the soldier’s additional right and not by the soldier | 
himself, whose interest in the right has ceased. Such a purchaser cer 


_ | tainly has no right to complain, so long as he is left free to prove his | 
- purchase and exercise the right under the regulations in force at the 
time of his purchase. Prior to the decision of.the supreme court of | 


the United States in the case of Webster v. Luther (163 U.S., 331), the 
Department had held the additional right granted by section 2306, | 
Revised Statutes, to be a personal one, not transferable, and to. be. 
exercised only by a donee, The supreme court, however, in the case — 


cited held the right to be transferable, and assignable, and recognized 7 | | 
_ it as having the qualities of a property right, which oo donee might i 


| _ dispose of as he saw proper. 


Thereafter, departmental rulings and regulations in reference to the aes 


~ right in Seonon were as nearly as possible made to conform to this 


- puling. Prior to this decision, to wit, on February 13,1883 (LUD, 
654), the practice of certifying the sdditional right, was discontinued. 
After the decision of the supreme court hereinbefore referred to, in the 

ease of Elijah Putman (23 L. D. , 152), the propriety of returning to the a 


: tule of certifying the additional homestead right was considered. dt 


ae was therein held. in reference to said right: 


- The soldier may obtain this right for himself, or sell it to sactheks itis nea neces- 
_. gary to the exercise of either privilege, that the right be certified; no Seubute ae 
it. and. good administration forbids it. 


Tt will thus be seen that in every case where the » soldier or sailor is 
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‘entitled to the additional homestead right, the Department is committed 
_ to the doctrine that he may at his Opuon: exercise the Tight himself os 
sell it to another. | 
_- In the recent case of Ricard Li Powel es L. D., 216), it was held in 
- substance that burdensome requirements of. proof of the right to locate 
by assignment, should not be made, but it was further said — 


The Department is urged b y the appellant in this case to establish a ore rule | 


"that shall hereafter govern the proof of assignment of. soldiers’ additional homestead | 


| rights, but it is not believed that such rule would serve any ¢ good purpose. 


The soldiers’ additional homestead right is absolute; and exists by 
| operation of law, as does the power to transfer or assign the right, and is — 


not dependent upon departmental action for its validity. lt may well be | : 


doubted if the Department has any jurisdiction to take action affecting ; 


such right, except in connection with an application toexercisetheright —_ 


by the soldier or his assignee, by its location upon the public land. ‘The 
suggested chan ge in the regulations contemplates the final adjudieation : 


of the right, in advance of any application to have it attach to specific — 


land. Until such application is made the Department can not super- 
vise the exercise of the right, and the United States is no proper party | 
to a case which involves no more than the power of. the soldier to sell — 


-or transfer his right, this power being recognized by. the law itself. . “ 


“Your office therefore properly declined +0 accept notice of a transaction 
to which the United States was not a party and your ores, decision i is _ 
‘therefore affirmed. , 2 | 2 


“HOMESTEAD ENTRY—MINOR CHIEDREN-SECTION 2292 »R. Se 


‘HENSLEY ®. BUFORD'S Hurrs. oe ee 


On ae death of. a Hovhcstention who: leaves minor eathaeen: ‘and tie death. ‘of ‘the 7 | 


‘3 wife, the right to the. land vests in said minors’ under section 2292, R. 8., and 
can not be defeated by a subsequent contest on the ground that Hees entryman . 
failed to co mply with the law i in the matter of residence. pe 


ee Hitchoock to the Commissioner a the General Land Office, | 


(WL. D) | October 80,1899. (O.W.P.) 
On March 9, 1892, Henry Buford madé homestead entry,’ No. 3232, of — 


the SE. +4 of Bae. q, T. 12.N., RB. 5 E., Oklahoma land district, Olishoma: 


‘Territory. On March 28, 1899, Farris Hensley filed an affidavit-of con- __ 


- test against said entry, charging that the entryman in his lifetime never _ a 


established or: maintained a bona fide residence on the land, and that | 


-.- no one has lived thereon since the entryman’s death, which occurred 


prior to October, 1893; that the entryman’s leave of absence was 


_. fraudulently obtained, and his. heirs are taking advantage of the fraud 


and failure of the entryman. On April 21, 1897, the contestant: filed | 
an amended affidavit of contest, in which ib is stated: that the entry- 
man died on August 12, 1893, and his widow on August ; 21, 1893, leav- 


| ing, as noe Thomas, Laura, Efe, and, Violet Buford, all minors: and - : 
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“eiati on  Ostobar 10, 1893, David N. Nelson was ee legal guardian ae 


of said minor eins, and making, substantially, the same allegations 
against the entry as were made in the original affidavit of contest. 
_ A hearing was had, and upon the testimony adduced the local officers — 
found in favor of Buford’s heirs and recommended that the contest be — 


' dismissed. On appeal your office held that, while the facts warranted 


. the conclusion that Buford made his entry in good faith and that it was _ 
his intention to make the land his home, and that if he had not been © 


taken ill he would have done so, yet it appeared that he never in his. : | 
lifetime established a residence on the land, and that while the heirs = 


have not been in default as.to cultivation and improvement, they have | 

not as to residence cured the entryman’s default by resigns? on the 

land, and reversed the decision of the local officers. 7 
 Buford’s heirs appeal to the Department. a | 
It may be admitted that Buford never established Aaeicen upon the. et 


land, but such default, had he lived, might have been cured by him, or 


it might have been puro by his wife, had she lived longer, but she 
died a few days after the death of her husband. There had been no 
forfeiture of the entry prior to the death of both parents, and. the con- — 
test was not instituted until more than two years after their death, . 
when the right to the land had vested in their infant children, and, in. 
my judgment, these minor children were not required to do anything” | 


towards curing the default, if any existed.. The fact of their being . © 


4 infant children and the death of their parents was all that was required 


a to establish their right to the land and to a patent. 


_ The supreme court, in the case of Bernier v. Bernier, 147 UL S., 242, 
247, in construing sections 2291 and 2292 of the Revised Statutes, said: 


The object of the sections in question WAS. to provide the method of complet-- 


| ‘ing the homestead claim and obtaining a patent therefor, and not to establish a line — - 


of descent or rules of distribution of the deceased entryman’s estate. ‘They point 


~-- out the. conditions on which the homestead claim may be perfected and a patent — 


obtained; and. these conditions differ with the different positions in which the fam-— 
ily of the deceased entryman is left upon his death. If there are adults as well as 
minor heirs, the conditions under which such claim will be perfected and patent. 

-issued are different from the conditions required where there are only minor: heirs 


and. both parents are deceased. In the one case the proof is to extend to that of res- 
idence upon the property, or its cultivation for the term of five years, and show that. 


-no part of the land has been alienated except in the instances specified, and the. 
. applicant’s citizenship and loyalty to the government of the United States; but in | 
the other case, where there are no adult heirs and only minor heirs, and both parents — 
are deceased; the requirements exacted. in the first case are omitted, and a sale of 


the land within two years after the death of the surviving parent is authorized for: 


the benefit of the infants. ‘The-fact of their being infant children and the death of - 


| _ their parents is all that i is Tequired to establish their right and title to the proupeee 7 a 
a3 and to a patent. 7 
Section 2292 was, in our judgment, only intended to give to infant children hie. | 


benefit of the homestead entry and to relieve them, becanse of their infancy, from 
the necessity of proving the conditions required when there aré only adults, or adults 
- and minors, mentioned in the previous section, and toallow asale the land within — 

a Peeas pertad for their benefit, po ee ae 
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‘Hensley’ contest. should bé dismissed, and a patent ened to the 
minor heirs of the entryman. | , . | . 
Your office decision i is accordingly reversed. 


INDIAN HOMESTEAD—ACT OF JULY 4, 1884, 
DELoRME » CoRDEAU. 


‘The word ‘ located, ” as used i in the act of July 4, 1884, is employed i in the sense of 
_ setilement, and refers to a settler who i is living on the land, , 


Secs Hiteheock to the Commissioner of the General Land Office, © 


(W.V.D.) October 80,1889. (GG) 


- April 13, 1897, <Behepore Cordeau made honiestead aney No. 8784, for. 
the SE. 4 of Sec. 21, tf. 161 Ny, R, 71 W., Devils Lake, N orth Dakota, 
land district. i 

* May 29, 1897, Frank Delorme filed affidavit, of contest against said 
entry, alleging: = | | 

That the said Prospere Cordeau has made no improvements upon said ind of any 

_ kind whatever, and that said Jand is improved and cultivated and has been improved 
and cultivated by deponent as an American Indian of the Turtle Mountain Chip- 
_. pewa tribe for a period of nine years; that deponent claims said land as an Ameri- 
- can Indian, and desires to file an Indian homestead thereon ; ; that deponent has.on 
said land the following improvements, to wit, twenty-two acres under cultivation, 
«which I have sown to wheat, furnished by the government, for the past seven years, © 
forty acres in hay land, which I have cut for same length of time. I built a log 
house twelve feet square, about eight years ago, which was stolen off the land. 
am now living in a tent on the land with my family. | a 


OA hearing Was duly had, at which both parties pare and upon 
the evidence submitted thereat the local officers rendered decision in 
favor of Delorme, on the ground that he has been in possession of the 
land in question under color of right for several years, thinking his title 
to be good. From this decision Cordeau appealed to your office. | 

August 22,1898, your office reversed ¢ the decision of the local officer 8, 
finding that. | 


the plaintiff has not and never has been an inhabltntd of said laud, an his posses- 
-sion, occupation, and use of the same at the time of and prior to said entry, were not 
“such as to entitle him to the benefits of the act of J Wy 4, 1884 i Stat., 96). 


Delorme has appealed to the Department. 
The record in this case discloses, among other things, that the pints 
- tiffis a Chippewa Indian of the Turtle Mountain tribe and is borne on 
the rolls of the agency as such. He lives, or did live until after this 
contest was initiated, with his wife and two children on the Turtle - 
. Mountain Indian reservation four or five miles from the land in contro- 
versy. Heowns a house there in which he has lived for two years, — 
. prior.to which time he lived with his father on said*reservation. He has 
claimed the land in controversy for eight or nine years and has culti- 
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- vated beat Sever acres every year that he cs could get seed ou the | 


4 ge agency to sow it. ” He cut about forty loads of. hay on the land each 7 


year. He had no crop there in 1896 but in 1897 after Cordeau’s-entry 
he sowed ten bushels of wheat and started to build a log cabin, which — 
was not completed at the date of the hearin g. When he did work on 
this land he went to his home on the reservation each night. He testi- 


fies that he was going to move on said land in the spring of 1897, “if 
~ the place had not been jumped, “and that “I never filed upon this land : 


because I was told we would have a big reserve and this land would 
be inside of it.” He does not claim to have resided upon the land until 
after the date of Cordeau’s entry? and. ab time of ener was syne 
thereoninatent. - © 

The defendant testifies that’ when he made: ae entry he was not 
aware that there were any improvements on the land embraced therein, 
that there were about eleven acres of plowin ¢ which were covered with — 
“wild grass and foul weeds,” and that there was no building on the. 
land. About two weeks prior to the hearing he broke five or six acres 
of said Jand and has thereon a frame shauty twelve feet square. He 
: Boevs: on the land and boards with his father on an adjacent tract.~ 
It is provided by the act of July 4, 1884, supra, under which the i 


- plaintiff applies to make an Indian homestead: 


That such Indians as may now be located on public lands, or as. ‘may. ander a 7 
direction of the Secretary of the Interior, or otherwise, hereafter.so locate may avail 
. themselves of the provisions of the homestead laws as fully and to the same > exteut: 

as may DOW be done by citizens of the Uuited States. is 

From what i is set forth herein it is obvious that plaintift has Tee shown 
himself entitled to make entry under the provisions of this act. He . 
does not claim to have been “located” on the land prior to defendant’s 


oe entry but merely alleges cultivation and improvement of a small por- 


tion thereof for the past eight or nine years. The word “located” as. 


used in the act of J uly 4, 1884, is evidently used in the sense of settle... 


ment. Therefore, in order. to avail himself of “the provisions of the 
homestead laws,” under said act,.and to defeat Cordeau’s entry, it was 
necessary that Delorme should have been “located” on the land in 
controversy when said entry was: made; which means, in other words, — 
that he must have been a settler living on said land at that time. Not 
being so located your. office properly dismissed Delorme’s | contest and : 
held Cordeau’s entry intact. 

As six months had. not elapsed since 5 thie: is of defendant's entry 
| he was not yet subject to the charge of non- -compliance with the law in 
‘the matter of improvements, as.made in plaintiff’s affidavit of contest. 
| _ Your office decision j is hereby é affix med. - 7 7 . 

. “Moran x ALS ANTLERS PARK. -Rreunr ConsoniDArED 
a _ Mrnine Co. 


Motion for review. of departmental decision of hemi 21, 1899, 29 7 


a Ld D. , 114, denied by sao) Hitchcock, October 30, 1899. 
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_ HOMESTEAD EN'TRY~MININ G CLAIM—APPLICATION. 


“ELDA MINING AND MILLING Co, 


4 


A mineral application should not be allowed for land embraced within a por sub- _ 


sisting homestead entry.. 


Secretary Hitchcock to the ‘Commissioner of the General Land Office, 


—(W.Y. D.) — October 30, 1899. (H. G.) 
On ‘June 13, 1896, Estella. Gertrade: Flint (now’ Estella Gértrada 


a Johnson) made homestead entry for lots 13 and 14 of Sec. 4, and lots 


. 28,29 and 44 of Sec. 5, T,15 8., R. 69 W., in the Pueblo, Colorado, land ° 


‘district. On March 20, 1899, this Department aftirmed the decision of 


_ your office rejecting her application for an extension of time for one year - 


within which to make payment for the said land under her commutation ; 


_. proof offered on September 27, 1897 (unr eported). 


After said homestead entry was made, and on September 30, 1896, | 


the Elda Mining and Milling Company, a corporation organized adie 7 


existing under the laws of the State of Colorado, filed mineral applica- 
tion No. 1926 for the Leslie B. Keeley and other lode mining claims in 


said land district, and on December 28, 1898, made mineral entry No. 


1880, said land district, therefor. The delay in making the mineral 


entry was doubtless owing to the pendency of a number of adverse 


suits instituted in the local court by the owners of conflicting mining 


claims, A portion of the said Leslie E. Keeley lode claim lies in lot 14. 
of said section 4, T. 15 S., RB. 69 W., covered by said homestead entry. | 
Your office on April oT, 1899, herd that the said homestead entry 


being prior in date to the naieeal application and entry, the said Elda 7 


Mining‘ and Milling Company would be allowed sixty days from-notice 


thereto within which to show cause why its said mineral entry should — 


_ not be canceled as to its conflict with the said homestead entry. 


In response to this rule the said company filed its unverified answer, 


made by its attorney, in substauice, alleging: That the land. adjoining 


the tract in question, and in its immediate vicinity, is mineral land and 
has been known to be valuable for mineral for many years; that the 


 gaid location of the Leslie E. Keeley lode was based upon a valid dis- . 


covery of mineral, was made long prior to the inception of any rights of 
the liomestead sted on an, and that this prior location of said lode min- 
ing claim, based upon a discovery of mineral i in rock in place; constituted 
a reservation of the land as against a mere homestead entry which con- 


-. fers only an inchoate right; that in view of the facts that the surround- 


ing land is occupied by mineral locations, and within the limits of a 
noted mineral belt, and as the location was made prior to the homestead 
entry, your office should have held the homestead ‘entry for cancella- 


tion or cited the homestead claimant to. show canse why her homestead - 


ony should not be canceléd to the extent of the conflict. 
_ Your rE coneeorne said a answer to its rule nist, on May 19, 1899, 


> 


‘ \. 
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held that ie was error for the local office to allow the sabeaicees min- oe 


eral application and entry in disregard of the fact that said lot 14, 


upon a portion of which it was laid, was covered by a prior irate toa 


entry. Paragraph 49 of the Mining Regulations, approved December a 


15, 1897, is cited, wherein it is, in effect, provided that the local officers — 
_pefore. receiving and filing a mineral application must ascertain that it 
includes no land which is embraced in a prior application for Davents or io" 


es entry. Your office further held: 


The said erroneous allowance of the mineral application cannot. “operate +o place : 


the burden of proof upon the homestead claimant, nor.is the certificate of location — 


of the Leslie E. Keeley in itself evidence of the mineral character of the land in — 
_ question (See 28 L. D., 177; Lindley on Mines, Sec, 379). Neither does the fact that - 
_ the ground is situate in the Cripple Creek mining district and adj oined by numerous k, 


mining claims, justity an assumption that.it is mineral. 


Your office, therefore, adhered to its decision of ene 27, 1899, and - 
held the mineral entry for cancellation to the extent of its conflict with - 


. sald homestead entry. | 
From these decisions the corporation making the muineial entry —— 
| appeals, - No argument in support of the appeal has been filed. ate: 
Ina communication dated Octover 6, 1899, your office calls attention 
t to the departmental decision of March 20, 1899, refusing to allow to the 


homestead entrywoman an extension. of time within which to make 
payment and states that the homestead entry of Mrs. Johnson is in 


conflict with numerous pending mineral entries, the claimants to which | 
| are urging action in the matter. In compliance with the recommenda- rae 
tion in your said advice, the case has been advaiiced from its order (0) re 


con sideration. “ 
It is apparent that the mineral entry, to the extent. that it conflicts a 


with the existing prior homestead: entry of Mrs. Johnson, was errone-. 
ously allowed by the locai officers. The application for mineral patent _ 
'  ghould either have been rejected to the extent of such conflict, or - 


notice should have been given to the homestead entry woman for the — 
purpose of affording her an opportunity to be heard. Her entry, exist- _ 


ing of record at the date of the application for mineral patent, was 


notice to the world of a prior record appropriation and‘ segregation of : 


_ the land in controversy, and no further entry thereof could. be lawfully. a! 
allowed while her entry still existed of record. 


Even if it be true, as now alleged, that the conflicting minin ig cian 7 
was located: prior to the homestead entry, it is nevertheless equally | 
_ true that the homestead entry was regularly allowed, in the abseuce of © 
any claim of record in the local oftice at the time, as to any portion of 


the tract so entered. .With the application to make homestead entry : | 


was filed the usual non- mineral affidavit, declaring that. the land con- 


_ tained no mineral, and that no portion thereof was claimed. for mining 


‘purposes, thus establishing prima facie the non- mineral char eer. of 
the land covered by the homestead entry. ~ | ae 
| ‘The certificate of location of the mining claim is not of itself, evi- 
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ey iets of the aimeral étaraetas of the tana (Magruder % Oregon and _ 
California R. R. Co., 28 L. D., 174.) Neither can the tract in conflict 


be assumed to be aineral bacaaee it is situated in a mineral belt and 


 o€ 


mining district and is adjacent to numerous mining claims. 


It is manifest from the state of the record that a hearing should be 
had for the purpose of determining the character of the ground claimed 


by the mineral applicant in conflict with the prior existing homestead 


entry of Mrs. Johnson—that is, whether the same is more valuable for 
agricultural or mineral purposes—and you will accordingly direct that 
such hearing be had, with. notice to all eee Hooper v. Ferguson 
e L..D., 712). : 

' The bur den of proof at such hearing will neat upon thé mineral appli- 


| cant, who is in the position of one contesting a prior entry of record 


apparently regularly . allowed. a 
The decision of your office is ; accordin ely modified. All ates pro- | 


~ ceedings upon either of the entries, as to the ground in ‘conflict between 
them, will be suspended to await the final determination of the ques- 
tion in issue at the hearing hereby ordered. 


_ No error is assigned i in the appeal regarding the action. of. your office 


in requiring an amendment of the mineral application to purchase. 


That rulin ng having been apparently aoumosred! in will not pe consider ed. : 


CONTEST—INSANITY OF ENTRYMAN, 


LABATHE v. ROBORDS. | 


A contest against an entry will not be entertained where it appears that the entry- 
man is of unsound mind, and has no. curator or guardian through whom his 


interests May be protected. 


Secretary y Hitcheock to the Commissioner of the General ian Office, | 
(Wa Vee _ October 30,1899, (A. 8. Ty 


On November 22, 1894, Charles Love, a minor child of William Love, 


deceased, by EH. M. Robords, curator, made homestead entry No. 17151, 


for lots 152 and 3, of Sec. 6, T. 44 N., R.15 W., St. Cloud, Minnesota. 
Said entry was made under section 2307 of the Revised Statutes, the 
said William Love having been a soldier in the United States army in 


- the war of the rebellion. 


On March. 23, 1896, Seymour Labathe filed his affidavit of contest. 
against said entry, alleging, in substance, that Robords made said 
entry for the benefit of himself and one Lyman M. Linnell, and in fraud 


of the said Charles Love and of the. United States; that there had 
never been any settlement or improvement on the land, nor any culti- 


vation thereof by said Robords or said ais nor. by any one oe the 
benefit of Charles Love. 
A hea ring was s had upon said silseations: whereupon ms local officers | 
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recommended the snoliation of the entry, and upon appeal to your. . 
office, their action was affirmed, but upon a further appeal to this 


Department said decision of your office was reversed and the contest. 


- was dismissed. (Labathev. Robords, 25 L. D., 207.) ~ 
: Labathe filed a motion for review of. said departmental decision, but — 


ae a same was denied December 13, 1897 (23 L. D., 499). 


Pending: action on the motion for review, however, ain filed a 


new affidavit of contest, wherein he alleges— 


that said land has been wholly abandoned. by said Charles Love and by aaial E. M. ‘ 


| Robords, curator of said Charles Love, and that neither said Charles Love nor said - 
~ gurator, nor any pérson, on behalf of them or on behalf of either of them, has set- _ 
tled upon or cultivated or improved or done any work upon or resided upon said. 


land, at any time since the mouth of July, 1895, and that the little: shanty or eabin 
that was erected upon said land in the spring of 1895 by Lyman M. Linnell, ostensi- — 
bly for said minor but really not for said. minor, has: become and is uninhabitable 
and gone to decay by reason of neglect:and abandonment of it. This contestant 


: _ says that said land. is wild and uncultivated and unimproved pine timberland and 


that no person has in any way cultivated or improved or resided upon or settled 


upon or worked up or in said land, at any time since the month of July, 1895, and | 


that said land has been wholly abandoned by said Charles Love and by said E. M. - 
Robords, his curator; and this contestant further says that no other. house or 
improvements of any kind were ever placed upon said land, ostensibly or other wise, - 
‘in the interest of said Charles Love or of said E. M. Robords, curator; and this con- ~ 
testant further says that said Charles Love arrived at the age of twenty- one. years 
being of full age in the month of August, 1896, fourteen mouths: ago, and that at. 
_ the present time he isof unsound mind and that.said E. M. Robords is the curator of — 


me said Charles Love duly appointed as such curator by the probate court of Green : 


county, Missonri, where said minor and said Robords reside, and now qualified and 
‘acting as said curator and that he was appointed said curator upon the ground that 
said Charles Love was at the time of said appointment, and is a person of unsound ~ 
mind; and this contestant further says that said Charles Love and said Robords 
never resided. in the State of Minnesota at any time during the four years last past 


| and that they have lived in Green county, Missouri during the whole'time; 


' Wherefore, this contestant says that said land has been wholly abandoued, ever 
since the month of J uly, 1895, by said Love and said Robords, curator, if ever any . 
right was initiated therein prior to that time,—and this the said contestaut is ready 
to prove at such time and place as may be named by the register and oon es for a 
hearing I in said case; | 
. Notice of this contest was served on J anuary 31 1896, a after some — 
cont wanaices the case was heard by the register aid receiver on July 
18, 1898, all parties being represented by counsel. On September 9, 
| 1898, the local officers found in favor of the contestant and recom- 
mended the cancellation of the entry. Robords. appealed to your 
office, where, on April 3, 1899, a decision was rendered reversing the 
action of the local officers. diemissing the contest and holding the entry | 
intact, and contestant has appealed to this Department. aa 

“The reason given by you for this decision is as follows: 

This second contest affidavit is substantially the same as the first, andthe Depart- 


| ment having held that the law noe ‘been sufficiently complied with, the matter is 
ves judicata, 


ee original aftidavit of contest charged, in eubstance, that the se 
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7 giameeaa entry was unlawful and frandulent i in that it was made by | - 


~~ said Robords in collusion with said Linnell i in pursuance of a corrupt | 


. agreement between them to secure title to the land. for their own use 


and benefit. In the departmental decision hereinbefore referred to it - 
' was held. that.an agreement had been made by Robords with Linnell 
to sell him the land and that sueh agreement was in violation of the .. 


- homestead law and fraudulent on the part. of Robords, yet that this 


was a matter with which the minor had nothing to do; that he was in - 
no sense a party to such agreement; that. he knew nothing of it; and 
that as an attempted fraud or act of bad faith it. could not be in any 
way imputed to him. The contest was therefore disinissed and the 
entry was sustained for the benefit of the minor. ! 

The present affidavit of contest charges abandonment and failuie to. 
cultivate and improve the land since July, 1895, which are matters not 
considered or determined in the former departmental decision, and 


your office decision HoteIne, them to be So is therefore to that. extent - 


erroneous. | _ 
The record. shows that Roborde. was sepnoiied curator for anid Ofiasies | 
Love, a minor, by the probate court of Greene county, Missouri, at its 


May term, 1894.. It is expressly stated in the court’s order of appoint- . 


ment that said Love was then a minor under twenty-one years of age, | 
- and the reasonable inference is ee the curator was appomted for that 
reason. 

The present contest affidavit sets forth that ada Charles Toye: 
became twenty-one years of age in August, 1896, fourteen months 
before the filing thereof, and that at the time of the initiation ot. the 


— contest he was of unsound mind. 


_ Robords having been appointed curator for Love on neon of ie - 
 wainority of the latter, the authority of such curator necessarily ceased. - 
- upon the minor becoming twenty-one years of age, which, as the con- — 
test affidavit states, was in August, 1896, long before: the initiation of- 
the contest. Fur thermore, the contest affidavit avers that Love is of 
unsound mind. — . i 
_, In view, therefore, of. the contestants own showing, said “Charles 
Love, for whose benefit the entry was made, is over twenty- one years 
of age and of unsound mind, and it does not appear that any guardian 
or curator has been appointed for him on the ground of his insanity or 
since he became twenty-one years of age. Under these circumstances 
it must be held that the present contest pr oceedings have been ir regular 
from the. beginning, inasmuch as there could be no legal proceedings 
- against said Charles Love or his estate if he is as alleged of unsound 
mind, and has 0 no guardian or curator through whom his interests may 
“be protected. _ 
- For these réasons the contest must be dismissed. It is accor -din gly ; 
80 ordered, and. the papers in eee case are herewith returned. 


le 
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"Petition for decor sieeation. of. ies tmentai decision of aaeuist 24, 
1899, 29 L. D., 125, denied by Acting Secretary Ryan, October 31, 1899, 


INDIAN LANDS—ARTICLE VI, TREATY OF FEBRUARY 22, 1855. 
“REUBEN GRAY. 


The gene of shi eaeuraed in Article VI of the ee of aie 22, ), 1855" to the 
persons named therein, in the absence of an application for » specific tract, is no 
bar to subsequent Congressional provision for the disposition of a part of the 
lands ceded by said treaty of 1855, if a sufficient quantity thereof to rane all 
claims under said Article YI, yet remains subj ect thereto. 


Acting Secretar; y Ryan. to the Commissioner of the Gfeneral Land Office, 
te Ve Wy D.) a October 31,1899. . (W. 0. Py) 


“Reuben Gray has appealed from your office decision of J aly 98, 1899, 
rejecting his application to enter, under article six of the treaty of Feb- — 


ruary 22, 1855, between the United States and the Mississippi bands of — 


Chippewa ideas oe Stat:, 1165), the SE. 4 of the SE. 4 of Sec. 9, and ~ 
the N. 4 of the NE. 4 and the SE. 4 of the NE. t of Sec. 16, T, 145 N, | 
R. 31.W., St. Cloud ‘etd district, Minnesota. 

By treaty of 1855 the Mississippi bands of Chivsewa Indians ceded ., 
to the United States all the lands then owned and claimed by them in | 


~ . the Territory of Minnesota and included within certain boundaries 


therein set forth. Out of the lands included in such boundaries sev- 


oe eral tracts of land were reserved for the permanent homes of said — 
Indians. The tract now sought to be entered was within the boundaries 
of the lands so ceded to the United States, but was not included in eink st, 


of the reservations established by this treaty.. | 
- The provision under whieh this application. is presented is found i in 
| Article VI of said treaty, and is as follows: ‘ , 


The missionaries and such other persons as are now, by queries of law, residing 
in the country: ceded by the first article of this agreement, shall each have the privi- 
lege of entering one hundred and sixty acres of the said ceded lands, at one dollar 
and twenty-five cents per acre; said entries uot to be made so as to interfere, in any 
manuer, with the laying off of the several reservations herein provided for. 


| ‘By the treaty of March 11, 1863 (12, Stat. , 1249),. these Indians ceded © 
certain of the reservations Ae apart by fie, treaty. of 1855, and in con- 
sideration thereof certain other lands described by meter and. bounds 
were set aside for their future home. The land covered by Gr ay’s 
application was within the boundaries. of the tract’ thus reserved. 


‘Changes were. made i in the boundaries of. this reservation by the subse- _ 


quent treaties of May 7, 1864 (13 Stat., 693), and March: 12, 1867 (16 
Stat., 719), but the. status of the land involved in this ¢ case was not 


“ affected therebys) 
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The a act of J anuary 14, 1889 (25 Stat., 642), directed the appointment —. 
of commissioners to neg otiate with all the different bands or tribes of 
_ Chippewa Indians in the State of Minnesota for the cession of their 
interest in all reservations in said State except the White Earth and | 
Red Lake reservations and so much of those as should not be required 
to fill allotments provided for by said act and others. It was See a 
that the acceptance and approval of such cession by the President of 
_ the United States should : 3 
operate as a complete extin puihinent of the Indian title without any other or fir 
ther act or ceremony whatsoever for the ee and upon the terms in this act 
provided. . | 
It was directed that, as soon as the cession should ie obtained, all 
. the Indians except those on Red Lake reservation should be removed 
to Whité Earth reservation, and that land should be allotted to those 
upon Red Lake reservation. there, and to all others upon the White 
Earth reservation, with the proviso, however, that any Indian resid- 
ing upon any reservation. might in his discretion take his allotment 
upon the reservation where he should be living when the removal pro- 
vided for should be effected, instead of spears removed to White Karth 
reservation. — 

It was further provided fiat aS SOON as the c cession was obtained and 
approved the land ceded should be. surveyed and examined to ascer- 
tain upon what tracts pine timber was standing or growing, which 
tracts were to be termed “pine lands,” while all other tracts were to be 
termed “agricultural lands.” » The “pine lands” were to be appraised 
and offered for sale at public auction to the highest bidder for cash, 
and all tracts remaining unsold after such public offering were to be 
sold at private sale at the appraised value thereof. The agricultural 
lands not allotted under said act nor reserved for the future use of the — 
Indians, were, after thirty days’ notice, to. be “disposed of by the 
United States to actual settlers only under the Prov sone of the home- 
stead law.” 


It was further provided: 


That each setiler under and in noconianes with the provisions of said homestead — 

- laws shall pay to the United States for the land so taken by him the gum of one 

dollar and twenty-five cents for each and every acre, in five equal annual payments, 

and shall be entitled to a patent therefor only at the expiration of five years from. 

_ the date of entry, according to said homestead laws, and after the full payment of 
said one dollar and twenty-five cents per acre ere and due proof of ce aa 
for said period of five years. — 


The money accruing from the dinpeal of said lands was, after deduct. - 3 
ing certain expenses mentioned, to be placed in the Treasury of the 
United States to the credit of said Indians as a permanent fund, which 
should draw interest at the rate of five per cent per annum, payable 


= ‘annually, for the period of fifty years after the allotments provided for 


’ by said act should have been made. The interest was to be. paid to, or — 


s 
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: : expended. for, said Indians annually in “the manner spectad in said - a 
act, and at the expiration of fifty years the permanent fund was to be | 


divided and paid to all of said Chippewa oe and. their issue, then - 
living, in cash and equal shares. | | : 

A commission was appointed as divected, “which Reoueod from the - 
Indians a cession of lands for the purposes and upon the terms. pro- — 


vided in said act, which cession was approved by the President of the 


United States. The lands embr aced in Gray’ s application have been 
examined and each of the tracts returned as agricultural. oo 
Gray’s application, together with the pur chase ‘price: and fees, was 
presented to the local officers, who refused the same. Your office also 7 


rejected said application, from which decision an. appeal was taken to ; 
_ . this Department. | . 
It is admitted by counsel for Givi that from the ne of the treaty of : 


. March 11, 1863, until the approval by the President of the United — 


States of the aecoeneit for a cession procured under the provisions of 


‘the act of 1889, this land was not subject to entry under article six of 
the treaty of 1855. It is, however, further claimed that immediately 
upon the approval of said agreement the Indian title and right of occu- 
_ pancy were completely extinguished: and the land became Saad to 
entry under said article six. 
- By the act of 1889 it was provided that these. lands should be dis: 
posed of in a particular manner, and these ‘provisions are couched in 
such language as to preclude the possibility of their disposal in any 
other way, in the absence of subsequent legislation authorizing such 
other disposition, The “pine lands” were to be sold for cash at not 
less than the appraised value, and the “agricultural lands” are to be 
disposed of by the United States to actual settlers only under the: 
provisions of the. homestead. law.” 

It is ur ged, however, that the right given to slaimante by said treaty 
of 1855 is the result of a solemn compact between the Indians and the 


government, which neither party may violate by demanding or author- a 


| -lzing any disposition of said lands that would interfere with that right. 
— ‘To carry this coutention to its logical conclusion would be to say that 
Congress could not make any provision for the disposition of any tract . 


rage x within the boundaries of. these ceded lands until all the claims under 
ho “ said-e article of the treaty of 1855 shall have. been satisfied. ‘The state- 
- ‘ ment of this proposition is a sufficient refutation of the claim. . 


‘The right given to such claimants could not attach to any par picuiae 


. tract of land until application was presented. It is in the nature of a : 


| ‘ grant of a specified quantity of land to be satisfied with certain lar ger 


boundaries. In the case of such grants the government: is not bound — : 
to withhold from disposition all the lands within the outer boundaries tas 


until the grant shall have been satisfied by the designation of the par- 


ticular ‘quantity. n eeded to satisfy the erant. It: is sufficient if enough 4 - 


: land ie one to satisfy. the cant qn this case it is admitted that - 
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there is. iand ceded by the treaty of 1855, and yet andisposed of, sufit- | 
cient in quantity to satisfy all claims that can possibly arise under said . 
treaty many times over. | 
The decision of aout office rejeoting Gray's application is hereby 
affirmed. 7 
In arriving: at this conclusion it: has not been necessary to Sonnider 
or pass upon ‘the evidence | as to the applioanve Gina tealons- under 
said article Ge | : 


— 


_MIN ING. CLAIM—-AMENDED ENTRY.-JUDGMENT—RELINQUISHMENT. 
‘CaRrin S. Gory Mining Co. 


A tract included in a mineral application, and in the notice given thereof, but_not 
‘embraced in the entry on account of a defect in the elaian of title, may be after- 


wards included within the’ entry, by Way of amendment, if the defect in the 


title is cured. . = 7 
A judgment. rendered on sai a: beweot sack to an ineese proceeding is 
conclusive as to the right of possession, and the tract so awarded to an applicant a 
may be properly included in his survey and entry. ph Bw : 
‘An applicant for mineral entry may properly eliminate by way oa relinqujshment, | 
: or otherwise, any part of a location, not essential to ‘its ev ay, without. 
_ prejudice to his claim for the residue, : 2 "5 > 


Secretary Hitchoock to. the Commissioner of the General Land Office, 
wv. V. Dd.) eg November 1, 1899, .. & 8 (Be B., Jr.) 


This is an appeal by The Carrie §. Gold Mining Cone hereinafter : 


. for convenience called the company, from the decision of your office, 
dated June 14, 1898, in-thé matter of mineral entry No. 1554, made 


December ol, 1397, in the Pueblo, Colorado, land office, by the company 
for the Tees May, Evening eee and Bessie C. lode vam 2 clams: | 
survey No. 10,309. = oe | | 
— The round set out in your office decision for denying the eorapnae 
: application to amend its entry so as to include therein the Baby P. lode 
mining claim, and for requiring it to show cause why the entry should 
not be canceled as to that part of the Bessie C. claim awarded the 


company by a judgment in an adverse suit, and for calling: in question. - 
the regularity and: validity of the reling uishment of a ‘small part ee on ee 


Evening Star claim, do not appear to be well taken. me 
| The Baby P. aiaine was included in the company’s aplication: for 
. patent and the notice thereof, but when the company made entry of the 
other claims there existed a defect in the chain of title to the Baby P., 
‘and for that reason only, it is alleged, that claim’ was not embraced | in 
the entry. ‘The defect having been cured in. the meautime, the com- 
pany, on March 9, 1898, made application to pay for the maby. P. and 
to have the same included in the entry. | 
_”. The reasons given in your office decision for rejectin ° this ahaiiedtion 
are that the entry as already made includes, as part of the Bessie ©. 


val 
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: claim, that portion of the Baby. P. which embraces its discovery shaft, | 


and that such shaft. seems, from its situation, to be on the Bessie 0. - 


lode, and there is'no evidence of discovery of a vein or lode elsewhere 
in the Baby P. claim. — | 3 
In view of the fact, as appears from your - office décision, that your: 
office was unable, from the data before it, to determine whether or not 
the area of the other three claims is correctly given in the certificate of 
entry, and that, as will appear hereinafter, the Department also recog- 
nizes the inadequancy of such data for that purpose, the finding as to 
the inclusion in the Bessie C. claim. of that part of the Baby P. which 
embraces its discovery shaft is, to say the least, open to question. If 
such finding should be true, however, it would be no reason for rejecting 
the last named application. _The locations of the Baby P. and Bes- 
sie C. overlap. The former, however, is the prior location, and in all 
the proceedings. for patent, with the possible. exception of the entry, 
that part of the overlap which embraces the Baby Pi discovery Shaft is _ 


-. shown and claimed as belonging to the Baby P., and hence, if | 
- embraced in the entry as heretofore made, its inclusion was evidently _ 


- due to inadvertence and is error. Under the proceedings had it can 
only be included in the entry, if at all, as part of the Baby P. claim. | 
The finding that the Baby P. discovery shaft seems to be on the Bes- 

sié C. lode is not supported by the evidence. . The survey shows that 
such shaft is several feet to the right of the supposed Bessie C. lode 


line. No sufficient reason appearing why application to include the 


Baby P. in the entry should not. be allowed, it is hereby directed that 
| the same be allowed and the entry amended accordingly. 


The refusal of your office to recognize and give effect to a judgment _ 


rendered. December 30, 1897, pursuant to a stipulation between the 
parties, in an adverse suit by the company against. the owner of the. 
Tiger lode inining claim, survey No. 10,055, whereby a small tract of © 


| the Bessie ©. claim abutting on the southerly end line thereof. was — 


awarded | to the company, was erroneous, for. reasons fully set out in 
the case of Stranger lode (28 L. D., 321). “See also the case of Greater 
Gold Belt Mining Company (28 L. D. , 398). The. judgment being con- 
clusive as to the company’s right of possession to such tract, it. was 
properly included in its survey and entry as part of the Bessie C. claim. 
The southerly end line of that claim, established SO as to embrace that 


-. tract, is therefore properly placed in the survey, and it was error to 


require such end line to be established. at BiLopher Cone as was: done 
in your office decision. - i | 
The Department i is unable to aseecoes any reason for faeetloning the 4 
‘validity or regularity of the relinquishment to the United . States exe-. 
- euted March 30, 1897, by the company “in favor of survey No. 10,7 69, : 
Grover Cleveland lode,” of a certain tract, containing .002 of an acre, _ 
as part of the Evening Star claim. The relinquishment runs directly - 
to the United States; and whether such tract shall or r ahaill nob inure | 
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to the owner of the Grover Cleveland claim is not-a question in issue 
in the present case. Of the company’s right to eliminate by such 
relinquishment or otherwise any part of the Evening Star location not 


essential to its validity, without prejudice to its claim to the residue, , 


there can beno question. It does not appear that the tract relinquished — 
is essential to the validity of the Evening Star location. The relin- 
 quishment should be accepted and the tract relinquished excluded ue | 

the entry. ‘ -- 
Your office decision finds that by reason of the numerous conflicts - | 
poiween the said survey No..10,309 and the surveys of other claims, 
and of the exclusions made by the company in favor of other claimants, 
such a complicated state of affairs is presented, and it is so difficult to | 
determine from the data before it whether the area of the three claims 


~ entered is 5,911 acres, as stated in the certificate of entry, that an 


amended survey is necessary to show clearly the ground entered and 
the correct area thereof, and accordingly requires that such survey be 
made. The Department concurs in such finding and requirement. 


This disposes of all the questions presented. The decision of your 7 


office i is modified 1 in accordance with the views herein a 


CoLOMOKAS GOLD MINING Co. 


Motion for review of depar tmental decision of March 6, 1899, 28 L, D., = 
172, denied by Secretary Hitchcock, November 3, 1899, 


MINING CLAIM—DEFECTIVE NOTICE—MISDESCRIPTION. - 
Waren EL AL, v. SIOUX CONSOLIDATED MINING Co, (ON REVIEW. ) 


A notice of application for mineral patent that misdescribes thie claim, ¢ as to the 
| county in which itis situated, is fatally defective. _ 


| Scoretary Hitchcock to the Commissioner of the General Land Office, 
— (W.V. D.) - November 3, 1899. | (G. B. G.) © 


November 19, 1896, The Sioux Consolidated Mining adie filed. 


in the local office at Salt- Lake City, Utah, an application for a patent — ie 


for the Salvator lode mining claim, situated in the Tintic mining dis-: 


trict, Utah county, Utah, but erroneously described in the field notes — 7 
of the survey of said claim, in the said application for patent andinthe — _ 


posted and. published notices of the application, as being .in Juab 
county, Utah. 
_ During the period of the publication of the notice of the application 
for patent, Joseph F. Wright et al,, alleging ownership of and the right 
~ of. possession to the Goodman lode mining claim, conflict with the 
Salvator claim, filed in the local office an adverse claim, and within = 
_ 2967—voL 29-19 | 7 


x 
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thirty ‘ieys thereafter commenced @ suit in the distr fot. ‘court of ay nab ne 


county, Utah} to determine the right of possession to the ground in> : 


— conflict, which suit was dismissed by the court upon the motion of. the 
defendants and upon a showing made by them that said claim is situ- 


Ro ated in Utah county, and not in Juab ou ys and pecause ihe court = 
was for this reason without jurisdiction. 


April 7, 1898, the said adverse claimants filed a en against ‘fie a 
issuance of patent for the Salvator claim, alleging that the requirements 
of section 2325 of the Revised: Statutes and the regulations of the 
department thereunder had not been. complied with, because of the erro- 
neous statement contained in the field notes of survey, application for 
patent and the posted and. published notices thereof that said claim 1s 
situated: in Juab county, and that by reason of such erroneous descrip- 
tive statement the adverse claimants had been misled and induced to 
bring the suit upon their adverse claim in Juab county, and that by 
reason of such erroneous and misleading description and the filing of. 
the suit in Juab county induced. thereby, the adverse claimants had — 


ae been deprived of their statutory right to assert an adverse claim. 


The applicant for patent having been inadvertently permitted by the 
local officers to make an entry of the claim after the filing of said pro- 


“s test, the papers were forwarded to your office, but before action thereon _ 


the protest was withdrawn. August 2, 1898, your office, considering | 
the matter ex parte, held. that the published notice of the. application — 


for: patent was not good, and that the applicant company would be 


required to procure an amended survey of said claim and give a new 
- notice of the application for patent therefor by posting and publication. 
September 8, 1899 (29 L. D., 154), upon the appeal of the. company to. 
the department, the decision of your office was affirmed. 
‘The company has filed a motion for a review of said ienapuienial cz 
decision presenting no new questions, but assigning as error the ruling : 
ot the department that said notice as a whole is not sufficient. | 
- Upon a careful. examination of this motion and a reexamination of 


7 the record, it is still believed that the notice given of the application 


for patent in this case is fatally defective. - Regulation 29 of the mining 
regulations approved December 10, 1891, in force at the time the notice | 
was given; regulation 44 of the mining powianea: approved December 
15, 1897, and regulation 44 of the mining regulations approved June 24, 
1899, aa now in force, all provide that the notice of an application for 
| patent for a mining claim shall give the county in which the claim is’ 
situated. When the Sioux Consolidated Mining Company advertised 
the Salvator claim as being located i in J nab county, a person asserting | 
aright to a mining claim in another and different. county had a right | 
to rely upon this statement in the company’ g published notice. Con- | 
— ceding that the notice, taken as a whole, showed the claim to be in 


oe Utah county, the statement therein that it was in Juab county may have | 


i operated to seep farther manny by persons having poate claims i oa | 
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4 


Utah Comte: ‘The notice was. especially deceptive in this case in view 
of the fact shown by the record that the western boundary of the Sal- 


vator claim is only a few hundred feet from the eastern boundary of. | 


Juab county, and that the location notice of said claim and the evidences ~— 
of transfer of the possessory title thereto are all of record in Juab 
county, so that a statement in the notice which followed and corrobo- > - 

_ rated these evidences of the situs of the claim would naturally be 
accepted as correct without extended inquiry. It is argued that the 


notice, taken as a whole, was sufficient to put a man of ordinary dili- 


gence and prudence having a mining claim in the neighborhood upon 
inquiry, but the vice of a ruling which would admit this contention _ 
- would be aptly illustrated by the facts of this case. The adverse suit 


of Wright et al. was brought in the county wherein the notice in specific 


terms fixed the situs of the claim. These adverse claimants were mis-_ 


led by it, and as a result thereof lost their opportunity to assert an 


adverse late in the only way provided by law, and the record shows. _ 


_ that the applicants for patent took advantage of their own mistake to 


deprive the adverse claimants of a legal right. There is now no adverse ~ | 
claimant protesting against the issuance of patent herein, but it does 


hot follow that there would not be had proper notice been given. 


Giving due consideration to the opinion of the supreme court of Mon- © | 


"tana in the case of Metcalf et al. v. Prescott (25 Pacific Reporter, 1037), 
7 it is believed that the decision under review should not be estured. 
The motion is denied, | . a 


2 RAILROAD GRANT— TATE ACT OF MARCH 1, 187 7-RELINQUISHMEN’T | 


Sr. PAUL, MINNEAPOLIS AND MANITOBA By. Co, v. FoouLrerc. 


A er issued by the State 6 on account of the Manitoba grant, prior to the passage 7 - 


_ of the State act of March 1, 1877, is no bar to the State relinquishing thereunder — 
a tract embraced in such patent for the benefit of a settler, if at the passage: of. 


. said act the company had uot earned title to said land. . . 


The Northern Pacific company took nothing by the decree of the United ‘States: 
supreme court (139 U. S., 1), in its favor against the St. Paul and Pacific, as to’. 
lands properly relin guished by the State under said act BHO to the institution 2 


. on said suit. 


= Seor etary Hitcheock to the Doin auioner i the General Land. Office, 
_(W.Y. D.) a November 3,1899.. ° .(B. W. ) 


a With your office letter of September 18th last was forwarded the 
. petition of Carl Fogelberg praying a reversal of departmental decision 


of October 26, 1889 (9 L. D., 509), and the reinstatement of his home. — 

stead entry covering the E. i of the NW. and the EB. 4 of the SW. tof 
See. 11, 1.135 N., R. 43 W,, , Fergus. Falls land district, Minnesota. ‘This a 
tract is within the indemnity limits of the grant made to aid in the con- 


~ 
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| struction of the St. vineeut Extension of the St. Paul, Minneapolis ‘and: = 
_ Manitoba Railway, was selected on account of said grant: November 25, 


1873, and was patented to the State on. account of said grant J aniiney : 


+ 14,1875. On June 23,1880, the governor of the State, assuming the 


a right to do so under the act of March 1, 1877, relinquished the land to 
_ the United States in. favor of. Fopelbore:: In the matter of the contro- | 

— -versy that. thereafter. arose between Fogelberg and the.St. Paul, Min- 
neapolis and Manitoba Railway Company this Department, on December "3 
19, 1888 (unreported), directed the allowance of Fogelberg’s application a 

covering this land. Thereafter, the railway com pany claiming that the — 


said act of March 1, 1877, did not affect this land, the case was reviewed. - 


in departmental decision of October 26, 1889 (9 L. D., 509), wherein the. 
contention of the company was sustained and Fogelberg, who had in . 
the meantime, to wit, J anuary 15, 1889, been permitted to complete - 
homestead entry for the land, was allowed ninety days within which to. | 
show cause why said entry shonid not be canceled. The report made ~ 


- in your office letter forwarding the application now under consideration | 


details the proceedings had under said decision resulting in the cancel- — 
lation of Fogelberg’s entry. It further appears from the said report. 
that this tract was involved in the controversy between the St. Paul 


and Pacific Railroad Company, now known as the St. Paul, Minneapolis ~ | 
and Manitoba Railroad Company and the Northern Pacific Railroad 


- Company, resulting in the decision of the supreme court dated March 
2, 1891 (139 U. 8.1), by which the decree of the lower court, awarding 
7 the tract in ee to the Northern Pacific Railway Company. was — 
affirmed. | 


‘In the itfidavit filed in Sapper of the aeoueaton tor coranitenent Se ag 
of Fogelberg’s homestead entry he alleges that he settled upon this 


land in January, 1876, and that he. has since conannonsly resided | 
thereon and improved. fie land to the value of $1,500. , . 
Under the state of facts hereinbefore detailed it neces inverted to 7 
. Inquire, first, as to whether the Manitoba Railway Company, or its — 


predecessors, had earned the title to this land prior to the ‘passage of 

the act of March 1, 1877. It had been patented to the State January _ 

| 14, 1875, on account of the railroad grant, and the State had conveyed 
i it, 0 ihe: company prior to March 1, 1877, but, unless the company. had — 


° 7 7 entitled itself to the land prior to the last- named date, it became sub- | 


- ject to the provisions of the State act under which the governor recon: 
_ veyed the land to the United States for the benefit of Fogelberg. — As | 
_ the governor's relinquishment or reconveyance. was prior to the suit by — 


the Northern Pacific Railroad Company against the St. Paul. and * 


: Pacific company, the Northern Pacific Railroad Company took nothing 


"by reason of the decree against the St. Paul and Pacific Railroad Com. . 
_ pany, if the governor's relinquishment or reconveyance was effective in 


ne passing the title of the St. Paul and. Pacific company back vo: the 
| ~ ‘United States. 3 7 
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~ In the case of Ellingson v. St. Paul, Minneapolis and Manitoba Rail- 
way Company, on review, 26 L. D., 582, it was held that (syllabus)— 


~The act of March 1, 1877; of the State legislature of Minnesota, providing that. 
the railroad company taking the benefits thereof should not acquire any title or 
_ right to any land to which “legal and full title” had not theretofore.been perfected, 
and to which there was an existing settlement claim, contemplated in the use of the _ 
words ‘‘legal and full title,” a perfect or complete title which could not be success- - 
fully assailed; hence a conveyance of lands by the State to the company in excess 
. of the amide to which the company was then entitled, and prior to the passage of 


_ said act, is no bar to the State’s reconveyance to the United States of a tract 


embraced therein for the benefit of a settler as provided by said act. 
In said decision, in referring to Fogelberg’s case, it was. said: 


' In the Fogelberg case, however, the land was in the indemnity limits and chather 
opposite. constructed or unconstructed road at the eats of the act of 1877 is not: 
| stated in the decision. 

Upon i inquiry at your Potion it is learned that the land { in question was 

opposite unconstructed road on March 1, 1877, and that what was said 
_in the decision in the Ellingson case relative to the rights of the St. 
Paul and Pacific company to the land there in question, applies equally 
- to the tract claimed by Fogelberg. It follows that the St: Paul and 

_ Pacific Railroad Company did not have “legal and full title” in theland ° - 
claimed by Fogelberg on March 1, 1877, and,.as a consequence, the title : — 
which passed out of the United States by the patent of January 14, ; 
_ 1875, was restored by the reconveyance of the Boy Ornor of the State 

executed in 1880. 3 
It -but remains to consider whether the Northern Pacific Rainoad - 
Company has such claim to this land as prevents the reinstatement of 


 Fogelberg’s homestead entry. From what has been said it is apparent 


that it took nothing by reason of the decree against the St. Paul and 
Pacific company, as the company had no title whatever in the land 


either at the date of the decree or at the pune when the suit was 


commenced. | 
‘The land is within the thirty miles or first fndoninity belt of the eiant 
for said Northern Pacific Railroad Company and was included in thelist 
of. selections filed by that company July 8, 1885. JT ollowing the decree 
referred to, it filed a further list of selections, including this tract, and 
specified as a basis for this tract land claimed to have been lost to its. . 
grant to the east of the terminus established at Duluth, Minnesota. 
Upon the record it would be accorded the status of a claimant to the 
land by reason of its indemnity selections, and as thus presented the 


7 conflicting claims of Fogelberg and the Northern Pacific Railroad Com- . 


pany are of such a character as to bring the case within the act of July 
1, 1898 (30 Stat., 597, 620), and the regulations of February 14, 1899 
(28 L. D., 103), thereander, and it will be disposed of under said act, if 
after due motos the N orthern Pacific Railroad Company specifies a new. 
and sufficient basis for its selection of this land in lieu of that given to 
i the east of the terminal limit. 
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| RAILROAD LANDS—BONA FIDE PURCHASER—SECTION 4, ACT OF MARCH | e 
- 83,1887. 2 


TRUBLSON ET AL. UV. Gaaeeur ET AL. 


The right to apatent conferred by section 4, act of March 3. 1887, upon pur riaers 
who are without knowledge of the failure of the company’s title, is a property 
right that vests in the bona fide assignee of such a Purchaser and entitles said 

- « assignee to the benefit of said act. 
On the partition of lands between the Chicago, Milwaukee and St. Paul ee CO.,: 
and the Sioux City and St.Paul Ry. Co., following the decree. of the Supreme 
Court (117 U. S., 406), the two companies agreed to a mutual exchange of deeds — 


conveying the right of way where the line of either road crossed the lands | a 


awarded to the other; antl title so acquired by the Chicago, Milwaukes and St. 
~ Paul company, prior to any action taken by the government. for the recovery of . 
title, gives said company the status of a purchaser in good faith. 
A corporation, o organized and existing under the law of a State, is in éoatompiatien 
of law a citizen of the United States, and as such entitled to the benefit of the 
_. provisions of section 4, of said act. . is 
A patent, containing proper recitals and desve dens may issue: under section 4 of 
"| gaid act, irrespective of the fact that the acreage embr aced therein i is less than 
a legal aub: division. 


Saori Hiteheock to the Commissioner of the General Lend. Office, | 
Oe Vv. D. y — November 7, 1899. | (i. L.B.) 


. The matters involved in this controversy are, first, whether the : 
aes Milwaukee and St. Paul Railway Company is entitled to a 


patent for the land embraced in its right of way across sections 33 and 


_ 85, and the NE. 4 of the SE. 4 of Sec. 31, T. 97 N,, R, 42 W., Des 
| Moines, Iowa, nde second, whether Edward E. Campbell, as the third 
assignee of the Sioux City and St. Paul Railway Company, is entitled 
to patent for the SW.4of said section 35, except so much as is included. — 
in the said right of way, under the 4th section of the act of March 3, 
1887 (24 Stat., 556), as against the claims of Anton Truelson, William. | 
H. Penquite ad Daniel J. Linkswiller, each of whom applied to make 


‘homestead entry for said quarter section on February 27, 1896, the day — - 


upon which these tracts, with others, were opened to entry. | 
These lands are what are known as O’Brien county dandy, and the 
history of the grant of the same to the State of Iowa, in aid of the 
construction of a railroad from Sioux City, Iowa, toe the south line of | 
the State of Minnesota, the patent to the State for said purpose, and 
the subsequent forfeiture of the grant as to these lands, is so well 
known that it is not thought necessary to recite it in detail. It is suffi- — 
cient to say that in pursuance of directions contained in a published 
notice of the opening of these lands to entry, after the decision of the | 
supreme court (159° U. 8., 349-366), quieting title thereto in the United — 
States, Edward E. Campbell,-after due publication, offered. proof of 
his right to the said southwest quarter of Sec. 35, under said. act of , 
March 38, 1887, in virtue of his said purchase. | 
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Tt appears from the evidence that on the 18th day. of October, 1888, : 
the Sioux City and St. Paul Railroad Company contracted to convey ; 
said quarter section, “less right of way of C., M. & St. P. Ry.,” to- 
C. H. Bishop for $1,540, upon which $160 was paid at date of contract, 
the. balance to be patil in ten annual instalments of $138 each with 
accrued interest. Bishop made no further payment, but some time 
after his said agreement with the company he assigned his interest in 
said contract to O. M. Barrett, his father-in-law, but failed to endorse 
thereon. his said assignment. _ | 

September 23, 1892, O. M. Barrett transferred, by accion’. on the 
back, all his “ right, title, interest’ and claim in and to the within con- 
tract ” to Edward E. Campbell, the claimaut herein, the consideration 
named being $1,644. Thereafter, to wit, September 25, 1893, in order 
to complete the chain of title, the transfer of O. H. Bishop was procured, 
duly executed, and attached to the original contract. In said assign- 
ment the consideration. named is one dollar. 

Campbell has paid about one half of the amount of the eonsideration 7 
($1, 644), and has improved the land to the extent of about 5600, and 


-. has paid the taxes since his purchase from Barrett. 


There is nothing in the record tending to impeach the good faith of 


| Bishop in entering into the contract with the company, nor is thereany _ 


evidence tending to show that the original contract was changed or 
modified, as in the case of Olsen v. Traver (26 L, D., 350); nor does it 


- appear that at the date of Bishop’s purchase there was any settlement _ - 


claimant for this tract, and since said purchase it has been in the 
exclusive possession of Bishop or one of the assignees of his right. 


At the date of Campbell’s purchase he was in ponsesion of the tract, ee 


as a tenant of Barrett. | 
‘Phe objections raised by counsel for the homestead claimants at - 
the proof offered by Campbell are substantially the same as those which 


. were considered and decided in the case of Schneider v. Linkswiller _ 


et al., 26 L. D., 407. In the case at bar, however, there is the addi- 
‘tional sontention that, admitting that Bishop was a purchaser in good 
faith from the ean: company, Campbell can not be so considered, 
- because his purchase was not made until 1892, after a decree had. been 
rendered by the United States circuit court declaring the title to the | 
tract to be in the United States. 

Section 4of the statute of March 3, 1887, says that lands 
which have been sold by the grantee company to citizens . . the person or per- 
sons so purchasing in eae faith, his heirs or assigns, ‘shall be ontelen nO the land so _ 
purchased, ete. | , | 

‘The plain ctoancetation® of this is, that the ene SO. bestowed upon a: 
good faith purchaser (that is, a purchaser without knowledge of the 
- failure of title in the company,) is a property right which would descend — 
- to his heirs or vest in his assigns, as any other property. It is only - 
necessary, then, to inquire.as to whether Bishop was a purchaser in good © 
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; - faith, and whether Campbell at the time of his iapnlicadinn was the oe | 
bona fide assignee of the right that “passed to Bishop under said act. 


- The term bona fide, as used in the last penvenee se means a real and. not a 


a fraudulent.or sham purchaser, 


Phe evidence leaves no doubt as to die van faith of: Bishop i in ie zt 
' purchase from the company, and is positive and endispaten as to the - 
purchase of Campbell being a real purchase for value. 

The history of the claim of the: Chicago, Milwaukee and St Paul 
Railway Company, briefly stated, isas follows: 

The grant to the State of Towa, made May | 12, 1864 (13. Stat., 72), 1 
aid of the construction of two lines of railroad finally beams Eee 
in the present claimant (Chicago, Milwaukee and St. Paul Railway 
Company) and the Sioux City and St. Paul Railway Company. The 


lines crossed in O’Brien county, so that certain lands therein came — 


within the common limits of the two grants. A legal. controversy 
arose between these two companies as to which of these roads was > 


= entitled to the lands within these. common limits. The Chicago, Mil- — 


waukee and St. Paul Railway Company claimed a priority by reason op 


2" OF being the first to locate its line of road through this county, while | oe 


the Sioux City and St. Paul Company claimed priority by reason of 


having first constructed its road. through these overlapping limits. By | 
the decision of the supreme court (117 U.S., 406), it was adjudged that 


each of these roads was entitled to a moiety of the lands in dispute. = 


‘Under this decision commissioners were appointed to make partition _ 
_ of these lands between the two claimants, and it happened that sections 
_ and parts of sections awarded to one of these roads were crossed by 


the road bed of the other. In the case now being considered, the NE.4 


of the SE. 4 of See. 31, the 8. 3 of Sec. 33, and the S. $ of Sec. 35, T. 


OT N., R. 42 W., was awarded by: the commissioners to the Sioux City 7 


and St. Paul Company, and the right of way of the Chicago, Milwaukee | o | 


and St.Paul Company passed through these several subdivisions, the | 


said right of way covering, in the aggregate, 25.80 (not 25.26, as stated | 


- in your office decision) acres of the land set apart to the formar company. 
By arrangement between the companies, it was. mutually agreed. to 
exchange deeds conveying the right of. way to either company where 
its road bed crossed the lands set apart for the other, and under that 
agreement the claimant herein purchased and received a war ranty deed 
from the Sioux City and St. Paul Company for the 25.80 acres above 
described. -This deed was executed and delivered February 28, 1887, 
_ before any action had been taken by the government to regain the 
. title to this land. It is this land so acquired that the Chicago, Mil- 
waukee and St. Paul Railroad Company now asks to have patented to 
it, under the provisions of the said act of March 3, 1887. The record | 
. Tears no doubt of the purchase. having been made? in good faith and 


oe lt the belief that the title to the land conveyed - was in the grantor. | 
_ This narrows the inquiry to the quesuon, is the  Chieago, Milwaukee a 
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; and St. Paul Railroad Company éntitled to. the. benefits of the statute — 


of March 8, 18872 This question was affirmatively decided in the 
case of Daily ». Marquette, Houghton and Ontonagon R, R. Co. ef al. 
(19 L. D., 148), cited in your office decision, wherein it was held, anole | 
from Louisville R. RB. Co. 2. Letsen (2 How., 4.97 \— 


that a corporation created by.and doing business in a particular State i is to be deemed 

— to all intents and purposes as a person, although an artificial person, an inhabitant . 
of the same State for the purposes of its incorporation, a of being. treated as 
a citizen of that State as much as a natural person, 


and in contemplation of law is a citizen of the United States and — 
entitled to the remedy provided by the 4th section of the act of March 


«3, 1887. 


In Union Colony ». Fulmele et al.,16 L. D., 273, it was held that 


' wnder the 5th section of said act pateut may tte to the purchaser for — 


the amount of land‘ he may make payment for to the United States, — 
~ without respect to the acréage embraced therein, even though it beless— 


- than a legal subdivision; that the provisions of the homestead and 
--- pre-emption laws, as to the quantity of land to be entered, do not apply | 
-. to lands purchased under the act of March 3, 1887. Applying the rea- 

- soning in said case to the case at bar, patent may issue, containing 


proper recitals and descriptions, to the land herein claimed. a the 
_ Chicago, Milwaukee and St. Paul Railroad Company. 


The decision of your office is. affirmed. The papers in the case’ are — 


herewith returned. 

It should be noted that in this noon the claim for right of way pre- 
sented by the. Chicago, Milwaukee and St. Paul Railroad is not confined — 
to the quarter section in dispute between the individual claimants, but — 


extends into two other sections. All these claims were considered at 


the hearing and were all forwarded in one record, and inasmuch as 
evidence at the hearing was adduced establishing the claim of the said 
company to its right of way through all these tracts, and no objection 

was raised. to the grouping of these several Clans, they have at pee 7 
herein considered and adj udicated. 7 = 


HOMESTEAD. -ENTRY—SUCCESSFUL CONTESTANT—~MARRIED WOMAN. 
McGuIRE v, RoGuRS. 7 


A preferred ewe of homestead entry can not be. secured through. a contest insti- 
tated by a single woman, if she marries prior to the exercise of said right. 


| ‘Secretary Hitchcock to the Commissioner of the General Lond Office, | 
CW. V. Di). | November 9, 1899, (J. L. McC.) 


Hattie J. Rogers (formerly Hattie J. ‘Samnonaa), has appealed from | 
_ the decision of your office, dated February 28, 1898, ‘in. the case of 
Joseph S. McGuire against said Rogers, holding for cancellation her 
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2 | homestead entry for the W. 4 of the NE. i of Sec. 10, @, 5 S., R q B, - 


Huntsville land district, Alabama. 

~The facts of the case are fully set forth in your ones decision sapoeeiont | 
| from, and need not be herein-repeated, farther than to state that in — 
February, 1892, Miss Edmonds purchased the improvements of a prior 


 entryman, one John k. Long; that she at once moved upon the land, 
- and continued to live thereon and cultivate and improve it for about i j 


year; that on February 19, 1892, she sent Long’s duplicate receipt to 
the local office, Gecnninenicd by her own application to make entry of — 


: the land; that in May, 1892, her application was returned to her, hav- 


_ ing ery rejected because of Long’s said entry, which was still intact; _ 
that on November 18, 1892, she filed contest against said enteys that - 
on December 30, 1892, she renewed her application to make entry of — 
_ the land, which application was held: by the local officers pending the _ 
- disposition of her contest against Long’s entry; that on January 1, _ 
1893, she was married to one Z. G. Rogers; that Long’s entry was | 
__ finally canceled, as the result of her contest, on April 26, 1893; and 
that on April 29, 1893, she was allowed to an entry of said land as 
“Hattie J. Edmonds.” - 


So long as Long’s entry remained uncanceled, this apoolant sould. es 


acquire no right to the land by settlement thereon (see Turner v. Rob- 
inson, 3 L. D. , 62), nor by application made therefor (Swanson v. Sim. 


mons, 16 L. D. , 44; Hall e¢ al. ». Stone, Ib., 199). The preference right _ 


of entry, eliek: ne might otherwise have seauired by her contest with 

Long, she lost upon her marriage (see. ene McKee, 2 L. D., iy; “4 

Heath v. Hallinan (29 L. D., 267). | 
The decision. of your office i is correct, and is lieneby, attirmed. 


FOREST RESERVATION—LANDS EXCEPTED—ENTRY. 
GEORGE L. TURK. 


- In the proclamation of the President creating the San Gabriel forest reserve an 
exception was made of “alllands . . . .. upon which any valid settlement - 
has been made pursnant to law, and the statutory period within which tomake 
entry or filing of record has not expired,” and an entry, based on such a settle- 
ment, must be held to have been made in due time, where the application is 


_ filed within three months after the land, : uncer departmental: ey, is | 


opened to pasha 


- Seoretary yy Hitchcock to the Commissioner of the General Land Office, . 
W. V. Dy) November 11, 1899. . gt tO. G.) 


| ‘The land involved in fis appeal is the SW. 2 of the NW. 4 4, the N. a 
of the SW. fand the SE. $ of the SW. 4 of Seo, 25, T. 2'N., R. 6 W., 
~ Los Angeled, California, and lies within the overlapping limits of the . 


grant. by act of Congress of March 3, 1871 (16 Stat., 573), to the South- 


ern Pacific Railroad Company, branch line (primary limits), and the 7 
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a porta of the scant be act of J uly 91, 1866 (14 Stat., 592), to the Atlan- | 
tic and Pacific Railroad Company (indemnity limits), forfeited to the. 
United States by the act of July 6, 1886 (24 Stat., 123), by which act of 
- forfeiture “Congress ae eee determined what should become of the 
lands forfeited. Itenacted that they be restored to the public domain.” 
_ United States v. Southern Pacific Railroad Company (146 U.S., 570, 
607); United States ». Colton Marble and Lime Company, and United 
States v. Southern Pacific Railroad Company (id., 615); Southern 
Pacific Railroad Company ©. United States (168 U.S.,1). It is also . 
- within the boundaries of the San Gabriel forest reserve, created by — 
President’s proclamation of December 20, 1892 (27 Stat., 1049), which 
proclamation excepts: ‘from the force and effect ther eof— | 
alllands .. . . upon which any valid settlement has been made pursuant to 
law, and the statutory Beet within which to make entry or filing of record has not 
expired, 3 | _ 


_ The plat of. nee survey of said township was filed in . the local office 7 


~ at Los Angeles, California, February 28, 1894. 


For further necessary preliminary statement, it appears ee deci- 4 
sions and orders of the Department, from informal inquiry in your 


. office, and from an examination of the records and files thereof, that on 
March 24, 1893 (16 L. D., 317-318), the Department issued an order — 
instructing your office to take such steps as Were necessary to restore _ 
said forfeited lands “to settlement and entry;” that this order was 


, Supplemented by departmental order of. July 15, 1893 (unreported), 
- containing more specific instructions to your office on the same subject, | 
-- but that before any final or decisive step was taken by your office in | 
- the matter the Department on November 8, 1893 (unreported), because 
_of the fact that said lands were involved iu a‘suit then pending between 
the United States and the Southern Pacific Railroad Company, and | 
 because-of a suggestion from your office that the proposed opening of — 
said lands to entry be deferred until a decision “has been rendered in — 
said suit, revoked the instructions contained in said departmental 
orders of March 24, and July 15,1893, The matter stood thus until 
May 3, 1898, when ene Departinent approved instructions (26 L. D., 
697), to the pei kter: and receiver at Los Angeles, California, that bis 
restoration of said forfeited lands to entry be proceeded with, except- 
ing as to “the lands lying within the San Gabriel timber land reaorve.? | 
and directed as to these lands, that “any claims therein, initiated prior 
to its creation, which was by proclamation of the President, December 
20, 1892, will upon presentation receive due consideration;” and it. 
| aye vans that pursuant to said instructions the local officers published | 
a notice that claims for lands in sald reserve could be be on and 
after September 6, 1898, | | 
Some time between September 8, 1898, sad Wovenies ra 1898, Cees 
L. Tark filed homestead application for the above decoribed. jand, 
which was allowed November 4,1898. Final proof on this entry was 
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; submitted January 10, 1899, and final certificate issued Ja anuary 19, 19, 
1899. 


ApeE 20, 1899 your office held the ate: for cancellation for the Hated a 


reason that Turk failed to place his claim of Stas within i) statutory - | = 


pened: =. 
~ The final HEbor upon this entry shows that Turk séitled and estab: . 


co | lished his residence upon the land in controversy “in the fall of 1891,” — 


but in his application to enter he states under oath that he ‘settled : : 


upon said land in December, 1891,” and this is corroborated by two 


_. witnesses, who aver personal knowledge of the facts. His application _ | 


_ toenter and the papers accompanying the same were ail sworn to before 
a United States commissioner, September 7, 1898, and this same United — 


. States commissioner swears that he riled the application papers to. : 


_. the local officers, September 8, 1898, together with a draft for the entry 


fees, but the application was not stamped “filed” in the local office _ 
until November 4, 1898, the day the entry was allowed. - mt 
~The ¢ atatntory endl within which to make an entry or filing of 


| record, ” referred to in the excepting clause of the said proclamation __ 


| areata the San Gabriel forest reserve, is three months from the date 


of settlement in case of surveyed lands in case of unsurveyed lands we 


| three months from the date of the receipt at the district land office of © 
the approved plat of the township survey. (Section 3 act of May 14, 
1880, 21 Stat., 140, 141; sections 2265 and 2266 Rev. Stat.) Turk’s set- 


tlement was upon unsurveyed public lands of the United States subject : 
+ to such settlement, and at the date of the proclamation this. land was). 
_ still unsurveyed and the statutory period within which tomake anentry 
thereof of record had not even begun to run, and it appearing that he- 
had previous to that time made and then maintained a valid settlement —. 
-. thereon pursuant to law, the reservation was not ppoanyes as } against a 
-- sueh settlement claim. 


— Assuming for the sake of the aarument but not deciding - hat: ordi. 


7 narily the President’s proclamation creating said forest reserve would —_- 3 
have been such an adverse claim to the land involved as to compel 
Turk to place his claim therefor of record within three months from the _ 


filing of the township plat of survéy, to protect. his settlement right as 


against the government, still, because of the fact that opportunity to 


make an entry was not given until September 6, 1898, he can not be 
| held guilty of laches in failing to file his application before that time. 


4 This land has been opened to settlement by the forfeiture act, but in the 


course of the administration of that act by the land department it was 
~ not restored to entry in the sense that an application - therefor would — 
be received at the local office until September.6, 1898. Without refer- 
ence to the exact date when Turk’s application to enter was received. 
at the local office, it having been received within a reasonable time and 
within less than three months after September 6, 1898, and it appearing - 
that he has resided on and cultivated the land in accordance with law 


“at 
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| from date of settlement until sup aaon of final proof, his claim thereto 
should be upheld. 


The decision appealed from is cevenacel: and the canse eemanded. ae 


with directions to pass the entry to patent, unless other _ objection Z 
appears. | 


_ MINING CLAIM—ADVERSE PROCEEDINGS—EXCLUDED GROUND. | 
| BURNSIDE ET AL. v. O'CONNOR ET AL. 


The pendency of proceedings in the nature of an adverse suit, instituted for land 
excluded by the applicant for patent, does not warrant a stay of action under a 
subsequent application filed by said adverse claimant for. the excluded ground. 


Secretary Hitcheock to the Commissioner: of the General Land Office, 
ee V.D.) November 11, 1899. (WL ALE) 


Samuel Burnside ef al. have appealed on your office décision of 
September 3, 1897, suspending mineral entry No. 1228, made May 25, 
— 1897, at the Pueblo, Colorado, land office, for the Mary Navin lode. 

It appears from the record that the Tiva placer claim, the Hibernia 
lode claim, and the Mary Navin lode claim overlapped, the land involved | 
in this case being within the exterior limits of each of these claims. 

Application for patent to the Tiva placer was filed December 7, 1892. 
_ The Hibernia failed to adverse the Tiva placer during the period of 
publication, but an adverse was filed within time by the Mary Navin. 
These adverse proceedings resulted in a relinguishment by the Tiva 
placer of the land in conflict and an amended survey of the Tiva placer, 
as Shown by the surveyor-general’s plat, filed March 30, 1895. 

February 7, 1894, prior to the relinquishment and amended survey of 
the Tiva placer, Patrick O’Connor et al. made application for a patent 
for the Hibernia lode claim. Notice of said application was posted in 
the loeal office on the same day and publication thereof was commenced 
_ February 16, 1894. Both the posted and published notices contained 
this statement: | | 

- Containing 9, 075 acres excepting and Sealine area in soasiel with sur. num, — 

8527, Fountain Valley lode, also, without waiver or Het sur. 7771, Tiva placer. 

. Net area of claim, 6,455 acres. - i 

April 17, 1894, Samuel Burnside et al. claimants for the Mary Navin - 
lode, filed an givers against the Hibernia lode claim, alleging a prior | 
‘right to the whole of the land in conflict between the two surveys. — 
This conflict included the greater part of the land subsequently relin- 


quished by the Tiva placer and also other land south of the south line _ 


of the Tiva placer. Suit was duly instituted i in the district court of El 
- Paso county, Colorado, and on the 17th of June, 1897, judgment was 
- rendered for the defendants, the Hibernia lode claimants: Appeal was 
taken by the Mary Navin claimants and the matter is now pune before | 
the supreme court of Colorado. 7 
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ne 20. 1896, ‘Samuel Burnside e¢ al. aonlied for patent for the . Mary | 


§t between the Hibernia and the Mary Navin which lies south of the 
south line of the Tiva placer as originally sur veyed, -but included the 
land in conflict north of that line, the latter being the lanc which was | 


_ excepted in the Hibernia application as in conflict with the Tiva placer 


and afterwards relinquished by the Tiva placer. - No adverse was filed 


by the Hibernia within the period of publication. © 
May 25, 1897, the register issued final certificate for the M: ry Navin, 
excluding from the purhase that portion of the ground designated as 


excepted in the application for patent, but when the matter come before 


your office said entry was suspended to await the final disposition of 
the suit now pending before the supreme court of Colorado. 

From the above summary it appears that the land in conilict between 
the Tiva placer, the Hibernia, and the Mary Navin was first applied 


for by the Tiva placer and no adverse was filed. by the Hibernia during 


the period of publication. The Hibernia application, filed subsequent 
to the Tiva placer application, expressly excluded said ground. The 


Mary Navin, however, filed an adverse again st the Tiva placer within 


the period of publication and as a result of this adverse the Tiva placer’ 


7 relinquished the land in question. ‘The Mary Navin application for- 


ser : patent covered said ground, publication was made in its behalf and | 
again no adv erse claim was filed by the Hibernia. The Hibernia hav- 7 


- ing failed to adverse both the Tiva placer and the Mary Navin, as to 
the ground covered by the latter’s entry, the Hibernia has no standing 


before the Department, as an adverse claimant or otherwise, such as to 


. | warrant the suspension of the Mary Navin’s entry to. awalt the result of | 
the suit by the Mary Navin against the Hibernia. | | 


Your office decision is accordingly reversed and. rained entry No. 


7 1228 will be passed. to patent if found to. be e regular i in all respects. 


- APPEAL—MINING CLAIM—ANNUAL EXPENDITURE-SECTION 2824 RB. S. 


me ee? WOLENBERG ET AL. | 


| eo order of the General Land ‘Office directing a ‘hearing, though generally not 


appealable, will be reviewed by the Department, when brought to its attention. 

- by appeal or otherwise, if it is made to appear that said order involves matters 
which the Land Department can not inquire into, or is contrary to law, or the 
settled rulings of the Department, or is otherwise palpably erroneous. 

The annual expenditure of one hundred dollars in labor or improvements, required 
by section 2324 R. S., is solely a matter between rival or adverse claimants for 
the same mineral land, and goes only to the right of possession, the determina- 

, . tion of which is. committed to the courts and not to the Land Department; a 
hearing therefore, airolyne | such ater should not be ordered by the General 

Land Office. ae gt aye ees | ; o 


| The statutory assumption declared:i 1n section 2395 R.S., , that no eneeise stain existe, | 


where no such claim is filed i in. the local office during the period of publication, = 


has relation only to adverse claims which might have been. made known at i the 
local offi ce cues that Pune 3 | | ) 


vin lode. This application excluded that part of the land ‘in con- % 
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7 one "Yy Hitchcock to the Oommen of the General re 
 (WLY. D.) November 13, 1899. | (A. Bi 


December 2, 1896, P. Wolenberg et al. filed in’ the ‘i6ea office. ng | 





application for patent for the Mascot and Pennsylvania lode mining - 


claims, survey No. 10825, in the Cripple Creek mining district, Pueblo, 
| Gclsrade: Notice of this application was: duly posted and published, . 
but no adverse claim was filed during the period of publication, which 
ended February 3, 1897. The applicants did nothing morein the way - 
_ of prosecuting me application for patent unti November 3, 1898, when -— 
they filed in the local office the proofs of the posting and. publication 
of the notice of the application, offered to pay the purchase price for 
the land, and asked that the application be passed to entry. ‘Decem- 
ber 21, 1898, payment of the paren: price was made and entry was 
| allowed. | 
— April 13, 1897, Robert A. Christy filed in the local. office a corrobo- 
rated nioieat against this application. for patent, alleging, in substance, 
that the applicants failed to make an expenditure of one hundred dol- 
lars, in labor or improvements, upon the Mascot claim. during the year . - 
1896, or at any time thereafter, and that by reason of such failure the . 
protestants had relocated that claim on March 23, 1897. This protest 
was inadvertently placed among the files cee to another claim, 
also called the Mascot, and was apparently lost sight of, as a result of — 
_ which no action was taken thereon by the local officers. It does not 
‘appear that Wolenberg or any of his associates were notified of the : 
filing of the’ protest, or that they were aware of its existence at ‘any 
time before the allowanceof their entry. Counsel for Christy having — 
thereafter invited. the attention of your office to the filing of the pro-. 
test, and to the fact that no action had been taken thereon, the local. 
officers were called upon for a report in the matter, in response to | 
‘which the protest was transmitted to your office April 19, 1899, witha 
statement of the mary erenee Beans to its loss and the failure to give | 
it consideration. _ ne 
May 9, 1899, your office, upon consideration of the. protest, ordered ; 


oa hearing to determine, among other things, whether an expenditure 
of one hundred dollars, in labor or improvements, had been made upon > 


the Mascot claim for the year 1896, and, if not, whether work had been - 
resumed thereon prior to the alleged relocation thereof on March 23, 
1897. The entrymen have appealed. ‘ 7 
Ordinarily an order of your office directing a hearing, being an inter- - 
—locutory proceeding, will not be disturbed upon: appeal. ‘Indeed, 


. generally speaking, such an order is not appealable. This rule, how- 


ever, is not without exception, and where it is made to appear that the 
order involves matters which the land department can not inquire into, 
or is for any reason contrary to law. or the settled rulings of the — 
Department, or is otherwise palpably erroneous, the same may be con: 
sidered and corrected or wholly vacated when brought to the attention : 
of the Department, ‘whether by direct appeal or other wise, | 


“iu 
Bee 
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“in the present case the order for a hearing, in so far as it directs : an - 


inquiry into the charge of. failure to make an expenditure of one hun- ‘ “ai 
_ ,dred dollars, in labor or improvements, on the Mascot claim during the 
year 1896, and the alleged relocation of the claim by reason thereof, 
. clearly relates to matters over which the land department i is without’ : 


| authority. The annual expenditure of one hundred dollars, in labor or _ 


improvements, required by section 2324 of the Revised Statutes, is — 
_ solely a matter between rival or adverse claimants to the same mineral 
| land, and goes only to the right of possession, the determination of 


which is committed to the courts and not to the land department. In 
this respect the requirement made by section 2324. is essentially differ- 


ent from that made by section 2325, which makes the expenditure of — 

ss five hundred dollars, in labor or inprovamenita, a condition tothe issu- 
~ ance of patent, and therefore a matter between the applicant for patent 
and the government, the determination of which is committed tothe 

~Tand department. Where the required expenditure of five hundred — 


dollars has been made upon a mining claim, failure to perform annual - 
assessment work will not, in itself, prevent the issuance of patent or — 


furnish any ground of protest against the allowance of a minéral entry. 
_ (Hughes v. Ochsner ef al., 27 L. D., 396; Opie ». Auburn Gold and. 
Mining Co., 29 L. D., 230. . 


The action of your office in ordering a. headin’ to determine whether 


_ the annual assessment work for 1896 had ‘been done upon the Mascot, — 
- and, if not, whether work upon that claim had been resumed before the 
: alleged. relocation. thereof, was erroneous. : 
As before shown, the entry in question was not made until December . 
7 a1, 1898, nearly Gas years after the expiration of the period of publica- | 
= fon of the notice of the application for patent. No reason is shown for 


this delay. The protest was not filed until more than two months after 


~ the expiration of the period of publication. The applicants had not — : 
_ then made proofs of posting and publication, or tendered payment of — 

7 -. the purchase price, and did not make such proofs or such tender until - 
__» November 3, 1898, twenty-one months after the expiration of the period _ 
of publication. The protest of Christy having been lost, and the appli- 
'.. eants for patent having no knowledge thereof, it was not, even after its 
- ‘filing, considered an obstacle to making the entry. 


- In the recent ease of Cain ef al. v. Addenda Mining Company (29 = a 


in D., 62), the Department said: = \ 


“ : The mining laws contemplate that proceedings under an applicution for patent i: 
should be prosecuted to completion within a reasonable time after the required — 


. publication; or after the termination of proceedings on adverse claims, if any are. - 

_ filed; otherwise by making application for patent and giving notice thereof, but se 

swithout making payment of the purchase price one would become entitled to project, 

c indefinitely into the future the assumption of section 2325 “that no adverse claims - 
exists” notwithstanding the requirement of section 2324 that an expenditure ofone 

hundred dollars in labor or improvements should be made upon a mans claim mee 
during each year until entry is allowed. | 


Andi in that case it. was held that the failure of the applicant company | 4 
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to so prosecute to completion its application for patent, within a reason- 
able time after the expiration of the period of publication of the notice 
thereof, and after the termination of adverse proceedings in the courts, 
constituted a waiver of all rights obtained by the earlier proceedings 
upon the application. , 
| in this case nearly two years aes after the mouuired publication 
| before any effort was made to carry the application to completion, apd | 
in the meantime there may have beén, as claimed, a legal relocation of. / 


' the claim, based upon a failure by the claimants to make the annual |’ 


expenditure in labor or improvements which is necessary to the contin- 
- ued maintenance of their possessory right as against subsequent loca- 
-tors. The assumption, declared in section 2325 of the Revised Stat- 
utes, that no adverse claim exists in those instances where no adverse 
claim is. filed in the local office during the.period of publication, relates 
to the time of the expiration of the period of publication and to. 
adverse claims which might have been made known at the local office 
before that time. It has nothing to do with adverse claims which are 
initiated subsequent to that time and which could not therefore have» 
been made known at the local office during the period of publication. 

The statutory declaration does not compel any assumption in this 


Instance to the effect that no adverse claim intervened between'‘the — 


earlier proceedings upon the application for patent, which ended Feb- 


 ruary 3, 1897, and the making of the entry on December 21, 1898. In’. | 


the presence of the claimed relocation of the Mascot after the: expira- 
tion of the period of publication, the applicants for patent are not in & 
position te ask or urge that their laches or delay be disregarded. It 
follows that the entry must be canceled. The applicants will be at 
- liberty to renew proceedings for patent if they so desire, and Christy 
will have opportunity to present, for determination by the proper tri- 
~ bunal, his claim under his alleged relocation. 

The decision of your office ordering a hearing upon said. Toten! is 
therefore vacated, and the matter will be disposed of by yout office In 
accordance with the views herein expressed. 


ed 


‘HOMESTEAD—SECOND ENTRY. 
CHARLES S. PALMER. 


‘A second homestead entry under which the ontryman has shown due. compliance 


. with law may be permitted to pass to patent, where the first was relinquished — ~ 


_. on erroneous advice, and without compensation, and the second was allowed ‘by 
the local office with full knowledge of the facts. aa gy 4 


| Seeretary Hitchcock to the. Commissioner of the Coa: ‘Lena Office, 
—(W.Y. D) a Oe November 13, 1899. a te G.) 


ce Ee re, 


Charles 8. Palmer appeals from the decision of your office of October 


31, 1898, rejecting his final proof, made J une 1, 1898, based on his home- 
| 2967 vor 2920 , ° | 
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—” stead ‘entry for the N. 4 of the SE. 4, the SE. t of the SE.4 4,.and or se 
SE. 4 of the NE. i of See. 28, T. 138 N., R. 38 W. a made May 2 21, 1892, - 
in tle Crookston, “Minnesota, land district: , : 

‘The pope made homestead entry on April 17, 1890, Re the N. an 
of the SE. 4 of Sec. 34, T. 188 N., R. 38 W., in the said land ‘district, 
which he relinquished March 5, 1892, The local office r ejected his final 
proof on his second entry for the reason that he had exhausted his 
homestead right in making his first entry. Your office, on appeal, find- 
‘ing that. the final proof disclosed that Palmer settled upon the tract for. 
which he made his second entry on April 1, 1892, and has since contin- 
| uously resided there with his family, and that his improvem ents thereon 
- are valued at nine hundred dollars, in order that the entryman may not | 
be deprived of his home and improvements, directed that his second 
entry should be treated. as an additional entry for eighty acres, and 
allowed him the period of sixty days within which to elect which of two © 
contiguous forty-acre tracts he desired to have embraced in his final 
entry, and that if such entry be made, it would be submitted to the | 
- board of equitable adjudication for action. = 

It appears from the affidavit of the appellant. accompanying his 
appeal to your office, that he relinquished. his first entry without com- 
pensation, having been advised by the clerk of the district court of the 
county wherein he resided that he could do so without prejudice to 
the initiation of a new entry. | The local office allowed his second entry 
- without question, although his application therefor disclosed that he 
had already made an entry, but upon the submission of his final proof 
thereon, rejected the same for the reasons stated. 

Accompanying his appeal to this office, i is an. affidavit m ade by the 
entryman stating that he can not surrender any portion’ of the tract 
embraced within his present’ entry without. ‘sacrificing a considerable 


portion of the land now under actual cultivation and unless he removes _ 


his. dwelling, and the difficulties 1D ‘complying with the order of your 
office in electing to take two forty-acre tracts, contiguous to each other, 
as an additional entry, is illustrated by a diagram incorporated in his | 
affidavit, showing the tr acts under cultivation, those enclosed, and the 
location of his buildings. | | 
‘There is no question, from the statements inade — ihe entroman 
that he has acted in the utmost good faith, and that he relied i upon the | 
advice given him prior to the time ‘he relinquished his first entry and 
| made his second éntry, and upon the action of the local office i in per- 
_mitting him to make entry for the tract he now claims as a homestead. 7 
~ While his affidavits are not corroborated by other testimony, yet the 
record shows that his second entry was allowed nearly two months 
after his relinquishment of the first bene was s filed, with fall knowledge _ 
of his former entry. | | ~ 


—It-is. evident that. it is ie purpose of the law that every citizen possessing fe | 
_ "requisite sualitioations should be entitled to a homestead of one hundred and sixty | 


a 
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acres of publig land subject, to entry, and that a second entry may be made in 


“ instances where, for some cause unforeseen, the first entry has failed without fault or - 
. fraud upon the part of: the entryman (Bohun v. Brest, 24.1, D. , 16). 


- The provisions of the homestead law are that every per son shall be 7 
entitled to enter one quarter section or a less quantity of unappropri- 
ated public Jands, and that no person shall acquire title to more than > 

one quarter section of land. In order to prevent persons from making 

entry of land, holding it for speculative purposes, selling their rights, 
and making another entry, the regulations of the land department 
have provided not only that a person shall not “acquire title” to more 
than one hundred and sixty acres, but that he shall not make more | 
than one entry, even though under his first entry he may not ‘acquire 
title;” but there have. been a number of instances where the right to 


anne a second entry has been recognized under certain contingencies, : 


‘such as the uninhabitable condition of the land, the non-potable con- 
dition of the water thereon, its worthless character, the ignorance of 
the entryman,.or some contin gency arising which has misled the entry- 
man in his selection or in abandoning his original entry. There seems 
to be no inflexible rule applied to meet the circumstances of every case. 
(James J. Kubal, 25 L. D., 132; oe Herkowski, 28 L. D, » 259; Lewis 
- Wilson, 21 L. D. , 390.) . | 

- Where one a onliod: for a restoration of iis homestead rights, his 
petition was denied, although his entry was relinquished upon the 
erroneous advice of the local officers that by such act the entryman 
would not exhaust his homestead rights (Lewis M. Huntley, 4 L. D., 
. 188), but in that case the entryman had not been induced by such - 
erroneous advice to make a new entry and establish and maintain a - 
residence upon the tract for which the second entry was made and 
make valuable improvements thereon, as in this case. 

‘The appellant makes oath that his relinquishment of his tirst entry 
was made without compensation, relying upon the advice of the clerk 
of the court, and he was permitted to make a second entry by the local 
officers, although his application papers disclosed that he had made 
a former entry. Relying upon the validity of his second entry, the 
entryman has devoted ‘years of toil to the improvement. of his: home- = 
stead. 


He should not be aepiived of the fruits of his labor, even aver he - 


can not bring himself within the provisions of the act of December 29, 
1894 (28 Stat., 599), permitting a second entry under certain eae 
stances, and although his case is not met by the provisions of section 
two of ‘the act of March 2, 1889 (25. Stat., 854), permitting a second 
entry to those who had not perfected title toa homestead entry prior | 


| to the passage of the act.. Under the peculiar circumstarces of the | 


case, considering the good faith of the entryman and his reliance upon . 
his second entry, allowed by the local officers with fall knowledge. of. 
_the fact that he had made a former entry, followed by his improvement, , 
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; cultivation and residence 1 upon the tract covered by his ee ened: a 


fer more than five years, and as there are no adverse claims, theentry. 
will be allowed to stand, and the final proof, if in. other respects found > 


to be sufficient, will be received by your office. (See Josiah Cox, 27 - 
_- B.D. 389.) : 


on office was in error in allowing the entryman the right to make “ - 


. an additional entry of Ey are’, as the second entry embr aces land 


- toot on such non- 1-contiguous land covered by his first entry for sighty . 
akin (See sections 5 and 6, act of March 2, 1889.) 7 
ene decision of ee ofhee, 18 paccOrerne hy reversed: 


MINING CLAIM—APPLICATION_ENTRY. 


SCorrs MiInine COMPANY. 


Ss, An applicant for mineral patent who, after publication of iptitey permits his appli- : | 


cation to lie dormant for a term of years waives thereby all] rights secured under - 
said: application, and must proces anew in oreee to secure an entry, - a 


i Melee y Hitchoock to the Commissioner of the General Land Office, 
 W.LY. D.) : veh November 15, 1899. oe a (6. W. = < 


On Oeisoe: 4, 1890, the Scotia Mining Company filed in the local. land te. 
Office, at Rapid City, South Dakota, mineral application, No. 521, for 
__ the Scotia lode mining claim, survey No. 643, and on December 6, 1897, 
~ Tade. application to purchase the same. The local officers refused tot 


| allow an entry on said claim because of conflict with several prior min-— 
eral applications for patent, filed by the Esmeralda Mining Company, 


namely: application No. 162, filed October 19, 1880, for the. Esmeralda : 7 


 Jode (lot No. 226); mineral application No. 178, filed February 25, 1881, 7 
for the Ocean Wave lode (lot No. 290); mainerat application. No. 179, 


filed February 25, 1881, for the segregated Fenian. lode (lot No. 291): ae 
— mineral application No. 180, filed February 25, 1881, for the Golden _ 
Seal lode (lot No, 292), and cinerea application No: 187, ‘filed on a ae 


1881, for the Elkhorn lode (lot No. 286). 7 
| The Scotia Mining Company appealed, and on March 4, , 1898, your ie 
, office rendered a decision, sustaining the action of the neal officers. . 
--The Scotia Mining Company has appealed to the ‘Department. 

It appears from the record in the case that the appellant company 


: filed its application for patent in October, 1890, and that publication of. 
- - notice thereunder was duly made and the same ac upleced in December of - 


- that. year, but no effort appears to have been made by the company to -* 


_- carry its application to entry until December, 1897, . For seven years 


: _ the application was allowed to lie dormant in the local office without | 
toate payment of the purchase price of the land sought: to be enter ed. 
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| In the recent case of Cain et al, v. Addenda Mining Coinpany (on 
review, 29 L. D., 62), it was said: 


The difficulty here arises from the fact that the Addenda company filed its appli- 


cation for patent in the local land office in 1879, made due posting and publication 


_ thereof and upon the termination of certain adverse proceedings in 1882 became 
entitled, upon paying the purchase price, to make entry of all the ground embraced 
in its application and notices which had not been awarded to others-in such adverse 
proceedings, Instead of exercising this right the company took no further pro- 
ceedings under its said application until in 1894 after the lapse of twelve years 
Sg. ae sy. oes DO mining laws contemplate that proceedings under an application | 
for Batent should be prosecuted to completion within a reasonable time after the 
required publication, or after the termination of proceedings on adverse claims, if. 
any are fled; . . . .'Thé Addenda company permitted its application to lie | 
dormant so many years sithout making payment of the purchase price that it must | 
be held to have waived the rights obtained by the earlier proceedings upon the 
application. Its entry in 1894, therefore, ee not to have been allomod, and for 
that reason must be canceled. 


Applying to the case at bar the doctrine of the « case 6 just éited it 
-. must be held that by permitting its application to lie dormant in the 
- local office without further proceedings thereon after the publication of 
notice, for the period of seven years, the appellant company waived all 
its rights under that application, and must proceed anew before it can 
be allowed to complete its entry. On this ground your office decision 
refusing to allow said company to make entry under its application 
filed in 1890, is affirmed. 
. In this connection your attention is called to the fact that the several ; 
applications filed by the Esmeralda Mining Company appear to be 

- practically in the same condition as the application of the apellant 
company here, If such should be found to be the case of course action 
in those cases will have to be taken aecorne to the principles herein: | 
announced. — - 
The Scotia Mining Gonaig will be at liberty: to renew proceedings . 
to obtar in patent for the land in oe if it desires to do 80. | | 


SIOUX HALF BREED SCRIP—LOCATION. | 
JOHN W. Pon. 


Sioux half breed scrip is not transferable; and the right to locate the same on « 
-unsurveyed land can only be exercised where the improvements placed Deron 
are for the personal use and benefit of the scripee. 


Secretary Hitchvock to the Csininsastonst of: the dara Land Office, 
ee VeD) _ November AG, T899..:. 9 se | Fp. EE. G.) 


John W. Poe, attorney in fact for Exevier Freyneer, father and sole 


~ heir of Bxevier Freyneer, deceased, on August 27, 1885, located in his | 


‘own uame Sioux half breed scrip No. 451 “ B,” issued November 24, 
1856, on a tract of unsurveyed land in what was then the Las Cruces 
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a land district, now la ‘the limits of ‘the Boswell land district, New ace) 


Mexico. The tract covered by such. location was adjusted September 
11, 1894, by the local office of the latter land district, and certificate _ 
therefor was issued ‘on the last mentioned date to John W. Poe, “ attor- 
ney in fact,” for the NE. 4 of the SH. 4 - of Sec. 19, T. 10 S., R. 14 &., 
New Mexico meridian. | 

On February 5, 1895, your office received a samimanesaOn from one 
John C. Judge, an attorney at law of Minneapolis, Minnesota, claiming 
to. represent the heirs of Hxevier Freyneer, deceased, stating that.at 
the time of the location of said scrip the scripee was dead and that the 
location was made without the knowledge or consent of the heirs; that 
the heirs claim to be entitled to the possession of the scrip; and that 
the said attorney gave notice in order that the location might not.be 
| patented. Your office, in reply to such communication, advised said 
attorney of the condition of the record of such location of scrip, recit- _ 


ing the facts, appearing from documentary evidence submitted at the | 7 7 
time the location of the scrip was made by said Poe, to the effect that — 


on March OA. 1883, the: judge of the probate court of. ‘Ramsey county, — 
Minnesota, certified that the estate of - ‘Exevier Freyneer, deceased, had — 
been duly administered upon in said court, and that Exevier Freyneer 7 
is the father and ‘sole heir at law of Exevier Freyneer, deceased, to 
whom was issued said piece of scrip; ‘that on October 27, 1881, the heir - 


of the seripee executed a power of attorney to John W. Poe, authoriz- ae 
= ing him to act for said heir in the location of said piece of scrip, and — 


further, giving the facts of the location of said scrip by Poe. The said | 


Judge was also advised that he had not complied with the depart- oa 


mental regulations relative to the admission of attorneys to practice _ 

before this Department, and for that reason could not prosecute the 

case before this ‘Department. No further action was taken by such 
attorney. The local office, however, was advised by your office to — 
a 3 notify the parties: in interest that they would’ be given thirty days. 
within which to show cause why said scrip location should not ee can- ef 
celed because of its illegality. 

Within the time limited, and on March 3, 1898, Poe’s affidavit was 
transmitted to your office, in which he substantially sets forth his iden- 
tity as the locator of said scrip and his location thereof; that he had 
filed all of his proof, including corroborative affidavits, of the improve- 
ments and the value ther eof, at the time of filing the scrip and making 
the location ; and the absence of some of such proof, he suggests, was 
owing to the loss of some papers during the transfer of the records of 
the land office from Las Cruces to Roswell; that he used his best 
| endeavors to honestly and honor ably comply with the law and believed 
that he had done so; that his affidavit and corrobor ated. affidavit as to 


the improvements | ou the land, showed the same to be a log house of | 


four rooms, stable, corral, and aha one-half mile of wire fencing, the. . 
value of which was. Six hundred dollars, and that thése improvements - 
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: unin upon the land ‘at the date of the final adjustment of the 
survey. | - 
-Your.office decided, on March 31, 1898, that as there was no meee _ 
7 that the improvements were made on the land by or under the personal 
supervision or direction of. the Indian (meaning the heir of the scripee) 
and for his personal use and benefit, and did not disclose that the said 
Indian had a direct connection with the land, claiming the same for his 
_ personal use and not for the gain and advantage of third parties, the 
location must be held for cancellation. This. ruling was followed by 
another affidavit from Poe, who reiterated what he had stated in his — 
former affidavit, and further stating that all of the improvements were 
placed upon the land in good faith by him as attorney in fact, for Exe- 
vier Freyneer, the sole heir of the scripee. This. affidavit was treated 
by your office as a motion for a review, but. as the same was not accom- 
panied by the affidavit required by the rules of practice, to the effect 
that the motion was made in good faith and not for the purposes of 
delay, it was not considered. Poe then transmitted his petition for a. 
rehearing on the ground that his last affidavit was not intended asa 
‘motion for a review, but. simply as additional evidence in the Cause, 
and this petition is accompanied by the required affidavit. In view of 
an erroneous notice given by the local office, your office considered’ the. 
motion on its merits, although it was filed’ out of time, and held that 
Poe had not shown a compliance with the requirements of your office, 
and the motion for a rehearing was denied. The local officers were” 


directed to proceed de novo and to allow the parties in interest the — 
: period of sixty days within which to appeal from the decision of your 


office of March 31, 1898, holding the scrip location for cancellation, ‘or 

to take whatever sation they may deem proper in the premises.” ~~ 
Poe appeals from said decision of your office, alleging that the same 

is erroneous for the reason that the evidence offered by him when he 


made the proof on said land, and the proof filed thereafter amendatory 


of the former evidence, do alles and show that all of the improvements _ 
_ were placed in good faith on the land by him as attorney in fact for | 


- Bxevier Freyneer, deceased, under and by direction of said Freyneer. 


Assuming that the improvements were made upon the land by Poe, : 


- as agent of the heir of the scripee, in good faith, and at the direction 


_ of the principal, the location is invalid, since the application therefor 
was made by Poe for himself and the certificate was issued to him per- — 
 sonally and not to his principal. The letter of attorney submitted with 


the application for. the location purports to give Poe authority to make 


the location “inthe name, place and stead” of Freyneer, according to . 
the usual form employed in such documents. There was no authority — | 
_ whatever for the issuance of such certificate. to Poe, and your office 
_ properly held at the outset that the certificate, if it should have. issued 
at all, should have issued to the heirs of the original seripee. | 
| “The pie of scrip issued to Freyneer states that “this certificate of 7% 
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scrip is an by law transferable, and any assignment or “conveyance of 
the same is therefore void,” and thus notice was brought home to Poe | 
that he could not obtain fio location hiscown Hane. This was not — 

necessary, a8 the act of July 17, 1854 (10 Stat., 304), under which: the 

~ gerip was issued, provided that no transfer or conveyance of the Scrip — 

should be valid, and this Department has followed the plain wording = 

of the statute in this respect. 

- The circular instructions of May 28, 1878 (2 Copps I Land Laws, 1358), | 


issued for the guidance of local officers and bene interested, mane er 


in filing said Sioux half-breed scrip— | 
That the application must be accompanied with the affidavit of the: Indian, a 


other evidence that the land contains improvements made by or under the per sana 3 


| supervision or direction of said Indian, giving a detailed description of said improve- 


iS <e, * ments, and that they are for his personal use and benefit; in other words, you. should — 
__—*ibe satisfied that the Indian has a direct connection ith the land, and is claiming 


. the same for his. personal use, Unless such evidence is filed, you” will reject: whe . 


application. 
| The act itself provides that the scrip may be located upon any other panered 
- lands not reserved by the government, upon which they the soripees have reo a 


made improvements... 


| — This provision lias been so construed in the agparimental instructions : 
that the: improvements must be made by the seripee, or under his per: 
sonal supervision or direction. The last. affidavit filed by Poe, which | 


was forwarded to your office subsequently to the location, alleges that — | 


“the improvements were placed in good faith on the land by Poe as attor- | 
ney in fact for the heir of the scripee, under and by his direction. ; 


There is no allegation that these improvements were made by the Indian 
~ -or under his’ personal supervision or direction or for his personal use 


and benefit, as the instructions require, and it does not appear from. 


the record that the Indian has a direct connection with the land and =~ 


is claiming the same for his own personal use. As the affidavits of Poe, 
including the one he states was filed in corroboration of his affidavit at_ 


the time the location was made, but which is not in the record, do not 
_. set forth these necessary facts, they were properly held to be insufficient 


_ by your. office. 

_ Assignments of such scrip by a double power of nee one giving *) 

. the right to locate and the other to sell, where made for the purpose of 
divesting the scripee of, his interest, have been declared to be invalid, 


7 and the location made thereunder was canceled. (Strong v. Pettijohn 


et al., 21 L. D., 111, 113.) It has also been held that the right to locate 
such serip on sear e gad land can only be exercised where the half 
breed has made improvements on the land for his use and benefit, and — 
_ the improvements in such case are a condition precedent to the location. _ 

(Allen ¢ al. v. Merrill et al., on review, 12 L. D., 138, 154; McGregor _ 


et alo. Quinn, 181. D.,368; Motgar #. Missoula Electric Light ital _ 


21 L.D., 306.) 
| ar ne. Gopelon of your office i is affirmed. 
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HOMESTEAD ENTRY—EXTENSION OF TIME FOR PAYMENT. 
CHARLES R: B. SPRENKLE. 


A homestead entryman who has complied with the requirements of the ine for a . 
period of five years from date of settlement is entitled to submit final proof, and 
to an extension of time within which to make payment under the act of Sep-: 
tember 30, 1890, if otherwise within the terms of said act. 
Cases involving the question of the Tight to an extension of me for payment should 
be treated as special. 


Secretary Hitchcock‘ to the Commissioner of the i Land Office, > 
(FL. ©.) | November 16, 1899. | / (C.J. G.) 


August 23, 1898, Charles R. B. Sprenkle submitted final proof on his 
homestead entry, made February 20, 1897, under section 21 of the act 
of March 2, 1889 (25 Stat., 888), for the W. 4 NW. 4, Sec. 28, and the 
EH. 4 NE, 4, Sec. 29, T. 35 N., R. 15 W., 6th p. m., Ponca series, O'Neill — 
land district, Nebraska. 

The said proof, which was gehiowed by the local officers, shows that 
the entryman is a native born citizen of the United States; that he 
built a house on the land described in the year 1891 and continuously 
resided thereon from June, 1892, to date of proof; that he has- about. | 
eighty acres under cultivation and has cropped the land each season; 
and that his improvements are worth about $800. 

On the same day he made application, under the joint reaglution of 
Congress approved September 30, 1890 (26 Stat., 684), for an extension. 
of time in which to make puVCHE. This resolution provides: 

That whenever it shall appear by the filing of such evidence in the offices of any - 
register and receiver as shall be prescribed by the Secretary of the Interior that any 
settler on the public lands, by reason of a failure of crops for which he is in no wise 
responsible, is unable to make the payment on his homestead or preemption claim 
required by law, the Commissioner of the General Land Office is hereby authorized 
to extend the time for such payment for not exceeding one year from the date when 
the same becomes. due. : | 
In support of his application, the pitrgecd alleged failure of crops , 
due to severe drouth and hail storms. October. 18, 1898, your. office 
denied the entryman’s application for extension. of ane and rejected. 
his proof on the ground that under section 2291 of the Revised Statutes, 

as construed by your office in connection with other specified acts hav- 
ing reference to proof and payment, “ he is not entitled to the benefits 
_ of said joint resolution until eight. years from the date of entry.” At — 
the same time, however, your office granted him the privilege of mak- 
ing payment within the time allowed for appeal, ve he now takes to 
the Department. | 

Section 2291 provides, among other. Gangs, that. no aeraiieatay shall 
be given for land or patent issued therefor, until the expiration of five 
years from date of entry, but that at the expiration of that time or at. _ 
any time within two years thereafter, the eR shall be entitled to - 


0 
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are upon satisfactory proof of residence and cultivation for the term 7 
_ of five years immediately succeeding the time of making entry. The en- 
tryman herein submitted his proof, which was found satisfactory by the 


local officers, five years from date of actual settlement. This was before : 


he made application for extension of time. for payment, and he thus ns 


brought himself within the rules governing such applications. Circular 
of January 14, 1891 (14 L. D., 293). In construing said section. 2291 
your office apparently overlooked the act. of May 14, 1880 (21 Stat. , 140), 
the third section of which provides that the right of a homestead entry- 
man “ghall relate back to the date of settlement.” In the pneuasce of . 


a the supreme court in the case of Sturr v. Beck. (133 U.8S., 541, 547)— | 
A claim of the. homestead settler, ...-. is ‘initiated by: an entry. of the-land, | ; 


which i is effected by making an spulication at the proper land office, filing the affi- — 
— davit and paying the amounts required by sections (2238 and 2290 of the Revised 
Statutes. Under section 2291 the final certificate was not to be given or patent — 
issued ‘until the expiration of five years from the date of such entry.’ Bat under - 
‘the third section of the act of May 14, 1880 (21 Stat., 140), providing that ‘any settler 


~~ “who has settled, or who shall hereafter settle on any of the public lands of the. 


.United States, whether surveyed or unsurveyed, with the intention of claiming the — 
same under the homestead laws, shall be allowed the same time to file his homestead | 
application and perfect his original entry in the United States land office as is now 

allowed to settlers under the preemption laws to put their claims of. record, and his - 
2 right shall relate back to the date of settlement, the same as if he settled under the 


_ . preemption laws,’ the ruling of the Land Department. has been that if the home- 


stead settler shall fully: comply with the law.as to continuous residence and cultiva- : 

tion, the settlement: defeats. all claims intervening between its date and the date. of | 
_ filing his homestead entry, and in making final proof his five years of residence and | 

cultivation will commence from the date of actual settlement. | 


_ Bee cases of Olark 8. Kathan (5 L. D., 94); Hall 0. Dearth (5 L. De... 
~~ 172); Tobias Beckner (6 L. D., 134); Faleoner v. Hunt e¢ al. (6 L. D.,» 
512); Prestina B. Howard (8 L. D., 286) ; and Bryant v Boeley, oe L. mi a 
| aoe In the last case cited it is said (syllabus): | 


Under: the act of 1 May 14, 1880, the right of a homestead: settler eSiatan back to the - 
| date of his settlement, and if at the date of his application to enter he has. prior 
thereto lived. on the land and complied with the law for the statutory period, his | 
interest therein, i in the absence of any intervening adverse oo becomes at once a 
vested and devisable right. = 7 7 : : 
The full five years Sie rere since hie seeenienty comand 
by the actual establishment of residence, and. having complied with the © 
law during that period, the entryman was entitled to submit his proof, 7 
AS proof and payment must be made at the same time, payment there- - 
-. for. became due when the entryman. submitted his proof. ‘Introductions | 
of November 18, 1884 (3 L. D,, 188); Lottie Merwin (5 L. D., 221); Ida 


_ May Taylor (6 L. D., 107), and R. M. Barbour (9 L. D., 615). The joint _ 


- resolution of September 30, 1890, provides for an extension of time in 


- which to make payment foie one year “from. the date when the same 
ae becomes due.” It is true, as stated in your office decision, that.an — 
pet oa entryman is not required to make proof and payment until the expira- 


4 tion of the fall time allowable under the acts promine for extension of oe 
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. time therefor (Cireular: of October 18, 1894, 19 i D. , 305), but there is 


nothing in the said joint resolution that forbids him, upon’ showing 
compliance with law for the requisite period, from sooner submitting — 


his proof and applying for such extension—Charles H. McCune (14 


L. D., 509); and when he does so, and said proof is found satisfactory, 


he is ‘Entitled under the joint resolution of September . 30, 1890, upon 
the acceptance of such proof and proper showing, to an extension of 
time for one year in which to make payment. Nathaniel Woodiwiss 


_ (15 L. D., 339); Edward W. Sheldon. (16 L. D., 390), and Bae WwW. 
Robinson (21 L. D., 116). 


It appearing hat the entryman in the case at ‘bar comes within the 


- remedial provisions of said joint resolution his application. forextension — 


should have been granted. 

The entryman applied fer an extension of time for one year from 
August 23, 1898. It-will be observed therefore that more time has 
already elapsed than asked for in his application. To avoid, as. far as 


| possible, this condition of things, directions have at intervals been given. _ 
to your office that cases involving the question of the right of extension — 


—_ of time be made special “ to the end that the smallest possible time may 


f 


elapse from the date of the application. to that of a final judgment 
thereon.” See cases of Parker V. Brown (20 L. D. , 828) and AGeoree 


_ W. Robinson (21. L. D., 116). 


Your office decision is hereby reversed and Sprenkile will be allowed | 
a reasonable time, to be fixed by your office, in which to make payment : 


uron the pseek sed offered. by him. 


ene CLAIM—STATUTORY EXPENDITURE... 


; HIDDEN TREASURE Lopy. 


§ Ps : Ee 
Vi aes open ts Oa des aan heel Tia eey= 


The appar eetee cision nein of September 12, 1899 (29 L. D., 156), modified on 


- review. 


| Sonatas, Hitohoook to the Commissioner of the General Gina Office 


(Ww. V.D.) | November 21, 1899. ee. (E. B., Jr.) 
_ By its decision of September 12, 1899 (29 L. D., 156), in _ the case of 


the Hidden Treasure lode mining claims mineral aoe No. 1153, made 


May 26, 1897, survey No 11,475, Durango, now Denver, Colorado, land 
district, the Depa tment affirmed so much of your office decisions of 
Anest 30, and November 11, 1897, as required the claimant Joseph B. 


‘Hardon, pon pain of caniGellation: of fic entry without further notice, . 


in case of default, “to show compliance with the law in the matter of 
expenditures,” tit directed that— | eo 


- Before proceeding to cancel the entry, however, you 1 will allow ine alate aut Py 


te reasonable. time within which to file a certificate of the surveyor general, showing 


other expenditure, if any there be, additional to that i in the said discovery a and 
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i ete in. aaine $500. 00, canis ig himself or iia re ‘upon, or for the pen- 
efit of the claim as now constituted, atany time prior to the expiration of the period | 
of publication of notice of the epplionyoms for pee See m Pete et.al. v. ». Wells et. at, oe 
(5 L.D., , 550.) | eI ~ 


Claimant ec filed a motion for ‘ ‘review, rehearing atid: modification” : 
‘of the decision of the Department— | 
so. that this claimant’s application shall not be cancelled, but that claimant may 
within a reasonable time perform sufficient labor upon the said claim to equal $500: 
and secure a certificate thereof of the surveyor general of Colorado and be permitted 
to réadvertise his :said application and be allowed upon conformity to the law and 
to the rules of the Department'for securing patents to be permitted to make his entry 
for the said lode without payment again of the government price for the land. 


This amounts to an admission that there had not been made upon or 
for.the benefit of the said claim as now constituted. an expenditure of | 
$500 prior to. the expiration of the period of publication; and therefore : 
 Glaimant asks’ additional time within which: to. make the: POO ay 

expenditure isi a 
- -In consideration of the Sauer on faith of. the claimant, who; by we 
. reason of the exclusion of the conflict between his own and certain 


adverse locations, has lost two shafts valued at $520 upon which. he ’ a 


relied with another improvement valued at $125 to meet the require: 


on ment of the statute. as to expenditure, the decision under review is 
i hereby modified to the extent of allowing claimant nine mouths from 


_ notice hereof within which to make the necessary expenditure and. file. 
‘the certificate of the surveyor general i in proof of the same, with the © 


view of thereafter submitting the entry to the board of equitable adju- Mae 
os dication for its consideration and action. - aos 
The entry will accordingly r remain intact, ‘but suspended for the pur: Re: 
oe ‘pose indicated. | | 7 


-— 


“RAILROAD GRAN TACT OF JULY 1 ag 1898. 
: | Noraury Pacrrre Ry. Co. | 


The departmental regulations of Febraary 14, 1899, 28 its, D., 103, issued under the 
act of July 1, 1898, so modified as to recognize the Northern Pacific Ry. Co. as 
the lawful successor in interest as to all lands within the limits of the grant 
made to the Northern Pacific R. R. Co. | 

| Under paragraph 30 of said regulations, where a shot wing is made sufficiont to exempt 
the company from relinquishing the tract, the individual claimant who has 
theretofore elected to hold said tract, should be advised of such showing, that he 
will be given another opportunity to relinquish his claim and take other lands, 
and that in the absence of such action. on his pute the contest will proceed .to 
decision in the usual way. 


Secretary Hitchoock to the Conintaeioner of the General Land Office, | 


(W. V. ‘D.) + ae | November 21, 1899, me (B. C. Wi) 


With your office ities of October 24 last were transmitted certain 


o ; “ ‘telinquishments, Nos. 1 and 1-A, State of Minnesota, m made by the North- 
ee ern qaclne ib Company; 2 as successor r to the Northern Pacific Rail- s 
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faa Company, under the provisions of the act of J uly 1; 1898 (30 Stat, | 
597, 620), embracing certain lands included in a list appioved by this 
Department on August 8th last as a basis for relinquishment by the 
company under said act. : , 
In submitting these relinquishments you fail to note fiat: they: are 
nade by the Northern Pacific Railway Company and embrace lands in 


the State of Minnesota. Paragraph two of the regulations issued under 


_- said act, approved February 14th last (28-L. D., 103), states that: 


As to all lands within. the limits of the rant situated in the State of Minnesota . 
- and in the State of North Dakota east of the Missouri river, the Northern Pacific . 
Railroad Company has no successor in interest, but its property and affairs are now in. 
the hands of receivers, appointed and acting under the authority and direction of cer- 
tain circuit courts of the United States .. . . Within the limits of that portion of the 
grant situated in the State of Minnesota and in the State of North Dakota east of . 
the Missouri river, relinquishments should be exeeuted by the Northern Pacific. 
Railroad Company, and also by the receivers thereof, and selections in lieu thereof 
should be made by such receivers on behalf of the railroad company; the receivers, 
in executing relinquishments and in making lieu selections, to act under proper 
‘authorization first obtained from the proper court. 

Since the forwarding of said relinquishments, however, there have 
been filed in this Department examined copies of special masters’ and 
receivers’ deeds, dated September 22, 1899, conveying to the Northern 
Pacific Railway Company all the rights of the Northern Pacific Rail- 
road Company in and to lands east of the Missouri river, whether 
under the grant expressed in the act of Congress of July 2, 1864, or 
under any subsequent grant, by way of indemnity or otherwise, sub- 
ject, however, to a certain mortgage or deed of trust dated the first day 
of January, 1881, and known as the general first mortgage of said 
Northern Pacific Railroad Company, and executed by it to the Central 
Trust Company of New: York as trustee; also a certificate of satisfac- 
tion of said general first mortgage, said certificate having been executed — 
by the Central Trust Company of New York on the 13th instant. The 
relinquishments under consideration were executed October 5th last, 
subsequent to the deed from the special: masters aud receivers to the 
Northern Pacific Railway. Company, before referred to. 

In view of the showing above referred to, the circular of Debniane 
14th last will.be modified so as to recognize the Northern Pacific Rail- 


way Company as the lawful successor in interest as to all the lands’ - 


within the limits of the grant provided for in the acts making grants 
to the Northern Pacific Railroad Company. 

It is noted that said relinquishments do not include all of the iaaias | 
covered by the list approved by this Department on August Sth lastas _ 
the basis for relinquishment, the exceptions being as follows: W. % of — 
the SW. 4+ of See. 7, T. 133 N., R. 40 W., shown to have been sold to 
Anton J. ‘Regeberd j in December, 1895, and a strip of land one hundred — 
feet wide, extending through ‘lots 6 and 7 of Sec. 35, T. 183 N., BR. 41. 
W., sold in 1892 to the Northern ras Hones and, Black. Hills Rail- 
road Company. aa. 
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By paragraph tity of the aera of February 4, 1809, it ibis 
provided : : 


Where it satisfactorily appears from the record in any contest that the lands: in 
~ controversy come within the terms of this exemption, the Commissioner | of the. 
General Land Office in calling upon the individual claimant.to exercise the privilege 
accorded to him (see paragraphs 17 aud 18) will notify him that the railroad claimant. _ 
_can not be required to relinquish such lands, and that. unless he elects to relinquish 


the same and take other lands in lieu thereof the contest will proceed to final deter- oa 


mination without further regard to said act; and where such exemption is-satisfac- 
_ torily shown after the individual claimant has elected to hold the lands:in contest — 
(see paragraph 23), the Commissioner of the General Land. Office will notify him 
thereof and accord him another opportunity, to be exercised within. a stated time, | 
to relinquish the lands in contest and take other lands.. In the event that this priv- 
ilege is declined, the contest will-proceed to final decision in the nsnal way. | 


Relative to the tract first above described, it must be held that the 
showing is sufficient to exempt me company from relinquishing | said 


office to advise the. individual claimant: whe has ‘eleeted: to hold beet 


tract of said. showing, and to accord him another opportunity, to. be = 
exercised within a fixed time to be named by your office, to relinquish 
his claim to said tract and take other lands. He should also be advised 


that in the event this privilege is declined, the ponent will pence bie 


_ final decision in the usual way. 


_.. Relative to the tract included in lie right of way of the Northern | 
- Pacific, Fergus and Black Hills Railroad Company, the claimant to 
this land should also be advised of the showing and accorded an oppor: 
tunity to retain this tract, subject to such right of way, or to relinquish . 
his claim. thereto and tale other iands in lieu thereof as ee 1OF 
in said act.. 

Relinquishment No. 1 is, upon examination; accepted og the Decark. 


“ment, but action upon relinquishment No. 1-A, which includes only _ 


- the tract covered by.the right of way above referred to, is suspended, _ 
| subject. to -the- action of the individual claimant thereto under. the 
z pao of. ereeon herein accorded him. _. a. er oe 


ee FEES-LOCAL OFFICERS-STATE SELECTIONS., 
‘Ss. Ww. AUSTIN ET AL, 


Loeal officers are not-entitled to fees sollestaa on appee: State selections that 
_ become final prior to their incumbency. | ; 


Sere ary Hitehcock to the Commisssoner of the. Gener al Land Office, 
| ful Vv. D.) ce November 21, 1899. | | (E. BE. B.) 7 


o ‘With. your letter of January 23, 1899, you transmit the appeal of 
 §. W. Austin, register, and F. E. ‘Densmore, receiver, of the district. 
2 land office at In peepencen es California, from the decision of vou office = 
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of December 14, 1398, declining to allow appellants the foes paid by 
the State of California upon lists 1 and 116, of selections of lands — 
- made by said State for internal improvements. ands the aot of Pepi 
ber 4, 1841 (5 Stat., 453). : 

| List No, 1 was filed i in the Aurora, Nevada, land office, J uly 5, 187 1; 
and was approved October 26, 1871. It embraced selections in fant 
Ships 3 and 48., R. 29 EH. a weroe bile 6640 acres: List No. 116 was 
filed January 18, 1866, in the Stockton, California, land office, and 
embraced selections ia section 35, T..18., R. 31 E., and in section 2,» 
 T7.258., BR. 31 E., aggregating free hondred and twenty acres, which 
were approved in-list No. 2, August 8, 1876, 

It not appearing from ihe records of your office that the State had 
paid the fees required by section 2238, Revised Statutes, for said selec-. 
tions (amounting to $88,00), the iceal officers at Independence, Cali- 
fornia, said lands now being within the limits of that district, were: 
required to notify the State and to request payment thereof. = 7 

In compliance with said request the State paid said sum to F, 5. 
Densmore, as receiver of the district land office, at Independence, Cali- 
fornia who reported ié in his account for October, 1898, as fees for selec- 
tions of lands made by the State of eee as per lists. Nos. 1 san | 
116. oe | 

Your office, by: letter of Meee bert 15, 1898, informed appellants that 
they were not entitled to fees for said. selections as they were earned 7 


| _ by the local officers performing the duties of register and: receiver at 


the time the lists were filed. From this ruling they have appealed. 
Their contention is that the payment of fees is a prerequisite to the 
validity of a selection, and that no valid selection was made of the 
lands embraced in said lists until October 18, 1898, when the fees were 
paid to them. . Hence, they insist that the teas were Sarned ' during - 
their incumbency. 


‘The. approval of the list was an adjudication of the a valiaite oF the. _ 


selections and vested the title in the State, although the statutory fees 
_ had not been paid. It remained a charge against the State but that 
- did not affect the validity of the selection or render_it any the less final. 
. Territory of Oklahoma (29 L. D., 72). No service was required of or 
performed by appellants in the filing and approval of said lists. . Every 
act essential to the finality of the selection had been performed by 
others prior to their incumbency, and growing out of such service there 


simply remained a. charge against the State in favor of the United - 


States which could be collected through the medium of the local land 
office. The annual salary paid to such officers is the compensation for 
public land services per for med by them, for which no fees are specifically - 
provided. 7 

Your decision 1 is affirmed. 
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i ‘REPAY MEN T-SALE OF ISOLATED TRACT. 


J OHN RIcHL. | 


Bepiyinent of an , alleged e: excess gaia on the ards. of. an isolated tract can Vor be. 


allowed, where the bid and payment are Py OlanEaTyy: and not for the BEOWOOu OR: a 


4, a of aby interest of ane Burghaser,, 


"Beck etary Hitchoock to the ‘Conmianonen of the General Gina Office, 


2. 3 cw v.D. ) ag November 23; 1899. 


| ” This case Helaiew’ io is Bid of the Sw. 4 of the SE, 1 of ste: 4, TY, 13 oo. : 
N. , B19 W. , Missoula, Montana, land district, cer section 2455 of 


ihe Revised Statutes, as amended Pee the act of ‘February 26, 1895 (28. | 
Stat., 687). | 


February 26, 1898, your office, upon the Sapnlcstion of John Richli, 2 4 ; 
ordered said tract into the market as an isolated and disconnected 


tract or parcel of the public domain, at a price of not less than $2.50 
per acre. After due publication the offering was had April 11, 1898, 
at the local office, at which time Richli appeared as a bidder and at 
first bid $1.25 per acre for the tract. The local officers, acting under 
the instructions in the order for the offering, declined to receive a bid 
of less than $2.50 per acre, whereupon Richli increased his bid to that 


-. sum. There being no other bidders, Richli’s increased bid was accepted 


by the local officers and he made payment for the land accordingly. 
In making his increased bid and in paying for the land he protested 
that his first bid of $1.25 per acre should have been accepted, and that 
the action of your office and of the local officers in refusing to receive 
any bid Jess than $2.50 per acre was erroneous, and also gave notice 
that he would apply for repayment of the claimed excess. | 
‘Without discussing whether the action of your office in fixing 2, D0 - 
per acre as the minimum price at which this tract would be offered was 
authorized by section 9455, a8 amended by the act of February 26, 
1895, it is sufficient to say: That the order for the sale was made upon 
‘the application of Kichli and in terms stated that the offer would be at 
not less than $2.50 per acre; he took no. exception to the terms of the 
order; he had ‘no interest in the tract which it was: necessary. for him 
to protect by bidding, nor was he otherwise under any obligation to 
become a bidder at any price. His bid and payment of $2.50 per acre 
- were therefore voluntary. | ‘Under these circumstances he has no right | 


to repayment. Railroad Co, 2. Commissioners (98 U.S, , 541). The | 7 


-* action of your office in. denying. his. al therefor is, for these i 
reasons, affirmed. ) 3 | 
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| “RAILROAD LANDS-SWAMP CLAIM—ACT OF MARCH 8; 1887. 


| GENEVAY ET AL wv. GoRRGEN ET AL. 


= ‘Where iauawe are Macnee to a State for the use of a railroad company, and the pat- eae 


ent is accepted, the State is thereafter precluded from claiming any of said lands 


under the swamp grant, as against a.purchaser under the act of March 8, ASB Te, © a 


_ whose purchase was made in good faith while the title was in the trustee for the 
? Reueah of the vendor. : 


See ecretary Hines: to the Cimnhesone: of the General Land ‘Office, 


(Ww. V.D.). ~ be November 23, 1899. = (LLB) ¥ 


Toni F, Genevae and Delmer Wor ficou haveiened in an appeal ee | 


from your office decision of. February 4, 1899, in which the right to 


patent for the E.4 of the NE. 4 of Sec. 31,7. 95 .N., RB. 42 W., Des 7 


Moines, Iowa, was awarded to Theodore Goergen, and the same reh¢ ‘ 


~ as to the SE. 4 of the NW. 4 of the same section was awarded to Eliz- 
 abeth Goergen, wite of said UPheodor e, under the.act of March 38,1887 
(24 Stat., 556), in virtue of their respective purchases of the same from 
the Sioux City and St. Paul Railroad Company; 8 as against the claim of — 


Delmer Worthington for the E. 4 of the NE. 4 and the claim of John FB, - 


‘Genevay for the SH. $ of the NW..4 of the said section, whose claims 7 


oe thereto were initiated by af olicatiou: to make homestead entry of these. ead 


tracts, February 27, 1896, when these and other lands were opened ae 
entry under depanimental direction. : | 


_ An examination of the record discloses no error in your judgment, B dei 


in so far as it awards the said tracts to the purchasers from the rail- — 

road company as against the claims of the appellants. “tx. 
- It appears, however, that the records of your office show that. fiers | 
‘is pending a. “swamp claim” which conflicts with the purchase of — 


_ Elizabeth Goergen of the SE. 4 of the NW. 4 of said section 3l,andin © es 


your office decision the local eects were instructed to allow her entry : 


cs for said tract to be made of record, under the circular of December 13). 2 oe 
1886 (5 L. D., 279), which provides that the governor shall be need: . = 


that he may sathin sixty days object to the perfection of the entry. 
- his direction was unnecessary, because when these. lands were pat- 
ented to the State of lowa, for the use of the railroad company, and | 
the patent accepted by the State, the claim of the State as to all. swamp _ 
- lands included within such patents was adjudicated and the State — 


precluded from thereafter laying claim to any lands so certified as 


| against a purchaser under the act of March 3, 1887, whose purchase : 


was inade in good faith, while the title to the fonds purchased was in - 7 | 
the trustee for the benefit of the vendor. (See Rogers Locomotive eee 


- Machine Works v. American Emigrant Company, 164 U.S., alan 515. i} as 
The decision appealed from is accordingly modified. | 
2967—VoL 29- 21 ‘ 
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“SALE oF TIMBER—ACT OF MARCH, By 1891. 
ae w. ‘MoCurenmn ET AL. 


| The sale of tiabar on unreserved publie lainds is. abe: authorized by the act of Mar ch | 
_ | 3, 1891 A Stat., 2009)... St cs 


Assistant Attorney. Gener al Van Devanter to the Secretar of the ee : 
kn | | November a7, 1899. i = ws * (G. B. G. 


By letter of September9, 1899, the Oammnissioner of the Csteral Land 
Office tr ansmitted to the Department, and favorably recommended the 
allowance of, the separate applications of J. W. McCutchen and Charles 
H. Dudley for a permit under the act of March 3, 1891 (26 Stat., 1093), . 
and the regulations. thereunder, approved March 17, 1898 (26 L. D., 399), 
to purchase, cut, remove and dispose of timber om sections ‘L eae D 


and the EB. $ of ae 6, T.14S., RB. 69 W., 6th P. M., in Teller county, ee 


Colorado, the same being unreserved public timber lands: . 


By your reference of November. 14, 1899, [am asked for a sain — 


a whether the sale of timber on anesenvad public lands under.said cir- . 
ao cular of March ‘Li, 1898, is authorized bys the act of Mareh 3, 1891. 1 Supra, ee 


: on which. said circular j is. based. 


The said act of March 3, 1891, amends smother: act of nee date (26 2 


Stat, 1095, 1099), entitled An Act to repeal timber culture: laws and ay 


for other purposes,” and is in part as follows: 


And in the States of Colorado, Montana, Idaho, North Dakota, and South akon eS a aoe 
Wyoming (New Mexico ‘and Arizona, by ‘the act of February 18, 1893, 27 Stat., 444y, 0 
and the District of Alaska, and the gold and silver regions of Nevada. and the Terri- 

_ tory.of Utah in any criminal prosecution or civil action by the United States fora « 


trespass on such public timber Jands or +o recover timber or lumber cut thereon it. | 


‘shall be a defense if the ‘defendant shall ‘show that the said timber was so cut or » 


removed from the timber lands for use in ‘such State. or. Territory by a resident 


thereof for agricultural, mining, manufacturing, or domestic purposes under rules ; 


and regulations made and prescribed by the Secretary of the Interior and has not | 


been transported out of the same, but nothing: herein contained shall operate to 
enlarge the rights of any railway company to cut timber on. the public domain, pro- 
vided that the Secretary of the Interior may make suitable rules and regulations to - 
carry out the provisions of this act, and he may designate the sections or tracts of 
land where timber may be cut, and it shall not be lawful to cut or remove any tim- 
ber except as may be prescribed by such rules and regulations, but this act shall 
‘not operate to repeal the act of June third, eighteen hundred ond Seg -eight, 
: promume for the cutting of timber on mineral lands. fe is 


There is nothing in this act which suggests that ity was. “the purpose 
of Congress to thereby authorize or provide for the sale of timber on 


the public lands. As gathered froin a careful examination of the terms a 


< of the act, its put pose seems to have been to modify tlie law relating to — 


the eutting and removal of timber from lands of the U nited States. by 


denying. to the government the right then existing to demand acon- — 


_ vietion in a criminal prosecution, or a recovery in a civil action, when — 


Sin any of. the States, t territories or regions. named, timber | is: “out or a 
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- removed from the public timber lands for use in such State or territory - 
by a resident thereof for agricultural, mining, manufacturing or domes- 
tic purposes under rules and regulations made and prescribed by the - 
‘ Secretary of the Interior, and is not transported out of that State or 
territory. 

Section 2461 of the Revised Statutes contained a general prohibition 
against cutting or removing timber from the lands of the United States 
and imposed penalties for its violation: It was to avoid the effect of 
this statute, in instances deemed by Congress to be meritorious, that 
the act under consideration was enacted. It must be construed with 
section 2461 as if their several provisions appeared in ove act, one part 
of which in general terms prohibited the cutting or removing of timber 
from the lands of the United States and the other part of which author- 
ized the cutting and removing of such timber in specified localities by — 
designated persons for enumerated purposes, under rules and regula- 


tions to be made and preser ‘ibed by the Secretary of the Interior. The = — 


act says nothing about selling timber or eollectin g any compensation or 
price for that which is cut or removed under the statute and the regu- 
lations prescribed thereunder, and it seems to me that authority on 
the part of the Secretary of the Interior to sell such timber or to make 
the right or privilege of cutting or removing the same dependent upon 
_ payment therefor can not be implied from the general authority given _ 
to him to prescribe rules anc regulations to any out the ae of 
the act. ; 
J am of opinion that the eeisiations under easerauea ‘ieee not 
salons the sale of timber, and inasmuch-as the regulations of March 
VW, 1898, supra, provide for sales thereof, I advise that said regulations 
be reformed and brought within the authority given the Secretary of 
_ the Interior by the statute under which. icy: were Pee 
Approved, November 27, 1899: | oe 
 &#HA. Hircwcock, = 
Secretary. 
FINAL PROOF—PUBLICATION OF NOTICE. 
CHARLES Yost. 


If final aeor is not submitted within ten days following the time fixed therefor new - 
publication of notice must be made. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
CW. V.D.).- ‘ November 27, 1899. | hia Site «Aaty) 


April 29, 1895, Charles Yost made homestead dite No. 11,499 for lot. 
8, SE, Lof the NW. 4, Sec. 3,1. 14 N., RB 15 W., and the S.4 of the | 
= SW. 4 4, Sec. 34, T.15 N., ‘AR. 15 Ww. , Salt: Take Mer., Salt Lake uy Jand 
district, Utah. | | 
May 10, 1898, he, with one of his witnesses, appeared before the clerk 
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- of Box Elder county, at Brigham City, Utah, and submitted final siorodt ¢ e 


| testimony, in accordance with published notice; but. the testimony of 


fo his other witness was not taken until June 10, 1898, or thirty days after | 


:, the date advertised, the said witness testifying ‘that the delay was 


a caused by his being out of the city on official business, ‘Final certifi- 
cate No. 6101 issued J une 13, 1898. . = 
‘December 18; 1898, your office, under rule 2 (9 L. D., 123}, reunired - 


| Yost to make new advertisement, he being allowed sixty days therefor, — , 
or to appeal, and pending eomulianies with. this order held his final 
. & certificate for cancellation. He was also notified that in the event of. 


| ; republication, and at the expiration of that period no. protest had been | 
: filed, ‘his proof already submitted would be accepted. — | 


January 27, 1899, your office denied a moticn for review, the baat of a 4 


said motion being a certificate under the hand and geal of the clerk of ~~ 


 ..Box Elder county, to the effect that no protests or-objections to the — oe 
final: proof in question have been made or filed in his office. Yostnow =~ 
appeals to the Department, and in addition to alleging. error in the 


action of. your office in requiring him to make new publication, asks eae 


that his case be referred to the board of equitable adjudication. 
‘Section 7 of the act of March 2, 1889 (25 Stat., 854), provides: 


That the act to provide additional regulations for homestéad ‘and pre- ampeicu | 


entries of public lands,” approved March third, eighteen hundred and seventy-nine, - | 
-. shall not: be.construed to forbid the taking of testimony for final proof within ten 


days following the day advertised as upon which such final proof shall be made dil... 
‘cases where accident or unavoidable delays have prevented the - applicant OT: wit- es 


- “Tesses from making such proof on the date specified. 


~ Departmental circular approved July 17, 1889 9 Li D, 123), con- 
taining rules to be observed in passing upon final proofs, “where the _ 

game are required by the general laws or regulations of the Depart- 7 
~~ ment, ” and which modifies circular of February Ig... 1887, pone . 


me (Rule 2) : 


‘Where final proof or any part thereof has not been taken on the day yes tised, or. 
within ten days thereafter under the exception and as required in Rule 1, you will 

direct new advertisement to be made; and if no protest or objection is then filed, ‘the 
proof theretofore submitted, ifin compliance with the law in other respects, may be 


ae | pee 


The final proof i in question, not having been “taken within ten days ew 


- | fe following the time advertised,” such proof is not therefore within the a ‘ 
_ provisions ‘of section 7 of the act of March 2, 1889, supra, and. therefore, 


: under Rule 2 of the circular of July 17, 1889, new advertisement was 
properly required by your office. Rule 9. of aid circular provides under — 


= : what circumstances cases nay be referred to the board of equitable ree 
~ adjudication, as follows: | - 


“Where final proof has been accepted by he local office prior to the protiti gation: 


Pe Or said circular of February 19, 1887, if in all other respects satisfactory, except that ~ 


- it was not taken as advertised, the case ny be. Subeneed to. the boar d OE sue 
- adjudication £ for its consideration. ; 


ere) canceled, 
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Bin al proof i iri ‘this Case: at having eal made prior 7 the promulga- a 


- tion of said cireular of February 19, 1887, does not come within Rule 9, 


| - but is controlled entirely by Rule 2 therein referred to, which requires. 


new advertisement where said proof “or any part thereof has not been | 


taken on the day advertised, or within ten days thereafter.” | 

Your said office decision is accordingly hereby affirmed ; but as it 
appears that the only ir regularity has reference to claimant’s failure to . 
duly submit his proof, and as the matter is solely between the gover Re 
ment and the entryman, he will again be allowed an opportunity to — 
make new publication, and if at the expiration of the time no protest:is 
filed or objection made, the proof already submitted will be accepted 
and the case referred to the board of equitable adjudication for its 
action. In case of failure to comply with this one the en ury will have - 


ee 


HOMESTEAD EN'TRY—MINOR / CHILDREN~SECTION | 2292 R. s. 


BULLER ay, GORDON HEIRS. 


On the death: of an entrywoman leaving minor children, ‘the ree of pace children iP cca, 
oo having died prior to the allowance of the entry, the: fee to the land vests in said. 
7 oS minors under section 2292 R, 8. ” i eSPeOULve of ony queevion as to ance Heep si ae 


under local statutes. . 


~~ 


i Secretary Hitchcock ‘to the Conmieony on the. General Land Offic Ce, : cea? 
OW. Vv. 0 a November 27, 1899. 4 tot (Ww. M, W.) 


The lana iavoieea in this case is the SW. 4 of See. 32, us r 8, RB 6 oe 
 W., New Orleans, Louisiana, land district. _ 


The record shows that on July 26, 1887, ‘Luer -etia Gordon; otaimin g 


is to be a widow and the head of a. family, made a homestead | entry for 7 - os 


the: land in question. 


7 March 23, 1896, the local office sent a notes, sg segiutone ed letter, ee - 
~ Miss Luer etia Gordon, to the address given by the entrywoman. inher 3. 


application to enter, notifying her that she would be allowed thirty. 
days from date of service to Show cause why her claim should not be — 


_. forfeited and hev entry canceled for non- compliance with the homestead. 


law in the matter of making final proof within seven years from date | 
of entry. Said notice was returned uncalled for. “e 
April 12,1897, Achille Buller filed an. affidavit of contest sone Suid 


- entry, allepine thé death of the entrywoman, abandonment, and. that. 


the tract was not settled upon and cultivated co her ‘or her heirs as: 
required by law. . 
A hearing was ordered aad notice thereof. was oe ‘apon William, 


Rodolph, eu J ohn and Medora oy the children OF the entry. a as 


woman. 


‘The evidence was ; taken. before « an officor ies wiaeed: for that purpos oe bg Siete 


by the local officers, At the time set for taking.t the testinlony the bet 7 oS 


- aes appeared and submitted evidence. a 
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May. 3, 1897, Rodolph Gordon, for. himself ‘and’ the fate Hee of | ' fi 7 
Lucretia Gordon, applied to make final proof under her entry, and after a . 
_ due publication of notice submitted such proof. — 4 


The contestant, Buller, appeared when the pr oof was taken and ‘ted a 

. a protest against its acceptance, 7 i 

The reg ister and receiver found in. ‘favor of the Botosani ands recom- _ 

_ mended the rejection of Gor don’s final proof and the cancellation of the 
entry in question. : | _ 3 : 
Notice of their decision Was. meat by entered letter tO. ©. Mav the 

comniussioner before whom the final proof was taken and. they forwarded 

the record to your office and propor: that no o-appeal’ had been taken 

from their decision. | 3 

June 14, 1898, your, office considered the matter aaa found, among | 
other things, that there is nothing in the record to show. that G. Mayo 


was ever authorized to represent the heirs of Lucretia Gor don, and Ha Sot 


notice to him of their decision could not be held to have been notice to 7 
Said heirs. Therefore their decision had not become final as to the — 


facts. Upon the record and evidence your office rever sed the judgment 7 


of the local officers and dismissed ponerse contest. 
He appeals. - os | ees 
The law of the State of Louisiana pt ‘ovides that a padiaris, adulter- tee 


| 7 ous or uncertain children shall not enjoy the right of inheriting the ce 


estates of their natural father or mother.” Buller contends that the 


a ‘children. of Lucretia Gordon were born of an adulterous relation and - 
that therefore nO rights under her homestead entry passed to them 
-. upon her death. Your. office correctly held that the provisions of the © 


laws of the State Telaung | to inheritance can ‘not affect: the rights of “ 


. the claimants in this case. 


The homestead: law one hot. purport. nor ‘assume in any respect ae 


: regulate the matter of heirship or to establish a line of descent or dis: 


. tribution for a deceased entryman’s estate. It simply provides a method. 


wher eby a homestead claim, which is uot property in the sense that it. 
is or can be affected by Statelaws, may: be perfected by and patented 
to certain persons specifically named in cases where all entryman cies 
before perfecting his entry. 1 | ree 
Section 2292 of the Revised Statutes provides that— = 
In case of the death of both father and mother, leaving al: infant child or childien 
under twenty- one years of age, the right and fee shall inure to the benefit of such 


infant child or children; and the executor, administrator, or guardian may, at any 
time within two years after the death. of the surviving. parent, and in accordance - | 


with the laws of the State in which such children, for the time being, have their: 


domicile, sell the.land for the benefit, of such infants, but for no other purpose; and 
_ the purchaser shall acquire the absolute title by the purchase, aud be entitled to a 


patent from the United States. on Ine payment of the , office: fees and sum of money we 


| - above specified. 


Tt appears | ‘that: ‘Thomas. Gonion: the father of. these ain ae 


with whom it is claimed that Lucretia lived in adulter YN oe before her ele 
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homestead entry was allowed; that the oes died in 1888; and. 
that all of ber children were infants under twenty- -one years of age at 
the date of her death. | 7 

Under these circumstances the stares ee Tactotia Gor don upon her’ | 
death became vested. with the right and fee to the land covered by her | 
homestead entry. See Bernier v. Bernier (1447 U. S., 242); Curran ev. 


| Williams’ Heirs (20 L. D., 109); id. (26 L. D. , 259); Rooney Ve Bourke’s ee 


Heirs (27 L. D. , 096), and Hensley v. Buford (29 L. D., 275), » 


Your office found the proof submitted in behaif of the heirs of the 


entrywoman to be satisfactory, and after careful examination thereof 

such finding is concurred in. © : 

. The judgment appealed from is Kecseain gly affirmed. oe 

- The decision of the Departinent, rendered in this case October 10, 

- 1999, was recalled and the case has been further considered, and this = 
decision is hereby subs stituted therefor. | . 


Lcd M, TANNABILL. | 


Motion for review of departmental decision of September 18, 1999, — 
/29 TL. ae ae 53 denied by Ber Uany Hitcheock November 28, 1899. 


RAILROAD GRANT—INDEMNITY SELECTION MINERAL LAND. 


- SCHRIMPF ED AL. v NORTHERN PACIFIC: R. R, Co. EL AL, 


Land principally valuable for the marble and slate contained heres 1s ‘mineral in | 


character, and within the meaniug.of the excepting- clause in the grant to tlie tase 


Northern Pacific, and therefore not subjent to paenNny selection on account of 
said grant. | | 7 | | 


Seer etary Hitcheock to the Osiinai ones of the: General Land Office 
(W. V.D.) November 29,1899, = = (GLB. G.) 


Ata hearing. duly and regularly had upon the pr otest of Charles ‘G; 


Schrimpif e¢ al. against the patenting of certain lands to the Northern a 


‘Pacific Railroad Company, upon its indemnity selection list No. 36, 


. because of the alleged mineral character thereof, it was shown that ie ; 
NN, 4, the N. 4 of the SE. 4, and the ae 4 of the SE. 4 of Sec. 17; the — 


_ EL 4 of the SE. 4, the SE. 4 of the NE. 4, the W.4 of the NE. 4, the 
NE. 1 of the NW. i, the S. 4 of the Ww c aid the SW. 4 of Sec. 19, 


T. 31 N., R39 E. , Spokane, Washington, are more saleable on account aa 


of the marble avd slate they contain than for agricultural purposes. 


September 20, 1898, your office held that said land is. mineral in character : 


“and excepted from the grant to said company, and the company has 
appealed to the department. PF | 
It is urged on appeal that it w as— .. 2 | | | 
error to hold that sections 17 and 19 were either in whole or in part mineral in 


character, by reason of the existence thereon of any marble or’ slate claims, [and] . : 
error to hold that marble or slate janes are mineral in character SO as to be excepted 





| ane ans "DECISIONS: RELATING TO. THE PUBLIC. LANDS. 


frog the: grant ic ie Noitharn Pacific Railr oad eee Goi; gress Stagines iby. the 


2 . : act of July 1, 1898, distinctly recognized them as, being within said grant. 


~The correspondence between your: office and the attorneys on said > a y -. 


srailrond company shows that this appeal. isnot. intended to raise any | 


- question as.to the fact that the land is more valuable for its marbleand .. _ 


slate deposits than for agricultural purposes, but said correspondence ~ 
and the appeal itself show that the only contention is that lands of | 
such character as these have been found to be are not mineral lands | 
within the meaning of the excepting ae of | the grant to said 
company. 

This contention is not sound,.- Marble and. slate are mineral aub 
stances; and as such their existence on land in quantity and quality. 
‘sufficient to render the jJand. more valuable on that account than for 
agricultural purposes, makes such land mineral land withiu the meaning — 


. of the mineral laws and within the meaning of the excepting clause of the. © 


grant to the Northern Pacific Railroad Company, and therefore not sub- . ae 
_ ject to. indemnity selection on account of said grant. See Pacific Coast. ie ae 
~ Marble Company v Northern Pacific R. R. Co. et al. (25 UL. D. , 238s 8 


_ Alldritt v. Northern Pacific R. R. Co. (Id., 349); Hayden 2, ‘Jamison = 
(on review, 26 L. D. , 373); Beandette v. . Northern Paeitie R R. oe: a0 
oe D., 248). : : 


“The reference i in the appadl to es act of J ‘aly 1 1898, is ee a aes 
io. that portion. of the act of that. date found in 30. Stat., 597, 620,which 
once to the adjustment of conflicting claims to land within fhe limits fe Sa 
of the grant to said company. It does, not appear. how: this act can at 
- s: attect the question presented i in this case, nor why it is cited, unless to eine 
- show that Congress was of opinion that “ stone” lands are not embraced 
= in the term mineral lands. A. conclusion that such views were enter- 


: _ tained by Congress does not. necessaril. ly follow. from the lan guage used 
in said act, nor does it follow that the. word “ stone ” would nee essarily — 


-inelude marble or slate, but however this. may be, the Department i isof 7 : | 
opinion that lands more valuable for their deposits of marble or slate = 


than for agricultural purposes were by the granting g act o 1864 excepted | 
from the grant as mineral lands. Ss ob. : | 
The decision appealed from is affirmed. 


COAL LAND ENTRY-SECOND. FILING. 
HENRY: BURRELL. | 


A coal land entry based: on: a second filing may. be permitted to stand, where the © 
first filing was abandoned on account of the wor thleas character of the ha 
and the good faith of the entryman is apeeat . 


” Seer etary Hitchoook to ‘the: Commissioner of the Sera Land ‘Office, 7 é a 
Ww. Vs De) L _ November 29, ‘1899... ee C. De Weal, ee" Ss 


- On May 12, 1898 ey oe Burrell and J ohn. Herfora nace coal: entry, << 
“No. 69: for the SE, 4 of NBG b hc = of SE. 3 dy See. 29, 8. 40 of SW. 4 a B Boos: ee 
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: 98, NE. 4 of NE. 4, ‘Ses, 82, and NW. 4 fof NW. 4 i. , See. 33, o 4 ce R. 


ae 22. E, at Bozeman, Montana. . 


By your decision of July 23, 1898, < Heit Burrell. was Saude’ re | 


a -farnish evidence as to. whether or a he was the same ‘Henry Burrell % 
~ who filed coal declaratory statement for lots 1 and 2, and 8.4 Be of NE. 4, 7 


Sec. 3,T.18 ne R.6E., in Helena land district, Montana, on June 4, 1892. 


 -In response the said ‘Henry Burrell filed an affidavit in which hess 
states that: he is. the same person who filed. in the Helena land. office 
_. the coal decl aratory statement referred to and that he: was informed 


ne and fully believed when said coal entry No. 69, was made that his pre- | a 


: 3 vious filing Was 10 bar to his making said entry or its preceding declara- . 
| tory statement, and that he made said entry in good faith... That at > 
the time of making said first declaratory statement at Helena, it Was - 


‘supposed from the location development. that the coal would prove” 


_ good and merchantable, but that after he made it, the coal proved so. 
_ poor that he had to abandon the claim, That in his efforts. to find 
- - good coal he expended over. two thousand dollars before abandoning. ae 
it, and that vare was used, and expenditure made before locating Mss. 3 
elaim. He further alleges that he was benefited in no way by said - 


ae. filing and that he. received nothing from’ ally. one for abandoning the — . 


# claim and has thus had ° no. benefit: under the es land Jaw from. said : 


filing. 


-. by Burrell, held— 


‘On. September 2 ay 1898, your ote, passing upon the 2 showing made es 


Said claimant having made a previous filing ade the es land Taw er must be a eae 

. held that he was debarred thereby from making a second filing and entry. 10 L. D. gee 2, ne 

_. 589; 11 L. D., 351.. The name of Henry ee will therefore have, to’ y be canceled. By es 
from the entry. ee as - pS 


The entry as it now stands is for ie hundred and sipniy ACTES, J ohn Her ford i in 
_his individual capacity is. entitled to enter. only one hundre ed and sixty acres. | ‘He 
. may be allowed. however sixty days in which to elect. which one hundred and sixty 
acres he will retain provided the tracts: Bees are contiguous, and the entry for. 4 


. * the remainder will be canceled. 


" Herford appears to. have elected to exercise his right to ‘aelact- one tb, ate 


| hundred and. sixty | acres for himself, as 8 provided : in your oe and he 
has not appealed. : Se an 
Burrell has ao aies: from your - ofies decision; ile sine that it was ae 


: error to hold his interest in said entry for cancellation. It is alleged, fe 


- inter alia, that he was permitted to join in the declaratory statement: | 
. upon which the entry in question. was made, and that he has expended | 
—mnuch money and time in developing the claim. and has. acted in good 
- faith and that. there i is no adverse claimant for any pavt of said land, 


and that no person would be wronged or inj jured. by the reversal of your, J ; i 
office decision. Le files also an additional affidavit: in which. he Sets 


_ forth the circumstances, under which he joined i in said entry and pay- 


| ‘ment for the land, in which it is stated that the officer before whom the | - - : 
~~ last coal declaratory statement. was made assured him-of his right to 
make it, mmonyichsianding the Dee coal Jand statement to which _ Sg 
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: ——— nd been. made, He asks that. his title be confirmed to tho = 


| remainder of. the land ee by the entry, not selected bY, Herford, : - ; 


to wit: the S. $ of SW. 4, Sec, 28, and NE. 4 of NW. 4 of See. 33, = 
aggregating one hundr ed ey twenty acres. Your office held the entr vy 


in question for cancellation as to. Burrell, for the reason that under _ | 
section 2350, Revised Statutes, but. one ae can be made under the 


7 preceding sections, by the same person or association of persons, and. 


under paragraph 9 of the coal cireular, the same person can have the - 


: - benefit of but one entry or filing. In support of this construction the ae 


cases of Albert Eismann (10 L. D, , 539), and Walter Dearden (11L..D., 
B51), are cited, in each of which it was held that a second coal Teclara: oe 

tory statement could not be filed in the absence of a valid reason for | 

- failure to perfect: title under the first. The reasonable interpretation - | 


> of: these decisions is that a second ‘filing may be allowed where a valid — 
_ reason is shown for failing | to perfect title under the first. The case of 
| Eismann, supra, is distinguished from the case of John McMillan (7 L. 
D., 181), wilexs he was allowed to make a second filing upon his show- 
ing of good faith, and the expenditure. of a. large sum in developing 
‘and. improving the land, and. that there was no adverse claim to the 
land covered by his ee filing. In the case of Bismann the general 
rule was deduced, that a second coal land filing can: not be allowed in 
the absence of some valid excuse (such. as was shown in the McMillan 
ease, supra), for abandoning the first.. Burr ell offers an excuse or reason 
for abandoning his first filing and making a second, and ‘the main 
| question would. appear to be, whether the reason or excuse offered is 
valid. Asin the McMillan case, it.is alleged. that there is no adverse 
claim to the land covered by the second filing. The statute itself pre- 
vents a second entry by the same person or association of persons, one 
not in express terms. a second filing. — | 
~The regulation prohibiting a ‘second filing | appears to have pean 
made chiefly for the purpose of pr eventing the extensive mining and _ 
sale of coal under mere filings, without paying for the land, so that in| 


ease where it appears that benefits have accrued to the party under. 


os the first filing, this would be within the evil intended to be remedied | 
by the regulation, and a second filing could not be allowed. . fee 
~ No such evil is. here apparent. Burrell swears, and the fact is not: 


| controverted, that he was deceived i in the character of the land covered 


_ by his first filing, the coal upon which turned out to be too poor to be 
| merehantable, and that after the expenditure of a large sum of money 


in trying to develop merchantable coal, he was compelled to abandon _ 


od it and that he derived no profit or benefit in any way from his first 


filing. It appears also that the fact of the first filing was known at . 
the local office when the: second filing was allowed, and that it was — 


made in good faith.. Conceding the facts to be as stated. by Burrell in | 


- his affidavits, it would appear that he had a valid reason for. alandon- _ : 


ee ing his 1 fir st ones His sworn statements, however, oe cor rrobora- 
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tion, ous office is directed to give him notice of this requirement, 
and to allow him reasonable time to furnish such corroborative proof. 
In the event such proof i is furnished, your office decision will be 
reversed and the joint entry of Henry Burrell and John Herford will — 
stand intact for patent in its order, but on failure to furnish it, your 
office decision will.stand ailirmed., Your office decision is modified to. 
conform hereto. | - : 


INDIAN LANDS—-RELIGIOUS SOCIETY. 
“$9. FRANCIS MISSION. 


- The amount of land.that may be acquired by a religious society under section 18, 
act of March 2, PRO!) is nee to one hundred and sixty acres ab any one. point. 


Assistant Attor ney Gener a Van Devanter to the Secretary of the Interior, 
November 29,1899. | | (WwW. ©. P. ) 


The application of St. Francis Mission to purchase a certain tvdict: of 
land: upon the Rosebud Indian reservation, in South Dakota, has been 
referred.to me for opinion. 7 

The act of March 2, 1889 (25 Stat., 588), aasaies for the establish- — 
ment of a number of smaller reservations within the boundaries of the 
Great Sioux Indian reservation, the cession of the lands not included 
in such smaller reservations, the disposal of the lands so ceded, and 
_ the allotment to the individual Indians. Section 18 of said act is as 
follows: ' : 


That if any land in said Great Sioux reservation is now occupied and used by any 
religious society, for the purpose of missionary or educational work among said 
Indians whether situate outside of or within the lines of any. reservation constituted 
by this act, or if any such land is so oceupied upon the Santee Sioux reservation, in 
Nebraska, the exclusive occupation aud use of said land, not exceeding one hundred 
and sixty acres in any one tract, is hereby, with the approval of the Secretary of 
the Interior, eranted to any such society so long as the same shall be oceupied and | 
used by such society for educational and missionary work among-said Indians; and 
the Secretary of the Interior is hereby authorized and directed to give to such 
religious society patent of such tract of land to the legal effect aforesaid; and for 
the purpose of such educational or missionary work any such society may purchase, | 
“upon any of the reservations herein created, auy land not exceeding in anyone — 
tract one hundred and sixty acres, not interfering with the title i in severalty of any 
Indian, and with the’ approval of and upon such terms, not exceeding one dollar 
and twenty-five cents an acre, as shall be prescribed by the Secretary of the Interior. : 


At seems that in 1885 there was set aside for the use of the St. Fr ancis 

- Mission one hundred and sixty acres of land upon the Rosebud reser- 
vation, which was occupied by said mission for educational and mis- 
. sionary purposes at the date of said act of 1889. - In 1892 the wission — 
asked to be allowed to purchase an additional one hundred and sixty | 


-actes under the provisions of section 18 of said act of 1889, supra. 7 


The Indian Office pone that the coe ase se not then be allowed, 
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eee because the land. was s not surveyed, | but recommended that the Indian - . 4 ; 
3 Agent _ - oo : | 7 ha ee 


“be given authobity to sot apart for: temporary use sand occupation by said Ciitholic | -_ 


Mission Boar ding School (St. Francis Mission School) the 160-acre tract requested, | 


in order that the. proper authorities of the. society having said school in char ge may. . 


-- have the opportunity to purchase the same when the lands shall have been. sur pvaved: 
oe and can be. described by legal subdivisions. Ne Gok Pe Oe : 


‘This recommendation was approved by fis Department J uly 8, ‘1892, a 


and instructions given to carry it out. One hundred and sixty acres Rag te 
were set apart adjoining the other, land a by the mission and. | 


~ has been occupied since then. e's 
_ Subsequently, it seems, some ‘aollbt arose as to. ie. proper ‘construe- ne 


_ tion of section 18 of said act of 1889, and certain questions propounded . & 
by the Commissioner of Indian Affairs were ‘submitted to this office for | 


an opinion. Jur his opinion of J anaTy, 29, 1894, Assistant, ye tomey: 
; Scag Hall (18 L. D,, 188) said: oe 


I do not bélieve’ it was the intention of Cong vTess ioe give the ae one hundr on : 


and sixty acres of the public lands 50: long: as the same might be used for educational ae. : 
and missionary work, and also to give such society the right to buy one hundred ee ne 
, and sixty acres of land, and get the: fee simple thereto from the government; but 


~ in. my opinion the ‘intention was to give: to such ‘society the right: to. elect hetween fe 


. “what might be called a temporary title and right to occupy the land, and a fee sim- os i 
ple title b: y purchasing the laud at the. government pr ico. ; 


In conclusion, he advised that the’ Commissioner of Indian Affairs be a 


| answered as follows: 


A religious society. that ‘osenpiea: land sit the daite ef the passage of ‘he act of a 
| March. 2 2, 1889, could have the land, to the extent of one hundred: and sixty acres, 
7 granted to it so long as the same shalt: be used for educational and missionary work; 2 


or in Tien thereof, such society can purchase one hundred and sixty acres of land at a 


~ the price prescribed in the statute and get the fee simple title thereto. But: such | 


society could not have one bundred and sixty acres granted to it under the first pro- 


--- - vision of section 18, and then, in’ addition thereto, purchase one hundred and sixty: oan BaD, 
= acres as provided 1 in the secoud provision of the same section. cn - 


- This. opinion was sent to ‘the Indian Office with. approval: of ‘this : 


a Department. The Commissioner of Indian Affairs having s some doubts. ye 7 
as to one portion of said opinion, asked Peas he 4 


“ae - whether iti is intended to limit the’ ‘quantity. of lead any society 1 may ieee. on: ‘any - 


7 reservation to one hundred and. sixty acres, notwithstanding they may have been — i 
in occupancy of Jand Ww ith. possibl: vy: valuable im Pe ovemen ts thereon at more ‘than, one ae 


co, place on ‘the same resery vation? ? 


ae 4 the inseiee of the general allotment act tof. ‘February 8 1887 (4 Stat, i 7 


- 388), upon this point, is the Same as that of the act of 1889, ‘Supra, and — = 


: _ that. the construction theretofore. given’ that language by his: office | - 2 
- “would be incompatible with that held by 1 the Assistant Attorney- Gen-» ee 


a eral, if his decision is intended ‘to limit: the amount of land to. one. 


is - hundred and sixty. acr es which any. society. can n have ou. any one Teser- e664 , 
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| vation.” ne an opinion of March 7, 1894 i L. D. 209), Judge Hall 
referring to his former. opinion, said: 


| That opinion is not intended to deny the right of a religious: ne to havert the” 
use of lands to-the extent they may occupy the same so that the amount doos not 


_ exceed one hundred and sixty acres In any one tract. 


. Then, after quoting the language of the Mine act a 1887, he said: 


ei construe: this latiguage 16 mean that all the lands occupied by. a religious. society 
or other organization at the date of the passage of said. act may be held by such 

society, provided It. is limited to not more than one BEES and A acres in ee 
one tr act. 7 : : 


This opinion was approved by Secretary Smith as : follows: 


Approved, with the pr OVi8O, each separate tract. must: have been in actual use. for. 
religious or. educational work among the Indians’ at the time of the, passage of 
Said. act. eB > ts | | 


It the ecenclncion hea ieaeneas is ip. bs ninered thes this application: 


to purchase can not be allowed, because the society holds one hundred 
aud sixty acres under the first. provision of section 18 of said: act of 
1889, and also because it was not in possession’ of the land now suene 
to be purchased at the date of said act. 


Without now concurring in all that has been said upon this matter ce 
by Assistant Attorney, General Hall and Secretary. Smith, it seems to - 


me to have been the design of this legislation . to limit the amount of 
land to be acquired by any such society under said act to one hundred 
and ‘sixty acres at any one point. To allow this purchase would defeat 
that design by giving this society tliree hundred and twenty acres at 
— one point. I am ther efore of | SHNI that It can not be allowed. 
Approved, November 29, 1899: | | 

_E. A. ‘Hircwoocr, Seer eta Ye 


ADEN: CL AIM-SURVEYOR GENERAL—DEPUTY, MINERAL SURVEYOR. 


ALFRED BALTZELL BT AL. 


ores the pr ohibitive provisions of section 452-R. S., surveyors- -general and deputy 
mineral surveyors are enue as applicants for mineral] land. 


Seoretars y Hitcheock to the Commissioner: of. the General Goa Office, 


(W.V.D) December 1,1899. (SL McO.) 


Your office, on October 3, 1898, ‘rendered a decision - in. the case of 
mineral. entry No. 377, made Jrine 28, 1898, by Alfred Baltzell and 
others, for the California Consolidated Tron Mine, Redding land district, 
California. Said decision directed the local officers to notify Alfred 


Baltzell and J. M. Gleaves, two of said entrymen, that they would be 


allowed sixty days within which to show cause why their names should. 
‘not be stricken from the entry and omitted from the ‘paterit. | 


“The records of your office. show that said ealey was appointed 0 


* 
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a2 deputy mineral surveyor in 1894, and has continned: he occupy anos = 
position ever since. Gleaves was appointed deputy mineral. surveyor 
in 1894, and remained such until he became surveyor-g general for the ee 
- State of. California—to which position he was appointed F ‘ebruary 19,0 
entering upon the duties of the office April 1, 1898. Atthe date ofthe - 
~. mineral entry in question (June 28, 1898, supra), therefore, . Baltzellwas 
a deputy mineral surveyor, and Gleaves was surveyor: general for the. 25 
State of California. | : 


~The decision of your office held, in substance, that because of their. ‘ 


f ~ oceupying these official positions at the date of entry, their naines . 
shoud be stricken from. the entry. | 


Notice: to show Cause was served upon the parties: ponied who i in ae 


i time filed a reply, contending in substance. that the. ‘departmental: wk 
- decision in the case of the Lock Lode (6 L. D., 105), holding that “the 
- mineral entry of a deputy mineral surveyor within the district for 
- which he is appointed is not in violation of any statute or departmental es 
ha Fan regulation,” was correct, and was improperly overruled by the ‘Depart- ? 
aa ment in the case of Floyd et al. v. Montgomery et al. (26.7, D., 122); ; 
- and that, in any event, your office erred in giving to the tule laid ee 
| down in said Floyd-Montgomery case a retroactive effect. — 


Your office, on December 28, 1898, adhered to its previous ruling. 


— The mineral applicants have aapealed to the Department, specifying a 48 | 
= ? in substance the same errors that were alleged in their : answer to a — 
eo rule laid upon them to show cause. | 


“It will not be necessary to consider the sligpations of error » seriatim. 


= The departmental circular of September 15, 1890 (11 L. D., 348), after ‘ | 
“5, referring to the departmen tal decision in the case of Herbert McMicken has 
- et al. (10 L. D., 97; 11 L. D.,. 96), concluded as follows: | Lee 


In accordance with said decision, all officers, clerks and employes in the oifigos of _ 


_-. the surveyors-general, the local a offices, and the General Land Office, or any 
“persons, wherever located, employed under the supervision of the Commissioner of 
«the General Land Office, are, during such employment, prohibited from entering, or. 
: = becoming interested, directly or sadiveety in any of me public lands of the United eee 
iia ee | ; 


“In the case of Frank A. Maxwell (29 L. D.,. 76), the Depautes : held aoe 


‘ a that the above. quoted prohibition applied to deputy mineral surveyors. 


In the case of John 8. M, Neill (24 L. D., 393), the Department; apenks . 


? ‘ing of the circular of September 15, 1890, said: 


‘It was clearly intended that the survey ors- -general themselves should. come within - 


: the prohibition declared by said circular. The reasons which bring the clerks and : 
employes of the surveyors-general under such prohibition operate with stronger , Ae 
.. force to include the surveyors-general, Jor demonstration see sections gees to 2234, r es 
ae inclusive, and section 2325, Revised Statutes. | : 7 


Baltzell: having been a deputy surveyor, and Gleaves: a , surveyor-. | 


s : ae at the date of the entry in the case now under consideration, oe 
the decision of your office directing that their naines. ue peo from oe 
‘the entry: is comes and is hereby: atfirmed. | ; i. oe 
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“OKLAHOMA TOWNSITE—COURT HOUSE SITE. — 
W. F. HatPreLp ET AL. 


_ The Secretary of the Interior is without authority to prant permission to the citizens 


of Alva, Oklahoma, to erect a post office building on lands set aper for a “court a 3 


noe site” in pursuance of the President’s proclamation. 


| Assistant Attornes y- General Van Devanter to the Secretar y of the Interior, 7 
| December 2, 1899. ; (W.M. W. yes 


| en Noveniter 16, 1899, W. F. Hatfield and. other business men of 
_ Alva, Oklahoma Territory, filed in the eben a petition aSiNe - 


‘ permission 


$0. erect. a building . ... in the plat reserved by pisclamation for a court. 


ba: house, as shown in the enclosed plat of the town of Alva; said building to be used | : 


» for no other purpose than for the Alva post office. 


Said petition was referred by Acting Secretary Davis to the Coit: 
missioner of the General Land Office for report and recommendation. — 
- November 20, 1899, the Commissioner, after acknowledging the 
receipt of the reference, reported as follows: 7 


In reply I will say that this office has held in a’‘kindred application from ite town | 


of Pawnee, that these lands had, under the law, been dedicated to the county and: 


that therefore this Department was without power to grant the request. — 


By your reference of November 27, 1899, I am asked for an opinion a 


on the question presented in the Commissioner's letter.” | 


Section 10 of the act of March 3, 1893 (27 Stat., 612- —642), ¢ among other 
things, provides for the opening of lands embraced in the Cherokee _ 


- Outlet to settlement by proclamation of the Pr esident, and after refer - 
ring to certain lands reserved, by executive order dated J uly 12, 1884, 
’ and continuing such reservation until the further action. ot Congress, | 
| specifically provides that— | 


-. the President of the United: States, in any order or proclamation which he shall 


make for the opening of the lands for settlement, may make such other reser vations | 
of lands. for public purposes as he may deem wise and desirable. 


August 19, 1893, pursuant to section 10 of the act of March 3, 1893, ; 
supra, the President issued his proclamation opening the lands in the 
Cherokee Outlet to settlement (29 Stat., 1222, 1226). Said proclamation . 
recites, among other thin gs, that the lane? in question had been divided : 
into counties as required by law, | | 


and lands have been reserved for county seat purposes. to Ba entered under sections | 
twenty-three hundred and eighty-seven aud twenty-three hundred and eighty-eight.. 
of the Revised Statutes of the United Sates as therein: required, as soon, to Ri 


For county M, the south half of the abeiheee quarter and the nee half of the | 
southeast quarter of section twenty-three, and the south half of the north west quarter 
| and the north half of the southwest quarter of section twenty-four, township twenty- 
seven north, range fourteen west of the Indian Meridian, excepting one acre reserved 
for. government use for the site of a land office, and four acres to be reserved a the: 
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 gite of a, ‘court ee ‘which deacts are ee be contiguous and to Ne desivaated by lot 
and block upon the official plat of survey of said reservation for ‘county seat pur- - 


poses, hereafter to be issued by the Commissioner of the General Land Office; said 


E reservations to be additional to the reservations tor parks, schools, and other public -_ 
sae purposes required. to be made by section 22 of the act of May 2, 1880. ot 


The townsite. of Alva, Oklakoma, covering the fend aiuibaced: ix i & 4 
‘the President’s proclamation, was peveged under the directions. and 


instructions of the Commissioner of the General Land Office and a plat 
thereof accompanies . the petition. of Hatfield et al. By said plat. the 


townsite of Alva is divided into lots and blocks, except block forty, Z 
which contains 172,240 square feet and is designated “Court: House © : 
Site.” The land reserved for a land office adjoins this block on theeast. > 


Under the language used in the act of 1893, hereinbefore quoted, , 


there is no room for doubting the authority aud power of the President 7 | 
‘to make the reservation “for county seat purposes,” as nade in his | 
proclamation of August 19,1893. His authority was ample, full and a 
complete to make such. reservations of jands as he might deem wise 
m and. desirable ‘Cfor public purposes.” The term “public purposes”. 
“~ clearly covers a court house site, and when the townsite survey. Was 
- made and the plat thereof approved the reservation attached to. the | 

_ specific tract designated asa “court house site,” aud under the proc- 7 


lamation the county at once became entitled to a patent therefor. - 


Jn view of the foregoing Iam of opinion that the Secr etary. of the 


oe Trier ior is without the power to erant permission to citizens of Alva 
‘to erect a building to be used as a post-office upon the land. embraced — 
-in block forty of said town as a cour house site, and 80 advise. | | 


Approved, December 2, 1899: 
| E, A. ‘HircHcock, 
Seer etary. 


| -RATLROAD LANDS-SECTION 4, ACT OF MARCH 8, 1887. 


HOFF BT AL, v. McNUTT.. 


: x timber culture sabes of a tract made by a bona fide pur chaser thereof under sec- on 


tion 4, act of March 3, 1887, cannot be held as an abandonment of his claim 
under said act; it appearing that such entry was only intended to be utilized i in 
the event of failure to secure title througl his purchase.. = © : 


Sea y Hitchcock fo the Commissioner of the Gener al Land Office, | 
| (W. V. D.) 3 | December 4, 1899. ae (bh. LB.) | 


_By ‘your office decision of March 8, 1899, the right to patent for the | 


ai SE. 4 of Sec.15, T..96 N., RB. 42 E., Des Moines, Iowa, was awarded to. * 
a Porter 8. McNutt, under the 4th section of the act of March 3,1887 
(24 Stat., 556), in virtue of his purchase of the same from. the Sioux City 
~ . and St. Paul Railroad Company, March 17, 1887, while the title to said = 
7 eed, was held by the State of Iowa in trust for the use sand benefit of : 
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7 ae company, and the homestead applications of J aliet R. . Kelly and nd a 


2 ae P. Hoff for the same tract were tejected. 
- Kelly and Hoff have appealed. - 


_ The errors charged in the appeals are for ae most part stich. as s were oy 


ee adversely. to. their contentions -in. the. case of . Schneider: ¢ 


_ Linkswiller et al., 26 Li. D., 407, which: need. not be chere noted; pate 


-.-there is another objection to the claim of McNutt which: deserves - 
oto consideration. ee eh : ee : a 
It appears that in ‘Noveuibéi, 1390, after aging paid on ‘his Gontract Cece 


: 4 eS with the company more than a thousand dollars and made quite exten- _ ge 
sive. improvements, McNutt was. allowed. by the Tocal office to — 


ih timber culture entry for the land so purchased. © ae ee 
Counsel for. appellants. insist that such’ action. on his our was: tame 


: le . abandonment of his claim under: the. act. of March 3, 1887, and ‘that... 
ieee thereafter he could. not be considered as a. purch: aser ‘from the company; me 


oe . : : and so is ‘not. entitied to the remed. v provided i in said act. 


ae 


‘This contention cannot be sustained. The record indicate t io dispie. 


: SE gidlom, on his part to abandon his. claim arising from’ his- “purchase. — ae 
tee When he. applied to. thake this timber culture. entry. there was some. oe ae 
doubt 3 as to the ‘title of the railroad. company | to this land. “Shortly. 9. : 
oe prior’ to. that. time suit had been instituted i in the United: States circuit - oe 
~-.) court, the purpose of which was to.declare the title to this. and other: fi! 
a oa lands} in the United. States, and. public. and legal opinions were divided © 
_--- +" as to where the title belonged. He had purchased the land and. made: 3. 
large payments thereon, in the full belief. that the: equitable title to the pats 
-s tract.was in the company. . He must have known that if the title. wags a 
. declared not to be in the company, it, of necessity, vested in the United as 
ce “States, as it was afterwards adjudg ed to be. - His action, then, in apply- 

“ ".- ing to. the. government for title was only a precautionary measure, 
oa intended. to be utilized onlyi in the event of failure of title in his. grantor, oe ce 
and in the further event that his consequent rights under the act: of - ae 


- March 3, 1887, might.also fail, His attitude in law is similar in some : 


| | * respects to that of the grantee of an estate, who, i in order to strength en: 
. his title, purchases a claim or color of title asserted by. a third party. 


 . Sueh action. cannot be considered as an abandonment oe clain under: ee 
-- his-original conveyance. a ee oa 


Your office decision i is saftirmed. 


—— 


“WARREN ca “GrBs0N. | “ 


a, “Motion for’ ‘review of f-dépaitaiontal: decision of Beptember. 28; 1899, a 
+ 29. L. D., 197, denied by. Decry F Hiteheock, December 4, , 1899, 
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a BB - ee RELATING TO THE PUBLIC Resa eo 


“RAILROAD RIGHT OF WAY—ADDITIONAL STATION GROUNDS. aa ae 


-_Missourr, KANSAS AND TEXAS Ry, Co. 3 


he 7 The nevasslty’ for additional station grounds, claimed vader the act of J Faly 2 25, 1866, 6, a 


oa 


oo ae oe ‘must be: shown. before a'plat thereof will be approved.. Seda 
— The acts of April 25, 1896, and March 2, 1899, do not divest or impair sights: therste Ae. 


fore. acquired under previous right-of-way legislation, but. place’ limitations © - 


: Bee ane the extent to which the Secretary of the Interior may thereafter grantor ~~ ae 


: 2 ‘authorize the use of grounds, for station and other purposes, by companies oper-— ce | 
> ating railroads in Indian Territory, and regulate me prosed ure ery such a ae 


- grant or authority may be obtained. 


22S georetary y Hitchcock to the Cominisséanor of Indian Affair %. December 5 a: ne : 
oe Ve Dye Cee hg ee 1899. | . aa 


“The Departabat has considered the communication of your offic’, aa 


ae. dated September 9, 1899, and also the motion enclosed therein, wherein 
3 othe: ‘Missouri, Katisas. and Texas Railway Company seck a review Of 
eG: ‘departmental ruling of July 13, 1899, declining to approve a. plat. of = oe 
~~. grounds claimed by said company to ‘be used and occupied by it for 
s-yeservoir and stock-yards purposes, adjacent. to the regular | station eee 

op etounds: of. the company, ast Muscogee, Creek Nation. oa oe eS 


Without now specially considering the reasons sien in fie decieiéa 


og of J uly 13, 1899, for the refusal to approve the. plat pr esented by said: 2. 
ae ~ company; | the Department is clearly of: opinion that the ue should not Date 
Pee ‘be approved. uae - 


~The acts of Congress which Bie upon this matter are “those: of eae - 2 


kee - And the right a way aiwaet the Indian Territory neces ae caent fe ae ee 
a reserved. or may hereafter be réserved to the United States by treaty with the Indian. 
oe tribes, is hereby granted to said company ‘to the same extent as: granted ae the sixth ae 
aS section of. this act. through the public lands. te a oe . 


"+ 25, 1866 (14 Stat., 236), April 25, 1896 (29 Stat., 109), and March 2,189 
: = 180 Stat., 990).” ‘This railroad secured its right of way through the ; 
vee Indian ’ Territory under the act of J uly. a 1866, . which in ‘section 8 a. 
oo provides: 7 - 


The extent of the right of way granted by the sixth section, to ain - 


aes eteronen is thus made, is as follows: 2 | a. 
a eS Said way is granted to said railroad. to the: ae tent of one. hundr aa foot 3 in’ width. on = ~ 
a “each, side of said road where it may pass through the public: domain; also all neces- arte 
sary ground for station buildings, workshops, depois, machine- shops peal side- ar oe 
oe tracks, turn-tables, and water stations. ie! a 7 
oe Te appears: that under this act the company, on a anuary 7 30, 1872, oe 
= pecan a departmental approval of a _plat showing the ‘grounds then. ee 
desired by it for station and other purposes at Muscogee, said grounds 
os 80° approved, to it being four hundred feet wide—two hundred feet on. cogs 
ee each side of the center of the track—and 2980 feet.long. . : ne 
The act of: ete 25, 1896, entitled “An act to erant to railroad a.com: woe 
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a panies in Thdian Territory additioual Bowel S t9 securé depot grounds, a tage - 


ae provides in section one— ‘ 


; Tiat any tailroad company operating a anitona: in thie ‘dian’ ‘Loiritory 3 may 7 ; 
acquire’ tlie tight to use such additional ground ag may. be necessary for railway ae 


purposes at stations now existing, « or for the éstablishment of iiew stations-or depots - 


by making it appear to the Secretary of the Interior that such additional ground. |. a 
. necessary for railway purposes, and that the convenierice of the public and the public - 


7 : an vorests will be ppone thereby: Pr ovided, That the Jands. 580. acquired shall bes 2 


. way é aiid étation purposes, 28 ; cortaitied ib the original acts, respectively, granting _ - 
the companies rights of way through the Indian Territory. i, 4 | eae ae. 


~The act of March 2 2; 1899, giants rights of way for Kaiiwag télégrajph . 


. ind télephone. lines through Trdian reservatious and through lands ae 


re. held by India tribes or nations int the Indian ii Territory, anid. in section ae 
two provides: Nea 7 et. pe ge 3 
z Tliat such right of way siiall: not axésed fifty. foot in w coe on tesa. side: of tlie unk 


| | .étitire-line of the road; excepit where ilieré are Heavy cuts and fills, when it shall tot ha | 
- éxceed one hundred feet in width. on each side of the road, and may include ground » 


| adjacent thereto for station buildings, depots, and machine. shops, side-tracks, turn- -: 
outs, and water-stations, not to exceed one hundred feet in width by a length of two. 


thousand feet, and not more than one station to be located within any one continu- ras 


ous length of ten miles of road: Pr ovided, ‘That this section shall apply to all. rights ; 
of way herétofore erated to railr oads i iD the Indian. Territory where’ no provisions : 
defining the width of the rights of” way are set.ontin the act granting the same. 


_ The company claims that. under the: ‘act of Silly, 25, 186, ib was. 


| wba. purposes ithder the provision granting all nevessary ‘groond for 


_ Station buildings .... depots. eae. and water- stations”; that under 


this provision it did enter upon, dcetipy and use the lands. in. question o 
for reservoir and stock- yards purposes and thus obtained a vested right | 
therein; and that the acts of April 25, 1896, and ‘Match 2, 1899, are. 
~ without ‘application to the right of way erated to said: compatLy by 
' the act of July 25, 1866. The present application and plat are not: 
_ presented under. and. do not conforni to the act of J ony 25, 1896, or r that . 
of March 2, 1899, ) : | 


~The ground claimed for réservoir purposes is 18, 6 acres in extent, ond 
, adjoins the lands: heretofore approved. for station. and other purposes. - 
It is stated that this 15,6 acres: in its entire extent is actually required : é 
by the company for a reservoir in the oper ation of its railway, and that =. 
t has been occupied and ised. ‘for that purpose since 1874. How or 
| iwhy the necessity for the use of. this ground as a reservoir arises. iss. 2 
not stated, but upon inquiry among the officers - of this Department ee ad 


| ‘acquainted with the location of the reservoir it: appears that it isa. 
depression, aidéd by an. embankment. upon one side, in which water 


| accumulates by reason. of surface drainagé so as. to constitute a large : ne 
but shallow pool, which dries up at some seasons of the year. The 


na pool is not fenced and is not exclusively used by the railway company, | 


— =. but ts is used as a wee place DY. animals in that ee and. as a a eo 


= : any. vested rights. theretofore acquired under the act of. 1866, they: do” a 
: -_ contain limitations upon the extent to which the Secretary of the Inte... 
a rior may grantor authorize the use of grounds for station and other. 

a 7 purposes byr ailroad. companies operatin g railroads in Indian Territory, - | ‘ o 
~ os and they: also provide: -the. method and procedure wher eby such grant Si 
oe OF aiithiority may-be obtained. The showing made with. respect to the - = 
| - stock- yards dees not indicate that any vested right therein was acquired 
...by this company prior to-the act of April 25, 1896, and, as before stated, ..-": 
| . hs -the present. application and plat do not conform to either the act of 1896 96. - 
or that of 1899. a 
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= “place f from which, the railway company draws water for its regia 4 


Zs obtaining water to be nsed:‘in: the operation of the Tailway: ‘Tt. is Poy 
best very doubtful whether this constitutes a “water station” within  ~ 
- the meaning of the statute, and it-is. equally doubtful whether any oe 
. necessity therefor can be shown. Since the. company, although assert: 
ing a use and occupation of the land for a period of twenty-five years, ae 
did not present. any plat thereof to the. Department for: approval until = 
the present. year, it is believed that their present application for the " 
me approval thereof is not entitled to favorable consideration. 5 
oo Phe grounds claimed to be used for stock-yards are 4.4 acres in ‘extent ae 
I aga ae adj join the grounds heretofore approved for: station and other pur- . +, 
: poses, and it is said that it “has been in the possession of such railway 
- eompany for several years and has been used by said company for that 
2 _ purpose: continuously and is now being so used.” When the stock- - oe 
es yar ds were located—whether before or after the act of April 2, 1896— oa 
is not shown, and while it is stated that the ground claimed for this. - 
ae “purpose in its entire extent is actually required, the facts and circum-. 
stances from which the necessity arises are not stated. Without consid- 
ering whether stock-yards constitute “ station. building os” or “depots m te 
within the meaning of the statute, it does not appoat. that the present a 
-. application therefor is well grounded. — : 


While the acts of 1896 and 1899. do. not divest or See affect i 


ear motion for review is accordin vey: denied... 
. OKLAHOMA LAND?—GREER COUNTY. 


Tina G, TTENDERSON. 


_one hundred and sixty acres. 


a bY. said. act, any duly qualified: member of his family, other than husband or wife, 


-may succeed to his rights for three months. longer, with the limitation that such bh | 
Poe ip member can take only one hundred and: sixty acres. 7 


el 


Where, a ey fide océupant of lnnids 3 in Greer county, as the head oF a , family, has ae: 
~~ taken the full amount of laud to which he is entitled under the act of J anuary 7 

oe 18, 1897, a member of his family, over the age of tiverity-one, other‘thah husband -. 
or wife, may. take, under said. act, additional or ‘fexcess” a not to exceed bok « 


2 it the head. of the family fails to exercise his tiehis witliih fie time ‘accorded: him 


oy "DECISIONS RELATING: TO THE PUBLIC LANDS. e © BARS 


| rs Scoretar y Ry yan to the Commissioner of the General hana : Office, E 


Ne Vv. D.) a _ December 9, AE99, © 4 LOW A. BE.) 


7 March 21, 1898, Tia G. Henderson filed aplication « 6 make home: 7 hae 
, stead. entry ‘for the NE. 4 of Sec, 17, T. 3-N., R. 20. w., I. M., , Mangum, oto 
| _ Oklahoma, land district, “olaiain ry the same a a member of the family — 


- of a bona fide occupant entitled. to a preference right under the first - 
ye séction of the act of. January 18, 1897 (29 Stat., 450). te 


This application was rejected by. the local officers for the reasons that eee ; 
the land in. question is covered by the homestead entry of Herrald A. 


-Marchbanks, made January 26, 1898, and that a member of. the family _ 
- ofa preference right settler who has exercised his. plight is not een ce “s 
to any preference right of entry. , a 
_ On appeal your office, by eer of pera 30, 1898, ‘atermed the | 
ar action of the local officers, whereupon further r appeal was taken to. oHe 
Pie Department. - ms 
2 Section one of the act of Ji anuary 18, 1897, reads, in ont as s follows: 
That every person qualified under the homestead laws of the United States, who, 
- on March sixteenth, eighteen hundred and ninety- Six, Was a) bona fide occupant of 
land within. the territory established as Greer county, Oklahoma, shall be entitled 


to. continue his occupation of such land with improvements thereon, not exceeding 
one hundred and sixty ¢ Acres, and shall be allowed six mouths preference right from 


- the passage of this act within which to initiate his claim thereto, and shall be euti- © 


tled to perfect title thereto under the provisions of the homestead law, upon pay- 
ment of land office fees only, at the expiration of five years from the date of entry, 
except that such person shall receive credit for all time during which he or those 
under whom he claims shall have continuously occupied the same prior. to March 
sixteenth, eightcen hundred and. ninety-six. Every such person shall also have the 
right, for six months prior to all other persons, to purchase at one dollar an acre, in 
five equal annual payments, any additional land of which he was in. actual posses-. 
- sion on March sixteenth, eighteen hundred and. ninety-six, not exceeding one hundred 
and. sixty ACTCS, which, prior to said date, shall have been cultivated, purchased, or 
improved by him. When any. person entitled to a homestead or additional land, as 
above provided, is the head of a family, and though still living, shall not take such 
homestead or additional land, within six months from the passage of this -act, any 
member of such: family over the age of twenty-one years, other than husband or~ 
wife, shall succeed to the right to take such homestead or additional land, for three_ 
‘months longer, and any such mem ber of the family shall also have the right to take, — 
as before provided, any excess of additional land actually cultivated or improved | 
- prior to March sixteenth, eighteen hundred and ninety-six above the amonut to 

which such head of the family i is entitled, not to exceed one hundred and oy acres | 

to any oue person thus taking as a member of such. family. | 


- By act approved June 23, 1807 | (30 Stat. , 105), the time for the exer- 
cise of the pr ‘eference right of entry given by said act of J anuary 18, 
1897, to bona. Jide occupants of public lands in Greer county was 


extended to January 1,1898, This extension necessarily carried with it 


an extension of the ime within which a member.of the family of such 
a bona fide occupant might exercise whatever preference right he or she 
— might have, as such member, under the section, Just ‘quoted. from the 
- act of uy 1S; 1897; 3 : : 


i. Ba "DECISIONS RELATING TO THE PUBLIC LANDS. 


‘The arie shows. that Jé ames A. Henderson: the father of the present - oS 


ae e Seton was, on March. 16, 1896, a bone fide occupant of land i in Greer Le ee 


county, and that on December 20, 1897, he exercised: his rights under oe 


| Ee a the act of Ji anuary 18, 1897, by vine homestead entry for the NE. 4 “a 
of See. 21, 7. 3 Ni, »B. 20 weg and cash entry fi for the Nw. Zot the same —. 


ed section. 


Tina G. Henderson, files an affidavit showing that she. 1S" a ene | 


es of the: family of said: James A. ‘Henderson, aud. is over. twenty: -one — = 


es of age, and that the said James A. Henderson had, prior to. a : 
: March 16, 1896, improved and cultivated the. land. she seeks to enter, = 


oe in excess of the three hundred and 1 twenty acres: to which he was i 
entitled. | | ; 


Where a bona rie seciaant of inaag in Greer suns 1s: s the head. of- a " - 


| family and has taken the. full amount of land to which. he is: ‘entitled: : 


under the act of ‘el anuary 18, 1897, has a member of his family, over 


su the age of twenty- one, other than husband or wite, any right to take 


additional or excess lands. under that ach. This i is the ONE pre: 
sented by the present case. ee : 

An examination of the condition of affairs’ existing in oe county | 
at the date of the passage of. the act may throw some light on the 
matter and aid in the solution ofthe question. = 

Prior to March 16, 1896, Greer county. was: generally os to be. 
a part of the State of Texas, The laws of. Texas were administered | 
there and parties claiming portions of the public. lands: looked. to the 

State for title. For several. years prior to March 16, 1896, the public 
lands i in Greer county were in a state of reservation, pending further 
legislation and executive action, but under the gener: a laws of the State 
applicable. to these lands the amount of land that one person could 
reasonably expect to acquire from. the State when the reservation was 
_ removed was.one full section, or, if the land was purely grazing land .. 
without’ any ‘permanent. water supply | thereon, four sections, A lar ge 
majority of the bona jide occupants of lands in Greer. county, with 


whose relief the first section of the act of January 18, 1897, is concerned, | 


had ‘taken up and were claiming a ‘section of land ‘eich and in many 
_ instances improvements had been made on all or the greater, part of the 
~~ section. It is to be presumed. that Congress knew. of this condition of: 
: affairs at the date of the passage of the act of January 18, 1897. With 


Pe, that knowledge before it,. Congress, in ‘the first. section of the act in| 


< - question, limited the right of these bona fide occupants to three hun- 


| i ‘. dred and twenty acres each, ‘thus, in many cases, depriving the bona — 
_ ie oF fide occupant himself of a portion of his improvements: ‘Then arose . 
_. the question as to what should be done with the land so. excluded which | 


: 2 e . : had been. improved. or cultivated by the bona fide ocenpant in excess of oo 
par es the amount to which he was entitled under said act. Was: it to i oat 7 


2 ca thrown open to entry by the first qualified applicant? 


~The view taken by the Department i is that Congress made provision _ 


ae % for such < cases in ne latter part of the section above e-qupted a giving Bo | 
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os er any yqualitea: inember of the family of. paca bana fide Gecupant; ee ae — 
~~. than husband or wife, an additional preference. right for three months 
ead longer i in which to take this excess land, limiting, however, the amount 
.. which any one member of the family could. take to one hundred and — ae 
--- sixty acres. The additional preference right given to a qualified mem... 
ber of the family of a bona fide occupant is thus.a separate and distinct... - 
grant. It eannot be exercised’ until after the expiration of the time ~~ | 
a accorded the bona fide occupant himself in which to make his selection Fg Sore 
.. nor is it operative if there is no qualified member of the family of such. - 
bona fide. occupant, other than husband or wife, to exercise the right, or. 
| there is no excess of additional land actually cultivated or improved by ree 
. the bona fide occupant prior to March 16,1896, above the amount which © — 


| the bona Jide occupant himself has fal en but it is not dependent upon. 
- the question. as to whether or not the head of: the family has taken as spice 
se amount to which he is entitled, > ee 
_ Where, as in the present case, the head of “ne family has ca ea ee ee 
. his rights, the question arises as to whether there is any excess of.addi- 
> tional land actually cultivated or improved by the bona fide occupant > 


- : prior to March 16, 1896, above the amount which the head of the family | - e 2 
_ has 3 taken. If there is any such excess land, then any qualified member cae i 
fe Ok the family, other than husband or wife, ines three months from the ©. - 


> expiration of the time accorded the bona fide occupant himself,in which - a 


* to take such eXCESS land, not exceeding one hundred and sixty acres to. = 


7 = any one person. thus taking as a member of such family. ae 
‘Where the head of the family fails to exercise his rights within the Se ae Be 


a time accorded him, any duly qualitied member of lis family, other than — es, 


— husband or wife, may succeed to his rights for thr ee months longer, with — 
the limitation, however, that. such inember can take only one hundred OBS: 


and sixty acres, instead of the three hundred and twenty acres: to 


_ which the head of the family might have been entitled. In such a case — ee 
there is no question of excess land, so far as- this particular member, —— a 


who succeeds to the rights of the head of the fi ‘amily, is concerned, but, 
if there be. any other duly qualified members. of the family,-the ques- 


tion arises as to whether there is any. excess of additional land actually 
cultivated. or improved by the bona jide occupant prior. to March 16.2 5° 
- 1896, above the amount which the representative member of the family 

has: caleen If there be any such excess land, then’ any duly qualified 7 | 

-tnember or members of the family may. take this excess land, ee = of 
exceeding one hundred aud sixty acres to any one such member, . a 
- Miss Henderson’s homestead application. was filed within three ee 
- months from the first of January, 1898, and on the showing made by ef ee 


her she is entitled to make entry for the land applied for. | 
Your oftiee decision: rejecting her application is acc -ordingly rever sed; | 


and you are directed to notify the local officers to call upon “Herrald’ —_ | 
_ A. Marechbanks to show cause why his entry should not be canc Th a 


as - and the ee of Miss Henderson allowed. 





7 “WAGON ROAD GRANT-RIGHT Or SELECTION—ACT OF * SULY By 1866. 


- WILLAMETTE VALLEY AND CASCADE Mounrain Wacon Roap Co. 


m1 - Within the prescribed limits oneach side of the road, as constructed ander the wagon- er . 


Toad grant of Jnly 5, 1866, the company has the unqualified right of selection. 
-_ from any of the sections designated by odd numbers, save. such. as had been | 
>. reserved to the. United States before the passage of the. eranting act; and sich 

ms right of selection is in no wise determined or terminated by the subsequent: inelu-. 


oo BA. *. Peapiceeeag nie ahi THE PUBLIC aad ee oe 


= sion of said lands within the limits of a forest reservation established by exec i 


tive or der. 


ee nue y, D. ) tea December 9, 1899. e =< . &. W. 0.) 


— “Aeting 4 Seer etary R yan to. the Commissioner of the General Land Office, , 


‘The Willamette Valley and Cascade Mountain Wagon Road Com. oa os 


oe pany has appealed from the decision of your office dated September. 7, 


1898, wherein certain selections made by said company under the grant 


- A made by the act of July 5, 1866 (14 Stat., 89), are held for. cancellation 
ae ~ because the lands had eon. prior to the presentation of the. selection - 
. lists at the local land office, included in the Cascade forest reserv ration » 


| -established by: executive order of September 28, 1893, under section. 24 


. of the act approved M Marel 3, 1891 (26 Stat., 1095). 


; ~The question being an important one, oral argument Was } permitted, 
and the matter has also been presented by brief. a Pes | 
As authority for the decision of your office, reference is mintle to the 


| decitiond of this Department in the following cases: Northern Pacific os 


Geddes Ts Co. v. Martin (6 L. D., 657), and ex parte Northern Pacific R. R. 
Co. (20 L. D., 332, and 26 L. D., 422). These decisions treated only 


| upon the effect. of the withdrawal made by the sixth section of the 
Northern ‘Pacific grantin g act of July 2, 1864. (13 Stat., 356), ‘upon the | 


a filing of the map of general route of said railroad -as required by said 
 seetion. Said. granting act also provided for the filing of a map of. 


‘definite location, which was to: identify the lands granted, and upon | 
the filing of this map the grant attached to the odd- numbered ae 
Ht within the prescribed limits of the grant to which—._ oe ee 


= the United States have full. title, not reserved,.sold, granted, or Scneewiee’ appropri- 
i ated, and free from preemption, or other claims or rights, at. the time the line of said 


‘road i is definitely fixed, and a plat. thereof fled i in the office of the Commissioner of 
the General Land Office. : oe 


a. The. decisions so cited by your office held jie the ‘legislative ithe: 
. yaaa followin g the designation of the: gener al route of said road, did”: 
pot debar, within its limits, the Executive from the exercise of his ordi: 


“nary qachority in the matter of establishing military or Indian reserva- "ids 


- tions, and that lands so reserved at the time of the filing of the map of | 


-_-definite location are excepted from the operation of the Northern Pacific. 


grant, The filing of the map of general route did not fix any rights i in 


- _ the railroad company, it merely prevented others from acquiring title to. 


ce aun lands along such general route in advance of the ascertainment ye 
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‘the a definite location of the road, of the lands ‘lien would. pass to the Sade es 
7 _ company under the grant. The ‘Nor thern Pacific grant. also made pro- 
vision for indemnifying the company for the lands sold, reserved, or. 
~- otherwise disposed of prior to the definite location of the road, by per-. _ 


car mitting selections to be made of lands ih amounts equal to those sosold, | 


reserved. or disposed of, trom a secondary or indemnity belt of lands 
adjoining the granted Jands. The difference between the lands: within com 
the primary limits and those within this secondary or in demnity belt, _ 
~ has been so often defined by the courts that it is deemed unnecessary 


- to enlarge thereon at this time, a mere reference to some of the cases. . a? 


being deemed sufficient: Ryan v. R. R. Co. (99 U. 8., 382); Grinnell ». 


R. R. Co. (103 U. S., 739); Cedar Rapids, etc. R. BR. v. Herring (110 U. 


~S., 27); St. Paul sad Sioux City R. R. Co. v. Winona and St. Peter KR. 


BR. Co. (112 U.S., 720); Kansas Pacific R. R. Co. v, Atchison, Topeka 
aud Santa Fe Ry. Co. (112 U. 8., 414); Wisconsin Central R. BR. Co. v. | 
Price Co. (113 U.S., 496). By these decisions it is established ‘that the — 
- indemnity grant is a contingent grant, and that no title passes until 
selection is. made in the manner prescribed. Neither the decisions as 
to the effect of the withdrawal upon the designation of the general - 
route, nor.those bearing upon the question as to the rights of the grantee 
- Claimant within the secondary or indemnity belt, are contr olling upon 
the question as to the rights of appellant under the act of J uly 5, 1866, 
for no provision is made by said act either for the filing of a map of 7 
general route or for. the establishment of an indemnity belt. ee 
~ Thegrant madeby the act of July 5, 1866, supra, under which appellants: 
claim is swt generis. The language of the prantin g clause is “that. there 


be and hereby is granted to the State of Oregon,” This language, — 


where not accompanied by words indicating an intention to the con- 
trary, has been uniformly held to pass a present title. . It is necessary, 
_ however, to identify the lands granted. Generally, they are identified 
or fixed by the filing of a map, upon which is delineated the dine of 
location, and by the public surveys which distinguish the odd- nuin- — 


_ bered from the even-numbered sections and establish the boundaries ae 
thereof. This act makes no provision for the filing of such a map; the © 


mode of identification being. by selection from alternate. sections desig- 


: nated by odd- numbers within six miles of the road. ©The six mile limits — a 


are fixed by the con struction of the road. bi on a 
grant is— 4 | 7 A 


That any and all inde hhevetofore reserved to the United St Stes by act of Con eress _ 
or other competent authority he, ad, the same are, reserved from the. operation of | 
this act, except so far as it may be necessary. to locate the route of suid road through 


the same, in which case the right of wi ny, is gr ranted sub ject to the approval of the. 
United States. | 


In the case of the Tinited ore 0. “Willamette Waller mia Cascade 


Mt. Wagon Road: Co, (59 Fed. Rep.,-711), the circuit court of appeals ; | 
- for the ninth circuit, in construing this grant, held: it to be a grant ae ae 


ee praesenti, notw ighetandine the lands were by the terms of the grant, to | 


f 


i . Secretary. of the Interior can not say. which shall be selected or which shall not be ; = 
selected, for in doing this he would be denying the right of the State, or its grantee, ee 
_ to make. ‘the selection. The supervisory authority of “the Secretary is not: unlimited - 
r. and can. not: be exercised arbitrarily for, the purpose ot conferring rights. Upon one a 
- person to the detriment of the acknowledged rights of others. Cornelius Vv. Kessel Se Eat 
_ . (128 U. S., 456). a 3 
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ote ~ be ‘selected: ‘This prantis not like an indemnity grant, ‘soutingantu upon ies “ 

the happening of an event before which no grant can be said to exist, 

but, upon the identification of the lands by a selection, the title thereto. oe 

. relates: back as of the date of the act making the grant. ~~ pe Ses, 

- . How fav is this right of. selection controlled by the Secretary | of ‘es ae 

‘ Interior? - In the case of Willamette Valley and Cascade Mt. Wagon 2, 

| 7 Road Co. Uv. Bruner (0 (on review, 26 1. D., 356), this matter was carefully. | eae 
“2, and thoroughly considered and therein it was held that—_ mea 


“The: right of selection conferred by the granting act can not be. restricted i 


2 limited by oe Secretary of the invertor. It is me duty to supervise the administra- . es 


of Ciingress., He is as much bound by the provisions of the eranting act | as is either a 


of the claimants in this case. It is the duty of the Secretary to see that the: selec. 

oe tions. made in satisfaction of the grant are confined to lands described i in ‘the grant-. : pas 
a ing act, which, according to its language, aré—‘“‘ alternate sections of public lands on 
oats designated by odd numbers, three sections per mile, to be sclected within Six miles 
of said road,” excluding ‘ ‘any and all lands heretofore reserved to the United States va 
by act of. Congress or other competent authority ;” but as between different sections 


equally subject to selection under the granting act. and the order of withdrawal, the : 


It follows that within the pre scribed aie on each sae of. the. road, 


ae ae constructed, the wagon-road company has the unqualified right of : 

selection from any of the lands designated by odd numbers, save such es 
77 as had been reserved to the United States before the passage of the act 
ae making the grant. It is. doubtful whether any lands so situated could 7 
have been disposed of after the passage of the act making the: grant, won s 
"except subject. to the right of selection in the wagon-road company. ‘ 
eo’ Surely,. after the limits were fixed hy the construction of the road, the 
~ lands from which the grant was to be satisfied were not of the class ae 


generally known as ‘public lands.” They were encumbered. by this 


right of selection which when exercised would complete the identifica-_ acd 
tion of the land to which a present title passed at the date of the: — 
— - granting act. SoM, 
_ - By the. construction of the road all right of forfeiture was ate an end, ie 
and it may be questioned whether thereafter and. prior to the gatistio- — 
| tion of the grant, Congréss could have made other disposition of. the pee 
sections from which selection was to be made. However, the act under es 


which the forest reserve in question was established, manifests no pur- 


’ pose to limit or restrict the grant. It merely anthouizes the President 

to. set apart and reserve “ public land” wholly or in part covered, with 
Pa timber or undergrowth. In the case of Bardon ». Northern Pacific co 
BL B.Co. (145 U.S., 585); the supreme court. defines public. lands as 7 


< lands: “open to sale or other disposition under general laws.” 


In addition to the fact that the construction ‘of the road fixed the 


"DECISIONS RELATING TO: THE. PUBLIC LANDS. — | BAT aa 


~ 


Sam 2 hbeactor of these lands: as. chin the Jimnits frow which: the grant was Sates 


tobe satisfied, your office, following the construction of the road, defined - ie 


x : ~ the limits of the grant upon maps or diagrams, copies of which were _ 2 = 
* farnished to the local officers, with directions that all the odd- numbered. Ss 


| a5 | sections therein. be withheld from other disposition — await peleaan. ae 
by the company of the lands eranted. — se Ee s 
Although empowered under the act. to make the Selection of the od 


_ granted lands, partially identified by the. vonstr uction of the road, it : 


Age was, necessary that the particular land be further identified. as part of — : S 
-- ale odd- numbered section by the aes survey; Deter this one oe 


: ; of selection could be exercised. 


The progress: of the pablio surveys within th 6 Jimi bs 0 5 this grant — 


| ~ August 20, 1894 (28 Stat, 493), that. the. company v ras ; authorized to 2% a 


make deposit of sufficient sum and secure the survey of any. taads 8 E 
a within the limits of its grant upon which it desired to exercise its ou, 
a right of ‘selection. | ‘In the Hagan case (20 L. D., 259), the company: = 


was required to secure, before November {, 1895, a survey of. the land a . 


a desired to be selected and to complete its selections within ninety days ae 


thereafter, when it was stated that the executive withdrawal would be — - | 
revoked. May 22,.1895, the company made. application for the survey we | 
of the townships in which the lands in. question | lie, and your. office, -. . *. 


bee with full knowledge that these townships were within the limits of the = 


: Cascade forest reservation, established as aforesaid September; 28,1893, — 


aoa accepted the required deposit and granted the application for the ‘sur: a2 


vey, which was accordingly made. The selections in question followed, Ee ' 
and in the decision in the case of Wagon- road. company v. Bruner. (on ee 


teview), before referred to, the executive withdrawal was ordered 


e revoked, and the lands not included in pending. selections opened to. — 
entry with the assent of the company. The supposition that its: pre- a Gs 
vious selections would be recognized undoubtedly influenced the com- 


pany in interposing no objection to the revocation of the withdrawal. 


From a consideration of the entire matter, it must be held that the _ So 


| right of selection under the grant of J uly 5, 1866, from the odd- “Dum: 


— -bered sections within the prescribed limits of the grant was in nowise ; 
determined or terminated by the inclusion of such lands within: the — 


- limits of the Cascade forest reservation, and the decision of your office : 
1S aecor ‘dingly reversed. | , eae 


> SALE OF ISOLATED TRACTS~ DISCRETIONARY AUTHORITY. c= 


CHARLES Ss. STEVENS. 


The Jaw with soapaee to its sale of isolated tracts does not. require, aha the Chane: ee 


sioner shall order such lands to be sold, ‘but clothes him with discretion to place 

. them upon the market when in his judgment it would be proper so ‘to do; and — 

_ the refusal of the Commissioner to make'such an one at nee be disturbed, . 
a where no BMose of his discretion appears: es - : 
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ia Acting Secretar y Ra yen to the Conimiissioner of the Groner at L Lani ae - 
(Ww. Ve Dd oe December 9, 1899. (AL as a 


On October. 26, 1898, Charles S. Stevens filed his: petition praying 


"that the NW. 4 of the NW. 4 of Sec. 36,T.50 N., R.5 W., 4th p.m, 
- - Ashland, Wisconsin, land. district, be srdered into market under the eee es 
Pe provisions of section 2455 of the Revised Statutes, as amended by. the eee 
sn a of February 26, 1895 (28 Stat., 687). | eae 
© Said petition is duly sworn to and corroborated by the affidavit rae a 


_ two other persons, and states that, said land— 


ne oe is: and for’ more than. tliree years has been an isolated tract of biG jana: eee ae 
That said land i is not of sufficient value to warrant its entry under the timber and ee 

| stone: act of June 3, 1878 and August 4, 1892, but is worth the minimum price for = ie 
which lands may be sold under section 2455, R. Ss. hea | see 


¢ On November 29, 1898, your office rejected. said ohne ea on. , 
| mi anuary 6, 1899, Stevens filed his motion for a review of- your said deci- 


gion of November 29, 1898, seeompanied by his affidavit wherein: phe = 
eae alleges that— | ee. 


_ he is the applicant above named} that the land described.’ in his. said “applieiion is: 


- . — not of sufficient value or suitable to be entered under the homestead law; that itis. e a 
> not of sufficient value to warrant a person paying two dollars and a half an acres.” 
Se. therefore and entering under the timber and stone act of June 3, 1878. asamended; © 


. that | the. land: is worth and that he would bid-and pay therefor one dollar and. os a 
quarter an acre if it were offered at public auction; that the lands adj oiniig on the — 


: 2 i: - north and west that is, sections 25 and 35 of said township, have been cut and that _ _ 
Se the timber to the south is being cut this winter; that it is extremely probable that’. . 


the forest fires which annually run through the choppiugs or slashings where log geing — ae 2 


a oe operations have been carried on in this country will run over and kill the timber on... - 
the land: described in his application during the coming summer; that unless said ere 


a, timber is removed during the first part of this year, it is probable that the same will © . 
— be killed by fire and rendered totally valueless; that unless said tract is offered Rh pss, x4 


- public auction under his application, in his opinion the timber which constitutes: its 


almost exclusive value, will be destroyed and that no revenue will be dérived from 


this tract by the covernment or by any individual but. that. the land will remain for 7 


ace > an indefinite period. public lands ‘unsought.by any one; that for. reasons and facta a ee 


above stated the applicant urges that his petition be granted. 


: On February 3, 1899, a decision was rendered. by your office denying fe : ; - 
a aad motion for review and adhering to said former decision, and from 7 
_ that decision, Stevens has appealed -to this Department. - | me 


By section 2455 of the Revised Statutes, it 1s provided that— = 7 


2 “It may be lawful for the Commissioner of the General Land Office to or der into - at =e 
market, after due notice, without the formality and expense of a proclamation of - 


Ss . the President, all lands of the second class, though heretofore unproclaimed | and 


 -‘unoffered, and such other isolated or disconnected tracts. or parcels of unoffered 

lands which, in his judgment, it. would be proper to expose to sale in like manner, : 

| But public notice of at least thirty days shall be given by the land-officers. of the .— a 
- district in which such sae may be situated, pursaant to ae directions of the ae 


Commissioner. 


es, By the act of Ae approved February 26, 1895 5 (88 Stat, , 681), eee 
i amending said section, it is provided that— : Sp: 


; is shall be lawful for the Commissioner. of the. Genernl Laid Office io order ‘ate Tene . | 
es “market and sell for not less thai one dollar and twenty-five cents. ner: acre any i iso- os 4 


Swe 
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- aed or Siscomicoted tract or camel of the public domain less than one quar ier ¢ sec~ ee 


tion which in his judgment it would be proper to expose to sale after at least thirty if 
; days’ notice by the land officers of the district in which such lands may be situate: 
- Provided, That lands: shall ‘not become so isolated or disconnected until the same 


| ‘have been subject to homestead entr y for a period of three years after the surround- | 


ing land has been entered, filed upon, or sold by the Government: Provided, ‘That. a. 


7 ney more than: one hundr ed and sixty acres shall be sold to any one person. 


“The law cloes notr equire 1 that the Commission er shall order such ia ds. ee 


to be sold, but clothes him with discretion to order them ae the market. | 


when (in his judgment” it would. be proper to do so.’ In the case at 


pat, the judgment of the Commissioner. seems to be. that: the. land’ : 
should not be ordeted upon the market. and therefore it is not. in ae 


| category described by the statutes. 


“The petition and affidavit of the solioane: states fia the rein is dis. 


- “connected and isolated public land, and that the surrounding lands — 


- have been entered or filed upon more than three years so that, assum- - 


ing this to. be true, only one thing seems necessary to bring it to sale . 
— under the statute, viz., the judgment of the Commissioner that it would © 


be pr oper to pubit upon the market at one dollar and twenty- five cents 
a per acre, 0: 3 7 ee 
ae Stevens appears to be very. anxious to Girckaes he land. at tha. _ 
— price, and. al though he expresses/the- fear that the government, may be. gee 
deprived of the revenue that would arise from a sale of the land at one 
dollar and twenty-five cents per acre; his manifest anxiety to purchase 
the land at that price has probably impressed the Commissioner with _~ 
the belief that the land is worth more, and that itis Stevens’s anxiety 
-_ with reference to his own rather than the government’s revenues that- | 
i impels him to so persistently urge that this land be put upon the market. 
There seems to have been uo abuse of the discretion conferred by the 8 


7 Jaw upon the Commissioner, and oe said decision is affirmed. 


TIMBER CUTTING—MINERAL LANDS. — 


INSTRUCTIONS. 


% “The act of aes 3, 1878, 20 Stat., 88, with respect to timber ontting on dtinead bisnas! cs - 
applies to the States of Colorado; Nevada, Montana, Idaho, Wyoming, North —— 
_ Dakota, South Dakota, and Utah, the Territories of New Mexico and Arizona, ~ 2 


and all other mineral districts of tlie United States. 


| Secretary ‘Hitchcock to “the ‘Commissioner of the Fengrsh Land Office, Shes * 
(W.V.D.) 0 December 14,1899. oe C.P. ) see. 


The Department has‘ again considered the circular of fusecuctions of - 


“Mareh 18, 1897, in relation to the cutting of. timber ‘on mineral lands, 
and also your recommendation as to changes to be made therein, 


4 


The change suggested relates alone to the terr itory to be affected Lby | | 


| the act of Jane 3, 1878 oe Stat., 88). 
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The vein upphoved Mareh 18, 1897. » but never. t promulgated, aie a 
vides upon this point as follows: | ee 


7 “The act applies to. the State of Colorado, Nevada, Montana; Idaho, Wyo: emia “North” : : : | 
Dakota; South Dakota and Utah, and the Territories of New Mexico aud pea an d. ce 


all other mineral districts of the United States. 
| You propose to substitute for this paragraph the following: 


; 27 The operation of the act does not éxtend béyond the states aiid tetritoties oo . ‘ oe 


cally named therein,.viz: the states of. Colorado, Névada, Montana; Idaho, Wyoming, a cn 


te North Dakota, Sonth Dakota, and Utah, and the ter ritories of New Mexico and Arizona,. Se vos 


- since the phrase “ other mineral districts of the United States,” used in the act, hay-. 


i * ing lo. definite signification, is incapable of local ADE TCM | and, 1 eomeequently, a 


- fails to. have any effect for waut of certainty. tito a & 
In regard to this change, and referrin g to the construetion siven by ee 


| the former circular, you say: 


— While the wording of the act is, doubtless, siiscoptible of this : dbinati -uatibi; fie a oe 
a result of. expanding the operation of the act beyoud the states and territori ies spe- 


as "cifically named therein on the strength of so vague and altogether uiidefined phrase 
_ as “mineral districts,” will be to rénder it pr actically impossible to administer thelaw 
ii those states aud teriitories in which it becomes operative under this term, since =~ 
eh will be impossible to distinguish as to which lands in such states: and territories. 
are tobe recognized.as constituting “mineral districts.” In the opinion: of tite oe 


ae office, this phrase is incapable of definite local. application. De 
To: adopt your recommendation would be to say that the words ‘and. ee 


: ae all other miiieral districts of the United States” are surplusage and of — - , 
ne effect. Stch action would be obnoxious to the well. settled rules of a 


- construction, which require that effect shall be givell to every word. of ‘. 
a: ‘statute, if possible. As said. by you, the words in ‘question are Suis: — . 
i _ ceptible of the coristruction given theni in the former ¢ireular. — Ge 


- Furthermore, the fact that difficulty may be met with. in. practically s. | 


a administering 2 a law is not usually safe ground, for i ignoring a provisions ce 
i thereof. | oe 


‘The second section of said act indicates that effect was intended to" | - ; . 


7 ; ie given ‘said phrase, and at the same time points out with some deg ree isda 


: of clearness, that all mineral lands are to be considered as within the = ae 


: purview of said act. Said section contains the following: | .. 
‘That it shall be the duty of the register and ‘receiver of any local land office fit ; 


‘aliens. district any mineral land may be situated to ascertain from time to. time ES 
_-. whether any timber i is being ent or used upon any such lands, ae for the oe Sg 
as Cauaace by this act, within their respective distr icts. Rg Pg O%S 


Accepting this provision as explaining and defining the ‘arm: ether’ ae 


| ee, districts,” it materially lessens if it does not t entirely obviate 


- the difficulties referred to in your letter. 





-Lagree with you that it is not necessary to include in this disculdt'a a 


“Teference’' to the act of March 3, 1891 (26 Stat., 1093), providing: for per- oe 


os mits to cut timber on the public timber lands in certain States. ‘That. a 


8 act has a well-defined purpose and scope of its own, and it was not oS 
rd intended by this circular to affect its operation therein. Ore an 
| ft does not seem necessary. to go into 2 fuller discussion of the e ques coe 
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tions avolved as they were all quite fully gone into by my predecessor, ae 
_when first submitted (24 L, D.. , 167). Sak ae, eee 


I concur in the conclusion then reached, and a am. a opinion that. die tend i 
“gicoular approved March 18, 1897, is correct. . You will, therefore, make 9... 
such modifications, as to the daté when it shall take effect, as maybe 


necessary to give ‘due notice thereof, and as so. modified it. will 1 be. 
SpprOved: propereiery to its prowulgation. | ek eee ena 


Beno | PRACTICE—MOTION: TO. DISMISS: 


BAR Ww ALDRICH. “s 


ch moton to dismiss : a cutest for the want of a ‘sult cient charge, it in a case nore ‘lie: eee 
evidence i is taken before a. commissioner, isin due time; if mace before the. local See 


ecb a a office on: the day set. for the hearing. 


Secretary y Hitchoook : the Dimi. of. the General Land- 1. Office, = ez 
Ww. vz Di) ieee ce December 14, 1899. | oe (AS: Tye 


Of Angas 2; 1880, Altted A. Aldrich. wade timberouléaré entry. 0 
No: 6852 for. the E. 4 of the NE. 4 and the N. Be of the SE. dt tof See, 28, ae 


7 122, R. 74, Aberdeen, South Dakota. 


| On. December 22, 1897, Jacob ‘Bar filed | an affidavit of contest ag in e a 
a “said entry, alleging that the. defendant— Sf . ia eee = 
_ has. failed to plant tree. seeds, trees, or cuttings. on 1 five acres, ten acres or any tack : re eecatie 


7 - Says thereof. or cause the same to ‘be done during the’ 5th, Sth, 7th and 8th years. after oe 
vs _ entry to date, and that said failure still exists. oar 7 : 


Notice was issued and served and. the Ganon was ‘ordered a be a 


taken before a notary public, and on the day set. for taking the testi- a 


mony both parties appeared with their attorneys and offered testimony. : 


On the day fixed for the hearing before the officers of the local land 


= PB sises: the defend ant filed his motion to dismiss the contest. Said motion | - 
is as follows: 7 | Re | | : 


; 2 Oy 
ae 


[United States Land Oee, Aberdeen, South Dalkote, Ja ean b Ba, vs, Alfred Aldrich. a 
: | Contest T. C, No, 6852.) 


“Andi now comes the claimaat and moves to dismiss thia contest for ther reason ‘that 2 


a 3 no allegation of the affidavit or complaint or mene of oo alleges any : failure to. = 


“sgdmply with the timber culture law. : 
The allegations are. that no tree ‘seeds, 1 aes: or. cuttings were © planted during the 


_ fifth and succeeding years, after date of entry. . 5 Wer ee: 
This motion i is made at the final hearing of the’ case when the | papers: were eretnimed oe 


| to the Land Office for final hearing. ae Bs ae arg tae te Susie ae 
de 4 ee ee ey den A. ALDRICH, ne. 
By. J. ocr ‘Havm, His Atior ne ye 


Said motion was ‘alowed aaa the ‘contest dismissed by the local on 
cers and the, contestant appealed to your ¢ office where, on November 18, 


“1898, a decision was rendered reversing the action of the local officers, > | 


and holding | the entry for cancellation | on | the evidence taken | before 


Caer 
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“wal? notary public snd submitted before the. tats receiver. of = i 
the local office, and: from that decision Aldrich 1 has appealed. to this : che 


_ Department. 2 - 
The. affidavit does not ‘alles ‘sufficient’ ierounds ce contest, and the 


- only question to be considered is whether or not the motion to ee a 8 


came too late. to warrant the: action taken by. the local officers.. 
ante your decision you say—_ oe aie. PF co 


TE the affidavit and notice. be defective not setting forth a s anificient. diss. : - — : 
ack defect’ should have been taken advantage of by. defendant atthe trial and «> 


~ before the testimony was introduced. The question not having been raised at that _ 
"tims, such defect, if any in fact existed, must be considered as having been waived— = 


_and in support of this holding you refer to the case of Paxton v. Owen. ee 
ds L. D., 540), and cases. therein cited. These cases hold. that suche) 


“objection te the sufficiency of an affidavit of contest: must be made at 


the hearing: and comes too late when made for the first time on appeal. ee 

~The construction. placed upon said. ruling: by your office. seems. to. be: ee 
that the objection is required to be made at or before: the time. when a 
the testimony. is taken, and is too late if made after proof. has beex . 
. taken. Such SanstncHen is erroneous. in that it. does not distinguish . 
_ between the time of taking the: proof. and, the time ot the, submission gee de 


_ the proof : and hearing by the local officers. a 


- In the case of Heartley Vs ‘Ruberson LL L. Dp 61), iti is s held Had a . 
“motion to: dismiss a contest should not be filed” ‘before an officer desig- a 
nated. to take the testimony, and in the case of McClellan, V. Chane Cb! ne 


al. ((138-L, D., 258), it is held (syllabus): 


An objection to the sufficiency ofan. day of éonitest can only he raised by the 7. = 


“defendant, and not by lim prior to. the day set for the hearing. 


- The motion to. dismiss this contest. was made before the. (seal, officers oa oe 
Be ou the day set for the hearin; iy and was therefore made.i in proper time. oe 
Your said decision to the con trary i 18 therefore reversed and said contest. ja a 
ee a vis dismissed and said ceentry held intact. . oe eae 


GRADUATION ENTRY-ACT ( oF JANUARY 30, 1897 ri = 


CoBR ET AL. De ‘Rozinson. 


“The Geaaenen of: an application to enter lands embraced within ¢ | acepaided® ar ; dine ; Om oo 


| ation entry, at the date of the confirmatory. act of J enueey 30, 7897, constitutes ~~ 
~ “no-bar to the operation of the act... © eo, Be nae 


- Seoretary Hitchcock to the. Commibicner of the General Lande Ofice, a ; . 
LOY, D.). ~~ oe _ December 14, 18990 8 (EB. Jee x 
On Angust. 3, 1859, Ja ames J. Robinson made ‘graduation cash entry 
"oR: the SE. 4, the. ‘EL 4 of. the SW. 4 and the SW. 4 of the SW. 4 of Séc. i. ks 
20, T:4.8:, R. 16 B., T. M., under the act of August 4, 1854 (10 Stat, STA) oo 


| Gainesville Florida, land district (Newnansville series), 


~ It seems that this entry was suspended i in your office, Tecadeed) the oe : | ‘ = 
man failed to o furnish the proof of settlem ent, ee, as srequired by circular as 
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cee of vf April 1, 1856 a Lester, 475). ‘Sabsequently; by qe act of nobiery ee 
 . 119,.1873 at Stat., 464), entries of this class were confirmed, where the 
affidavit was filed according to instructions, and the money paid or ten- 
_ dered at the date of aria) Giougts the rbot of settlement Pela hee 
was not furnished. | oe 
. The affidavit was so - filed ail the. money aa ‘in. ree case. Bis a 
removed the cause of suspension so far as that’ ground was concerned.» 


But another cause of suspension was because the land was not legally — 


c subject to graduation entry at the time’ ‘Robinson made entry thereof, 


not havin g been in. the market for or dinary private entr y for the period 


‘ . 


of ten years or. more. ‘For this. reason Robinson’ s entry's still remained | 


suspended. 


On Octobér 16, 1893, James Cobb fade eal tian at the ional ofits a 


= for homestead entry for the SW. tof Sec. 20,T.48., R. 16.K., , which was. 
| rejected for conflict, as to the E, 4 of. the SW, + ‘and. the Sw. 4 of the Ses 

_. SW.4, with the graduation entry of Robinson; and on the same day 

< * Benjamin Cobb. madeé like application for the SE. 4 of the same section, be 
which was rejected for the same reason.. From the action of the local 

officers in rejecting said respective homestead applications, each party oe 
ta appealed to your office. : Po 
It was stated in the appeal of James Cobb that the south half of said. See Oa 
|. geetion was unoceupied until some years ago, when the Cobb. brothers. 

-. bought the land from a party claiming to be able to give good: title, ee 
> each paying $300; that the party from whom they had purchased, find- 
- ing he could not give 200d title, left the country to avoid refunding these ese 

- money; that they continued to reside upon and cultivate said lands, - 
—. expecting said party would return and make the matter all right; and eee 
_ that affiant, James Cobb, had a good ie stable, well, fencing and 
. 2 _ other Bo pee the said. eed ai pamounine. in value to. over Gee : 
F “Benjamin. Cobb; in his appeal, swears to the same state. of eG, one ae 
ting the value of his own house, stable, well, fencing and other improve. 
_, moents upon the SE. 4-at oe Bach of said. affidavits 5 was duly: cor-— 

~~ roborated by two witnesses. : 


On April 5, 1898, your office rendered decision i in ithe e case of Ja ales Ss - 
Cobb, sustaining the action of the local officers in rejecting his home- | 


stead application. for conflict with the entry of. Robinson, and on May : : 


13,1898, a similar. decision was rendered in your office in the case of 


| Benjamin Cobb.. In said decisions it was held that— eee 


Robinson’s entry, which appears to have been made. in good faith, falls ‘within the: | 


ists category of unoftered lands, i is confirmed under act of J anuary 30, 1897 ( 29 Stat.. , 507). 


On J: anuary II , 1899, your ‘office took up the case of the cee - 


7 entry of Robinson, and after reciting the facts rélating to its suspen- ~ oa. 
~ sion, and the confirmation. acts of February 17,1873, and January 30, 
. pret said penny) was telieved from Suspeusiou and approved. for eae ee 


“2967, 
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eee From. your - office decisions’ rejecting the applications. of. J ames es and” is 
. Benjamin Cobb, said parties appealed to the Department. — a 
| It seems that your office. considered these arava as well as the oe: 


ce three decisions therein, and treated: each aa on or ‘parte case. “The” 


papers therein. hav e, however, all been brought: together i in one ease, 
and there would. seem to be no good reason wh y all three or said claims 
should not be acted. upon together. - : 

The Department concurs in your decisions tr the Hioniestend 
applications of James and Benjamin Cobb, so far as the same relate to 
the land covered. by the entry of Robinson. That entry, thotigh SuS- 
pended, had not been finally acted upon, and was.a bar to the allow- 
ance of said applications, as there can not: properly be two entries at 
the same time on the same land. (Russell | o. Gerold, 10 L. D., 18.) It 

_ was also held in the case of Henr y Cliff, 3 L, D., 216, that. an entry— | 


- though suspended temporarily, “is ‘nevertheless an entry, ana withdraws the land 7 


a 2 embraced therein from market until such time as. the same may be finally acted upon. eae 


With reference to your. office decision of J anuary 1, 1899, holding 


= Be : that the entry of. Robinson was confirmed by the act of January 30, | : - 
«1897, it will be noted that said act provides that. “all. entries. of f the cae 


ae - public lands” made under the graduation act of 1854— as 


ee ight. | . oa 
While the ap ulioatiotac of Ji ames and: ‘Benjamin Cobb were 5 pending re 


a ‘which ¢ are illegal and invalid because of the fact. that the lands covered thereby had oa 9 
a never been offered for sale, be, and the same are hereby, confirmed, : : 


The. Janguage of this confirmatory statute is broad aud covers wig | 


ca Sedan “legal and invalid” entries of the class referred to therein, = 


to. the land covered by which there was 10 prior. and valid ae a oe 


as “on appeal from the decision of the local officers rejecting the saine, at 
the time of the passage of said act, the lands involved were neverthe- _ 


oo Jess subject: to disposition by Congress, and were ther neny confirm med ” : ee 


_ the graduation cash entryman. — 


No objection would seem to exist to the allowance of or anes 5 Cobb's ed 


application upon the. NW. 4 of the Sw. 4 of said section, if he so 
desires. "heats Se a ta a bee es rae 


O'BRIEN e CHAMBERLIN. 


| Motion ne review et ‘departmental deoision. of Outober 10, 1899; 29 : 
a da D. y 218, 3, denied oy aye Hitchcock, December 14, 1899. 


ee nr - — LANDS. a on a 


WT : : 1 : ere 


DE S3ERT LAND ENTRY—PROOF OF ASSIGNMENT—ANNUAL PROOF. 


ARTHUR F, Hogser'. 


7 There i is no agony (or: the acceptance of the proof of thé assigninent of-a , desert ae 7 


 Jand entry, and of annual expenditure, executed. before o clerk of a court ae 
record outside of the land district and State i in which the land 1 is situated. 


Secretary y. Hitchcock to the Commissioner of the General Land Office, | 


(WVeD) December 14, 1899. 5. ee. ee | 


On reer 2, 1895,. tathew Harless made. aecast inna entry No:. 


~~ 2673, for the S. 4 of Sec. 30, T. 2 N., B. 1 W., Tucson, Arizona, land, ne 


- atc. and on August 7, 1895, he submitted ey, proof of - 
annual expenditure for the first year. _ | - 


—. On January 28, 1898, one Aarthur I, Hogsett, as assignee of said ae 2 
 Harless, filed in the local office proof of annual expenditure on said _ 


entry for the second year, and furnished a certified copy of an assign- — 


te ment by the entryman, dated August 9, 1896, in: whieh the first Tame: 


7 of the assignor is written both. “Matthew,” aA “Mathew,” and that of : ee 


the assignee is written: “Arthur.” In said annual proof the assignee 


= signs his first name oe and that of the ea is ye eae 


Matthew.” ae ; 


. The affidavit (form: 4-074 a) requived of assignees of original entiy- 
men was executed by Aarthur F. Hogsett on J uly 25, 1897, before pes i 


| Penn, clerk of the circuit court of Scott county, Kentueky,’ as was. also — =. 


the affidavit. of the assignee (form 4074: b) constituting part of his said 


proof of annual expenditure. The depositions of his two witnesses as | 


to said annual expenditure (form 4-074 c) were-takenon January 24, ~ ts. 


| _ 1898, before the clerk of the district court of Maricopa county, Arizona, 7 wis 


; that being the county in which the land:i is situated... : 
Because of the discr epancies in said names and becaae said affidavits 


of the assignee were sworn. to before said clerk in the State of Ken- : 


, tucky, the local officers declined to accept said. proof of annual: expendi- fea : 
~ ture, and so notified J.K. Doolittle, attorney for Hogsett. Said attorney — 
filed written exceptious to the action of the. local officers, and on May — 


. 28, 1898, he addressed a letter to the local officers enclosing a certified a eo 
| | copy of said assignment and wrote as follows: 3 — 


‘Please find enclosed certified copy of assignment with elerical- error in writing 7 


2 -~ name of assignor corrected, In assignee’ s affidavit and aunual proot, you or either. _ : - 
a @ of you are hereby authorized and requested to strike out one of the letter ‘ ‘A's » in ot 


the signature, and also one of the “tp” j in the christian name of assig nor. | 


The copy of the assignment accompanying § said letter gives S the : o 


assignee’s first name as “Arthur.” : 
The papers in the case were duly transmitted to your office by ihe é 


local officers with a recommendation of: adverse action upow said proot 4. Se? 


of assignment and.of annual expenditure, — | = 
_ Your office, on October ae 1898, without passing upon ‘the disorepan- "4 
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hak cies. in’ ‘said ‘names, rejected said proof of: assignment: and: of sini rae 


expenditure, for the reason that. ‘it was” taken. before - ‘an. officer. in: the — 
— - State of Kentucky. Hogactt 1 has appealed from your: said decision a os 
eer this Department. | ee 
Ue Ttis insisted that dnder the’a ace of Goagrass ones May 2 26, 1890 ; 


: (26 Stat., 121), proof of said. assignment. and of said annual expenditure - 
might properly. be made before the clerk of a. court: of record | in the 
| State of Kentucky. Said statute provides that— Epps 3 


SECTION 2294. In any. case in which the applicant for the penofit of ‘lie homestead: | 
- pre-emption, timber culture, or desert land law is prevented, by reason of distance, 
bodily infirmity, or other good cause, from: personal attendance at the district land. 
office, he or. she may make the affidavit required, by. law before. any commissioner of 
the United States circuit court or the clerk of a. court of record for the eounty:in | 
which the land is situated, and transmit the ds with the feo and commissions to . 


- the register and receiver. 


That the proof of. pion eaideuce: seo patinn: eultivations fedetion: Or. 


a selumation, the affidavit of non-alienation, the oath of allegiance, and all other |. 


affidavits required to be made under the homestead,. ‘pre- -emption, timber, culture,: a 


Ha and desert land laws, may be made before. any commissioner of the United. States. Poa. 


- eireuit court, or before the judge or ‘clerk of any court of record of the county or. 


parish in which the lands are situated; and the proof, affidavit, and oath, when so ; i. 
|; made and duly subscribed, shall have the same force and effect as if made before the : ee 
eek register and receiver,. when. transmitted to them,. with» the fee. and come en ve 


allowed and required by law. 


_ Previous to the passage ‘of this statute, affidavits. and iiproot: in Fae 


pias iand cases were required to be made and taken, before the register and A ss 
_ Yeeeiver of the district land office in the district in. which the lands a¥ 
Were situated, or before the judge or clerk of a court of record of the. 


7 county in which the lands are situated, and there seems to be nothing 


~~ In the. statute authorizing such affidavits and proof to be made. outside. a 

of the land district in which the lands are situated.. The objectand: 
a. a i “purpose of. the statute being to. provide for makin g such affidavits, etc., ee 
before certain officers not theretofore authorized to take sach proof, ~~ 


| : and when taken. before the judge or. clerk of a State court the statute 
a expressly. requires that he shall be the « ‘judge. or ¢lerk of a / court of 


| record of. the. county or parish in which the lands are situated.” 

- In the ease of Edward Bowker (iL. D.., , 361), construing the statute | 
now under. consideration, after teyiewing. at considerable Jength one: ee 
4 history. of. this legislation, it is said: ee eo ae 

From. this’ history. of the act I ‘conclude ate the } purpose of ‘this Sianineut s was 


2 simply to designate an. additioual or ‘new. officer’ before. whom such proofs could be | 
. taken, and not. to chan ge in any, manner r the eae defining the haa for taking 


a such proofs. . 


“This holding we bese followed by. this Department i in various s other 


eases. (John W. Burns, 24 L. D., 443; James ©. Morris,27 L. D., 577). 
‘Under the law and the: rules. and ‘regulations of the ‘Department : 


Bs there is DO authority for taking the proof of said assigment andof said — 


“ annual oxpenditnte, before the clerk of a court of. record i in nKentneky, 
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oe and therefore your decision rejecting said proof for the t reason 1 given is oe aed 


a correct and is affirmed. | 


..  Hogsett-will be allowed sixty days fon service of 1 rotios of: thas ‘dae a 2 
sion in which to file proper proof of said assignment and of said annual Me Cee 


ee. expenditure, in default of which said assl ignment will be treated as ‘if re: ee 


: vee made. eee 
- Pending this seat said Hod sett has filed his ‘affidavit diowane dia nig! 


a - his correct name is Arthur F. Hogsett: and ‘no further preee will be” 


. : _ Tequired a as to the puehography. of said name. 


: ‘TOWNSITE ENTRY IN ALASKA~TOWN Lor. ie ak 


Lewis Er AL. VM CamppEnL. 


: The right to a deed for a town lot, in the case of. a townsite abies in. 1 Alaska, made ' - 


‘under the act of March 3, 1891, depends upon the claim and fpceupancy ponistine Ae 
at ba date of the townsite entry. na See ara a | fa fe 


Becvalars Yy Hitchcock to the: Crnniine oft the General Land “Office, ules 


‘ (We Vv. oo | - : = December 14, 1899. ao af oo (h. i. Bi)... 


By your office decision of August ae 1899, animing the action of the ; 


trustee for the townsite of Juneau, in Miselas the right to a deed for - 
lots 7 and 8 in fractional block “FH” in said town of Juneau was awar ded. 
to Richard F. Lewis and Hannah L. Anthony, each having been 
adjudged to be entitled to an undivided one-half interest in said lots;. 
they having jointly applied for a deed thereto. Their right to lot 7 


~ was not disputed, but Malcolm Campbell was an applicant for a deed _. 


to lot 8, and Benjamin I, Wallace was also an applicant for.a small _ 
portion of said lot 8 which bordered on the inlet, foue: appeal of the 7 
two last named claimants brings the case here. — 
As to the claims of Campbell and Wallace.it is ‘sufidient ‘0 say that _ 
_the record shows that neither | of them was -occupying ‘or otherwise 
- Claiming the lot in controversy on October 13, 1893, on which day the | 
townsite of Juneau was entered by the feastae for the benefit of the | 
—_ inhabitants and occupants of the land embraced. in said entry. See : 
— Cofield v. McClelland, 16 Wallace, 331, 334. : : 
—- This leaves for consideration ouly fhe. right of the pie tee. in 
_ and Anthony to a deed from the trustee. - The facts in relation to their _ 
- Claim are corr ecHy® set out in. you office decision, and, summarized, are. 
as follows: a ) | 
November 3, 1881, one Stiliman Lewis filed a location mes cover ing | 
substantially se is now lot 7, in said block “F.” About five months. 
later he executed and had recorded a tr ansfer of all his rights under _ 
. said location, and on the same day filed another location notice for a. 
a piece of land vest of and adjoining his first location. This second loca: 
tion, filed April 1, 1882, covered what is now lot 8, and extended some 
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7 distance—perhaps twenty feet—beyond the western soundany of said te 2 

lot to “low water mark” on an inlet of the ocean known as Gastineaux oe 

| ~ channel. The evidence shows that he built a log house on lot 7 and - 
_ erected a fence on two sides of the ground embraced in his two loca- 


* tions, the other two sides reaching to an abrupt bluft washed. by the 2 
~~ inlet or channel. He lived in the house for some time, exactly how long 
- not appearing. He seems to have been an enterprising business man,  ~ 


for at the time of his death, in 1890, he was the owner of the water-— 


oes works that supplied the town: and had an interest in a number of mines | 


it ok and owned other personal and real property, the value of which is not. : oe 
stated in the record. He died intestate, leaving as his sole heirsa 
- - brother: in Boston, Massachusetts, and a sister in Cincinnati, Ohio. The 
sister is Mrs. Anthony, one of the claimants herein. Richard F. Lewis, 


her co- claimant, is the son of John V. Lewis, the brother ot the intes-_ 


~ tate and heir to one-half of his estate.. The claim of his son arises from : . 
a: deed from his father, granting for one dollar all his interest in his) 


a -brother’s estate in Juneau, Alaska. Richard F. Lewis is prosecuting © a 


eS the claim in virtue of his title so derived and a power of attorney from 
yee | his aunt, Mrs. Anthony, the other heir of said Stillman Lewis. — 2 AE 
- Phe record shows conclusively that. there was no claimant. for either 

: of these lots at the date of the townsite entry, en the heir s of Suey . 


man Lewis. 


a ~Itis true that the Improvements upon lot 8 were very meagre, but; _ 2 
= in the. absence of an adverse claimant, they are believed to. be sufficient _ 


4 to. entitle the heirs to a deed from the trustee. 


It is not explained in the record how Stillman eis came to exer- a 


% : ee control and assert and maintain possession of lot. 7. after the trans- wee 


fer of his location right in 1881, but the presumption is that. the sale. 


a’ . — thereof was not fully ponsiuina ca, or rather the terms of the contract oe 
ge Hace sale were not complied with by the transferee. The consideration oo 
in said transfer was: $310, one hundred dollars in cash, an order for 


$175, and fifteen hundred feet: of lumber. to be paid, ‘if demanded, ” ae 
within a: month from date of transfer. It was. further. stipulated that 


Lewis was to retain possession of the house for six mouths after the 


at transfer. . The transferee is described as the “ A., qT. & L, Co. ” 


The record shows that the “A., T. & Lb. Co.” as never been in pos: _ | 


7 “session of said lot, nor Bore any control of the same, but, on the © a 
‘contrary, the same, together with the other land embraced in the — ‘< 
enclosure, has been under the control of Lewis up to his death and of a 


his administrator, and heirs ever since, until some time in May, 1896, 


- when Malcolm Campbell, in the night time or very early in the morn-— ; . 
ing, moved a small shack on to lot 8, since which time he lias asserted 


and. maintained possession of lot 8, although it. appears that there is a. | 


suit pending in the United States distr ict court, brought. mae Lewis and 


. pend to oust him from the premises. . ay: 
_ Although it is relearly shown that the decedent Lewis was in the pos- 2 
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sae session of these lots as early as 1881, and was yy such posses- a 
; sion I May 17, 1884, when the act relating to the district of Alaska was 
m passed (23 Stat., 24), it is not deemed necessary to invoke ate act in 
. order to extend the relief here sought to his heirs. — | tee 
The 11th section of the act of March 35 1891 Ae Stat, 1095), a as 
. follows: | ah 3 
"Phat cal otherwise sidered by Congress landsi in roe may be pee for ieee ar 


_. -gite purposes; for the several use and benefit of the occupants of such town-sites, by _ : 
. Such trustee or trustees as may be named by the Secretary of the Interior for that. 


- purpose, such entries to be made under the provisions of section twenty-three hun- 
- dred and eighty- seven of the Revised Statutes as near as may be; and when such 


-_ entries shall have been made the Secretary of the Interior shall provide by: regula-. 


tion for the proper execution of the trust in favor of the inhabitants of the town-site, 


_ ineluding the survey of the land into lots, according to the spirit and intent of said — 
— section twenty-three hundred and eighty-seven of the Revised Statutes, whereby the | 
same results would be reached as though the entry had been made by a county judge 


and the disposal of the lots in such town site and the proceeds of the sale thereof 
had been prescribed. by the legislative authority of a State or Territory : Provided, 


_That.no more than six hundred and ee acres shall be embraced 1 in one townsite 


- entry. : . 
The regulations issued iter said act ‘divest that lots ctalanmed at 


date of entry shall be sold at public outcry and the proceeds expended. 


under direction of the Secretary of the Interior for the benefit of the 


town, See General Land Office Circular, 1899, page 134. These lots, 


then, must be awarded to Lewis and ore or sold for the benetit 
of the town. — 7 

As shown by the record, there was no one except ‘he heirs of Lewis 
claiming this land at date of the townsite entry, and while their improve- 


ments were meagre, they were sufficient to designate their occupancy | 


and claim in the absence of an adverse claimant, and the townsite 
trustee, as well as your office, has.so held, and it is believed that Lewis’ 


heirs have brought themselves within the: provisions of the. general 


_ townsite act which was: ee So far as practicable i in the said 
: act of March 83,1891. 


The decision of your ottice, in so far. as it awarded the right’ toa deed 5 


; to the land i in DCOBEOVOTNY: is affirmed. 


gaa CLAIM - MINERAL LAN D-APPLICATION. 


COLEMAN ET AL Ve McKenzie ET AL. 


A failure to do the required. sna assessment work on a mining claim ean not be — 
taken advantge of by a claimant under the agricultural land laws, but only by | | 
a mineral claimant who, after such failure and before POSH mIE HOM of work, ~ 


relocates the land. according to the mining laws. 


By the failure to prosecute a mineral application to complstion within a vaSatonable 4 
period after publication, the right to the mining claim is not lost, but the right _ 
to the assumption declared by section 2325, R.S., that no adverse claim exists 


. and that the applicant is entitled to a patent upon payment for the land. 
. The case of Cain et al. v, Addenda Mining Co., 29 L. D., 62, cited and distinguished. 


a a 


~ 
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ae Seoretary Hiteheook to. the Gbaimissioner: of t the General Lana rp ttn oe 


des (W.V.D) December 14,1899. Oe AE, ae 


di ohn D. MoKanzie et é al: Have filed : a ‘second: ihotion for. review. in nthe’ 


“ case of James V. Coleman ¢ al. v1 Jd ohn D. McKenzie et al. , involving : Z i 
lands in townships 8 and 9 south and. ranges: Be east and. 1 west, M. D. M. are 


San F rancisco,. California land district. | 
This case was: decided. by the Department Nay 4, 1899 (28 1 D. 1 348), 
and motion for review of said decision was: denied ‘October 18, 1399; 
~ As ground. for the present motion. ‘it is urged. that the decision of 
May 4, 1899, herein, holding that. a patent is not essential to the. enjoy- . 
ment of a mining claim, and that. the failure of the Santa. Clara Mining» 
: Association and. its. successors. in ‘interest, Coleman et bes to prosecute 
said association’s. application for: a mining patent during the period. 
| intervening between departmental decision of August 24,1885, in Santa 


am Clara Mining Association v. Scorsur et al. (4L.D., 104) and the times - 


i. when McKenzie et al, attempted to initiate claims éo the land under the - i on 
<7 agricultural land laws, i is in conflict with departmental decision of J uly in 


ee - 25, 1899, in Cain et al. v. Addenda Mining Company (29° L. D.,; 62), ae 


- wherein it is held that the mining laws contemplate that proceedings Se 4 


Pee under an application for a mining patent should be prosecuted to com- as 


Vas pletion within a reasonable period after the required publication, or. 


- after the termination of proceedings on adverse claims, if any are filed, * 2S 


a and failure to do so constitutes a@ waiver of rights’ secured under the i 
"application. | 3 ee 
There’ is ‘no conflict. between these decisions. - San’ Sanpete ‘for oe 


- > patent is not essential to the acquisition or maintenance of a mining | oe 
aa claim. The location and maintenance of a mining claim according 1 
- ‘law carry the right to. possess the land within its boundaries and to. 


extract the minerals found therein, but they do not give ‘any. right 
to the fee. An application. for patent is the proceeding whereby oné: 
i. having ay mining claim seeks also to acquire the fee or paramount title 


of the United States. An application for patent not being essential to. 
the ‘acquisition or ‘maintenance of a mining claim, it follows that the 
abandonment of such. an application leaves the title to the land and 
the right to ‘possess. the same and to extract the minerals therefrom 
just where they would have been if no. application. for patent: had been 
made. If the land be agricultur al in character, it is not subject to loca- 
tion under the mining laws, and if it be mineral i in character, no claim 
_ thereto can be acquired ander the homestead or other agricultural land 


. | laws. The mining laws, (Section 2324 Revised Statutes) require that— 


On. each claim located after the tenth day of May, eighteen. hundred and seventy- 


ica two, and untila patent, has been issued therefor, not less than. one hundred dollars a 
worth of: labor, shall be performed. or im provements made. during each year. On.all 


... Claims located prior to the tenth day of May, eighteen hundred and seventy-two, ten - | 
sh ‘dollars’ -worth of labor shall-be performed or improvements made by the tenth day 


ae of June, | eighteen hundred.and seventy-four, and each year. thereafter, foreach one 


a a hundred’ feet in length plone the vein until a patent has: Deen issued therefor; but : 


pak 


oe a 
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oO liete such: disinié 8 are held in ‘common, | cn Sepondittere x may in made upon : any one iene 


| claim; and upon a failure to. comply with. these conditions, the claim or mine upon : : ° a 
ahacl such failure occurred shall be open to relocation in. the same manner asif no «|. 


ae location. of the same had ever been made, provided that the original locators, their =. : 


heir S, assigns, or legal - repr ‘esentatives, Have not resumed. work, noe the claim after “ 


"oats i. i: . failure and. before such locatiou. 


Thus, while. a. stated amount of expendittire i in labore or improvements a 


. = 7 is required to be made. annually, upon each mining claim, a failure to | : : - 
oe /-eonform to this requirement. will not result: ina forfeiture of the claim gt 
~~ if the original. locators, their. heirs, assigns or legal. representatives, Be at 


‘et resume work upon the claim after such failure and béfore. relocation | o 


thereof. by another. <A failure to do the required. anuual assessment. : = 


as “work does not change the character of the land, and make that agri- 
~ “eultural which was mineral before, nor does it make mineral land sub-) 


. ject to disposition under the agricultural land laws. Therefore a failure — 


_ todo the required annual assessment work can not be taken advantage Me a 


of by a homestead or other claimant under the agricultur al. land laws, 


but can be asserted only by a minéral claimant who, aftér the failure : 


and before resumption of work by the first locator, relocates the Jand | 
according to the mining laws. | : 
In Cain et al. v. Addenda Mining Gonna the facts were that the — 
company had made application for a mining patent, notice of which was 
duly posted and published for the required period. The minin 8 laws | 
(Section 2325 Revised Statutes) provide that— 
_ ifno adverse claim shall have been filed with the register and the receiver of the - 
. proper land office.at the-expiration of the sixty days of publication, it shall be 


assumed that the applicant is entitled to a patent upon the Event to the ed ae 
Officer of five dollars per acre and that no adverse claim exists. 


The company did. not make payment for the land or take any “other 


proceeding upon its application for patent until several years after the. _ 


expiration of the period of publication and after the termination of pto- 
ceedings upon the only adverse claim filed against its application, when | 
it asserted a right, under its application and publication, to make pay- 
_ nent for and entry of the mining claim. Protests against the allow- 
ance of this entry were filed, alleging that the company had failed to 
do the required annual aasenanient work during a part of such inter- — 
- vening time, and that after such failure and. before any resumption ‘of 


-- work by the company, the protestants relocated the ground according = 


to the mining laws. The company insisted that it was entitled, because. - 
of its application for patent and the published notice thereof, tothe 
assumption declared in section 2325, but it was held, as. before stated, — 
_. that the mining laws contemplate that proceedings aiden’ an ‘applica. eo 
_ tion for patent should be prosecuted to completion within a reasonable. e 
. period after the required publication or after the termination of pro- 


7 ceedings upon adverse claims, if any are filed, and that failure to do.so 


constitutes a waiver of all rights. secured under the application. In “ed 


, ¥ ane x words, that which was. held to have been waived or. lost, by the - 





; 862, .. DECISIONS RELATING: 70 THE ‘PUBLIC LANDS. 


e : - . failure to arene proseente ‘the: application for patents was ioe the coo : : 
- mnining claim, but the right to the assumption declared by section QBQB 


‘that no adverse claim existed and that the company was entitled toa. 


patent upon payment, for the land. The Department did not in that 
case undertake to say that the company had lost its mining claim by 
“its failure to prosecute the application for patent, but rather that it had 


thereby lost the advantage theretofore obtained by its application for 


patent and by publication of notice thereof, and that if the company 
desired to obtain the fee or paramount title of the United States, it was 
necessary for it to again make application for patent and give notice 
thereof, which would afford the protestants, who claimed to have relo-. 
cated the ground (not because the company failed to prosecute its appli- 
cation for patent, but because it failed to do the required annual assess- 


-Inent work), an opportunity. to adverse the new application and to 


7 obtain, as contemplated. by the mining laws, a judicial determination — 


ee of the conflicting rights of: possession asserted. by the company and the: a, 3 


2 protestan ts. | That decision does not even tend to sustain the contention om : a 


of the agricultural claiman ts. in ‘the case at bar. 


It is true that they claim that. Coleman et al., ae einer vaateienee - | 


wP & have failed to do the required annual assessment work, but if this be 


.. true, it: would not. operate to the advantage: of any one other than a relo-. e 
| cator under the mining laws, whose location was made aiter such fail- | = 
‘ ure and betore resumption of work of the first locators... It may be that. nea 
ieee ‘the mineral claimants and their grantors have held. and worked the | | 
_ mining claim for a period equal to the time prescribed by the statute of © 


| limitations. of California for mining claims: and. that the mineral elaim- 


ants assert that by reason thereof further assessment work and expend- 
 iture upon the claim are dispensed with by section 2332 of the Revised . __ 

Statutes, but however that Inay be, as a question either of fact or law, | 
it is of no moment ina contest between mining claimants and agricul- _ 


tural: claimants for. Jand which is otherwise shown ‘to. ‘be. mineral ap, at 


character. 


The second motion for. review | is s denied. 


SETTLEMENT RIGHT--UNLAWFUL ENCLOSURE. 
THOMPSON v. HOLROYD. 


An unlawful enclosure of the public lands is no ‘bar to the acquisition of a valid 
adverse settlement right. 


| Seeretary Hitchcock to the Commissioner of the General Land Office, 
(W. Y. D.) | December 14, 1899. i — (B.G.) 


| John N. Thompson appeals from the. decision of. your office of Octo- : 
- ber 1, 1898, holding for cancellation his desert land entry nade J uly 22, 


1896, for the NE 4 of the NB 4 of See. 9, and the N 4 of the N NW 4ofSec.10, ; 
Sloe T. 45 N,, R. 4 W. eee leet! land district. —_ me 
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“Sarmuel Holroyd madé pre- -emption filing for the ‘said crack: and ie : 


adjoining forty acre tract not involved in this controversy on June 26,. 


1896, and on ‘November 26, 1897,. submitted proof in ‘support of his fo 


bled: 

. Prior thereto, Thompson filed his sent affidavit. against Holroyd’s 
pre-emption - filing; asserting a prior possessory right to the tract in 
controversy and valuable improvements thereon, existing at the time 
of Holroyd’s filing, and alleging that said filing. was fraudulent and 
void as against him and the government. | | 
- It is unnecessary to pass upon other matters involved outside of the 
merits of the case, as they were properly disposed of by your office i In 7 
accordance. with the decisions of this Department, and are not a : 
+ tioned here. | 
It is insisted that thé pre- sihion filing was void as oe been. 


. made by Holroyd, in collusion with his son, who was the tenant of | 


Thompson, holding possession of the tract in dispute under a lease: 


- But Thompson held the premises by nothing more than naked posses- __ 


sion, He had ample time to make entry, as he took possession of the 
_ premises,. claiming the same under the desert land act, in the spring of 


ae 1894, two years before Holroyd made entry, but: he dia not attempt to - 


file his BppHesHOn: for entry until after HonOye mate his pre- ‘emption 
. filing. 3 | 


appropriate this land, without assertion of claim thereto by a proper 


But for that filing, Thompson mse have continued to unlawfully _ | 


- proceeding in the iead office. He had constructed a fence in such a - 


manner that, with it and natural. barriers, this tract and other lands, - 


 taost of which were publie lands, to the extent of about one thousand 7a | 
_ acres, were practically enclosed. He had also a cabin on the tract and 


had constructed an irrigating ditch which served to reclaim about: i 
_ thirty acres, which he had seeded and which produced hay. 


While the younger Holroyd was occupying the disputed premises, as 


- the tenant of Thompson, the elder Holroyd made the pre- emption filin 2g, 
_ but there is no evidence sustaining the allegation that such filing was 
made for the benefit of the son, or for the mutual use of the Holroyds, 
but, on the contrary, both of the Holroyds deny that charge. . — 
The pre-emptor undoubtedly knew the circumstances of the improve- 
ment of the tract by Thompson, and that the latter had leased the 
premises to the son of Holroyd, but this knowledge did not vitiate the | 
pre-emption filing. Holroyd made his entry in a peaceable manner, 
and although he maintained his. possession thereof, with a show of 
force, he was arrested on that charge, and no one appearing against 
him, the case was dismissed. The unlawfui enclosure of ‘the public 
land did not prevent the pre-emptor from making a settlement upon 
the lands preceding his filing, even if such settlement caused the _ 
removal of the unlawful fence erected and maintained by Thompson in 
violation of law, ‘The enclosure of the premises | in dispute, with other . 
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cs 2 ipte | laid was. Smniaweal; ‘ander’ thi ‘act: oe February. 95, 1885. ao” - 
a, ee Stat.,; 321), as Thompson did. not hold the said. lands. for which entry: 
had not been nade, under. claim or. color of title, but was a mere tres. 





passer thereon. Such an enclosure can not be considered as an appro: — 


2 ‘priation of public land, as it was maintained in violation of law,and > 


conferred no right upon Thompson that can. be recognized. _(Camfield 
v. United States, 167 U.S8., 518, 527; Jones v. Kirby, 13 L. D., 702, 705.) 
It did not take the land out of the class of lands. subject to homestead 
entry, and the right to improvements placed thereon without authority 
of law is not determined: by a judgment of the Department, and, there- 
fore, it can not be said. that such an entry is made for the purpose of 
securing such improvements (Wheeler v. Rodgers, 28 L. D., 250). The 
same rule applies.to the pre-emption filing of. Holroyd upon lands in 
Colorado of the. Ute series, where such filings | are yet permitted. — 

Whatever improvements. were made upon the tract in. controversy. 


“Were placed there without authority of law and at the peril. of. the 7 


ote party making them. The doctrine. of the case of Atherton 4 v pee ew | 


e — Ce U.8., 513) does not extend to the present case. ae 
The allegations’ of the affidavit of. contest that. the Sie of P Samuel“ 
; Holroyd. was wholly or partly in favor of his son, the tenant of Thomp- ~ 


son, is not supported by the evidence. ‘The evidence upon the other. . ; oe 
7 grounds of the contest. shows. that whatever. invasion there was upon 


the premises occupied by Thompson through his tenant was but. an 


: entry made upon the unlawiul possession of another, with a view to _ | 


‘ ee initiating a pre- emption claim thereto, the. land being vacant public : ae 
—-°- Jand subject to pre- emption. | ) . oe 


The decision of yor office i is affirmed. 
SCHOOL LANDS—FOREST RESERVE-LEASE or scHooL, LANDS. 3 ee: 


TERRITORY OF Nuw MEXICO, 


ie By: thie: ve of June A, 1898, a ae in. pr wsenti, of achool: lianas: is made to the Tervi- ey 


tory of New Mexico; and under the provisions of section 2275 R, 8., as amended 

“by the act of February 28, 1891, said Territory may relinquish. its claim to sucli 

~ gehool. sections as it may be entitled, that are included il the. limits of a 
forest reserve, and select other lands in Jieu thereof. 

In a lease of school lands the intention of the parties as to the time from. which the 

agreement shall become operative should control, if such intent is apparent by — 

the terms of the lease. 


Assistant Attorne y- General Van Devanter to the Se ee of the Tnberior, 
December 15,:1899; | (GB. G.) 


By the. act of June 21, 1898 (30 Stat.. , 484), sectiona numbered sixteen. 


= and thirty- six in every township of the Territory of New Mexico, and, 


_ where such sections or any parts thereof are mineral, or have been. oid : 


eo | or otherwise disposed. of. by or under the authority ae any act of Con-— “rs 
- gress, | other non-mineral: lands equivalent thereto, in 1 Ie gal sub baivisions 
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: ; : és not: Tass than o one .@ quarter. section, and as s contignous a as s may “be to ‘the - a 
“. section in lieu of which the same is taken, were granted in terms:of 
ee present: grant to. said Territory for the support of common schools. Sec- 


. .. tion ten of the same act provides that all or any part of the lands thereby ‘ 
. granted may, subject to the:approval-of the Secretary of the Interior, = 

- + pe leased under such laws and regulations as might be thereafter pre- 
~- geribed ‘by the legislative assembly of said Territory, provided that.no 


- lease be made fora longer period than five years; aud by an.act of said = 


legislative assembly, approved March 16, 1899; the governor, solicitor- . ce 
general and commissioner of public lands of the Territory: are constituted a 


a board of. public lands for the leasing, sale, general management and - 


. gontrol of all public lands granted to said Territory, and further. by. oe 


- section twelve of. said last named act it is provided that any portion of” . : 
— gaid lands: shall be subject to lease at an annual rental of not less than... 


two cents per acre and, for a period’ not exceeding five years, and—_ 


That rentals must be paid. semi-annually i in’ ‘advance, but part of an annual: rental rere ae 
_. may be deferred until the first of October of the then ‘current year, provided’ said cae 
oe deferred payment is secured in a manner satisfactory to the board.. z PoP 


October 20, 1899, the commissioner | of public lands for said Sate 7 


| : transmitted for your approval fitty- seven leases of the sime number:of Meee 


~ sections sixteen and. thirty-six In. ‘said ‘Territory ; : all. of which leases 


were executed | September 21, 1899, except one, which was” executed oe i 
‘September 30, 1899, and all of which are for the term ending on the. — 


first day of October, 1904, unless sooner terminated on thé admission — : 
of said Territory as a State, and each lessee paid and agreed to paya- 


: stated annual rental of not less than two cents per acre annually in - 
ee advance, the deferred. paymeuts: to fall due on the first day of October, | 


in the years 1900, 1901, 1902 and 1903, which deferred payments on — — = 


' gach contract are evidenced by four several promis ony. due and AS 


| “payable at said dates respectively. . 


_ November 3, 1899, these leases: were referred to the Comeaince of . = 
the General Land Office for consideration and report, and November. |» 
16, 1899, the Commissioner’s office reported thereon, that the records, aoe . 


of that office do uot show: any adverse right existing at the date of the. 
grant to said Territory to any of the leased lands, . except. that lease. = 
No. 20 to William J. Jones and lease No. 43 to Jos. A. Armstrong are 
for lands in. the Gila River forest: reserve; that lease No.15 to Bald-- 


win G. Stegman is for land subject to the right of way of the. Pecos ; 


Valley Railway Company, and leases No. 1 to Pablo Crespin, No. 34 to 
A.M, Adler, No, 71 to Miguel A. Lopez, No. 76 to Saturnino Pinard, | 


conflict with patented entries; that lease No. 56 to Charles Sumner is | 7 : 
within the limits of the unconfirmed Jose Sutton. grant; that lease. * 


~ No. 65 to J. Rafael Aguilar is for unsurveyed land, and that part of the’ - 


_- section embraced in said lease is covered by a-desert land entry 3. that. a | 
lease No. 66 to Frank Carpenter j is unsurveyed and within the limits of © 
2 aoe confirmed Pablo 1 ae ao and that. lease No. 85. to J. Ws ee 
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7 rade is for. ana in a township yeturned’ as mineral; and that all agri- ve , 


~~ cultural, entries in said township have been suspended. — 


_ November 22, 1899, the matter was referred to me for an opiniog ce 


t . whether the period of five years for which the law authorizes. the leas- — aa; 


ing of school lands in said ‘Territory begins to run from the date of the ie. 


~ lease, or from the: date of the approval | thereof, whether the leases 2 awe 


under consideration are in proper form to. warrant. their ‘approval, and - a eee 


. " as to the tracts within the Gila River. forest. reserve whether the Ter: - 
Bae ritory may select other lands in lieu thereof. | 


~The Gila River reserve was created by executive. order of March 2, - ft ot 
1899, and the said. leased sections included i in.the reser vation were “att Past, = 


. : the date of the reser vation ‘surveyed lands and had theretofore passed . i. 
- i ‘ to the Territory under its. school. grant. The reservation. did. not. on 
therefore: affect. the right or title of the. Territory thereto. I do not 


- understand: that the refer ence: in regard to these lands questions the oe : 


_ Section 2275 of. the Revised Stafutaas as amended - 46 act of Febru: 


title of the Territory thereto; or-asks for an opinion as to the title, but’ 
because, as a matter of policy, it is. desirable to. satisfy and get ridof 
_, these: rights: adverse to the government in ‘forest. reservations, ano 
opinion is desired whether the Territory of New Mexico may'relin. = 
-quish said Jands with the consent por the United States and take other i 
oe lands in lieu thereof. ote ae 


ie. ary. 28, 1891 (26 Stat., 796), provides that where any Stateis entitled to 
< sections sixteen and ‘thirty- six under its: ‘school grant, or where said 
S “sections are reserved. to any Territory for the use of schools andi ay eo 
+ be embraced within any Indian military or other. reservation, the selec- a 
tion by such State or’ ‘Territory of other lands in lieu thereof, appropri- a 


~~ ated and’ granted. by said section 2275 -as amended, shall be @ waiver — es 7 
of its right. to such sections. |  Construing this legislation, the Depart- i ee 


ment, in the case of the State of California (on review), 28 LD Oi. ee 
sates held. that where a forest. reservation. includes within its limits a school ee 
section surveyed prior to the establishment of the reservation, the = 
_ State may be allowed to waive its right to such Section and select other 
| ~ Jands i in liew thereof. The statute applies with the same force to a BF Oks 
. Territory as to'a State, but. even if this were. ‘questionable i in the case a 
of. a Territory for which a reservation: only of said section. had been’ 
made for the use of schools in the State or States to be thereafter 
erected out of! the same—and. the poliey of Congress in the appropri- 
ation of Iands for the use. of common. schools in the Territories has 
usually been manifested in this way—still, in the case of the Territory 
of New Mexico, the said act of Ji tine 21, 1898, ‘is ay ‘grant in pre aesenti to. oe 
the Territory of: sections sixteen and thirty. -six,and J have no doubt =, 
that. said Territory may relinquish its claim to such lands as it is 
-. entitled to under its grant in the: Gila River for est reserve > and select res 
oS other lands in lieu thereof. st as, ee hee 
eee ‘Upon’ the e.question 0 of when the five years period | upon | these Teases. seer 
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% begins to run, Tam of opinion that i in the absence of. any different pro- : 


vision in the lease, the date of its execution by the Territorial authori- _ : - 


-_ ties will control, your approval relating back to that date; but thatit 


-_ is competent for. the parties to specify in the lease the date when it will | 


become effective. Such date'is notin terms stated in these leases, but - 

enough is stated: to show the intention of the parties in ‘this. regard. pn i 
The leases are “for.the term. ending on the first day of October, 1904,” - 

and this term is divided into five periods by the Stipulation as to the 
time of payments of the rent money, and each payment is for an amount 
the same as each other payment, the first one being cash. in hand paid, — 
the receipt whereof is acknowledged at the date of the execution of the 
lease, and the four deferred payments falling due upon a first day of 
‘October i in the years. 1900, 1901, 1902 and 1903, thus showing that it~ 
was intended. that each payment should cover a period of one year. 
_ The manifest intention: of the parties to these contracts was to lease — 


- gaid lands for the term of. five years next preceding the first day of .. a 
— October, 1904, and I am of opinion that effect should be ‘given to this iS 
_ intention. (See: 12.Asst. Atty. Genl.’s Opinions, p. 204.) _ : 


These leases are in proper form to warrant your approval. The act . , 


ae ‘of J uly 91, 1898, supra, which. authorizes their execution, does not pro- . ~ 
’. vide how or wien the rentals may be paid, and although the Depart-. 


7 ment, in a letter ‘to the Commissioner of the General Land - Office, . 


: Aueust 18, 1899 (Mise. No, 398, p. 440), suggested, and although the — 


. ' Territorial. Legislature of New Mexico by the act of March 16, 1899, . ia oo - 


has enacted, that rentals must be paid semi- annually: in nagante these: be a 
contracts have been entered into upon: better terms as to time of pay- — we & 
ment than was either stiggested by the Department or provided by said > 
act, and the validity of said leases is not affected thereby. Besides; - af 

: the Territorial act, supra, provides that part of an annual rental may be eye 


deferred until the first of October of the then current year, thus show- — 


ing that the board of Jand commissioners of sald Bano should d have aan 


a discretion i iu this matter. — | 
- Tadvise that the leases submitted be Boprorel except ican6 No. 1 to": 
Pablo Crespin, No. 34 to A. M. Adler, No. 71 to Miguel A. Lopez, No. 

76 to Saturnio Pinard, No. 56 to Charles Sumner, No. 65 to J. Rafael. — 
Aguilar, No. 66 to Frank Carpenter, which should be rejected on: — 
account of clainis and rights adverse to the title of the Terr itory under — 


its*school grant, that. lease No. 15 to Baldwin G. Stegman be approved: — 
subject to the right of way of the Pecos Valley Railway Company, and = 


_ that your approval of lease No. 20 to William J. Jones, and Jease No. 
43 to Jos. A. Armstrong, for lands i in the Gila River forest reserve, be 
for the present withheld, and the proper officer of the Territory noti- ek 
fied of its right to relinquish these last-named lands to the ee 
States and select other lands in lien thereof. a Me | _ 
Approved, December 15, 1899. OOF A ete 
E A. HITCHCOCK, 
| "Seoretary 
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Horas PLACER: 


_ divisions of the public land. surveys. 


i y November 6, 1899, the: Department. referred ti your ‘offies for report oe 
ein duplicate, a communication received on: that date from Ben. Coe 

oe ~ Currier, one of the applicants for patent for the. Holmes. placer mining es 
> elaim, whereof entry was made December 28, 1895, Sacramento land 
“district, California, embracing lot 5, the W. 4 of lot l,the W.4of the 
-  .-E. 4 of lot. 1, the W. 4 of the SE. £ of the NE. 4.and the W. 4 of the BE aS 
ee 4 of the SE. 4 of the NE. dof Sec.3,T.12N,, R.10E,M.D.M. 
eae” “The Department is a6 in receipt of your report, under ‘date. ee i. 
a Ne ovember 14, 1899, upon the matters presented i in said communication. —: a 
Ges AG: history. of. said Holmes placer claim and of the proceedings ad 3." 
2 oS oypon the application for patent therefor is fully set. forth in depart- ~~ 
mental decision therein of May 13, 1898. (283 L. D. 7 850), and need nob 
7 De repeated here, on 
a Boos By ‘that decision the Debertnent affir med the decision of 3 your ‘olfigg. > 
Pat "of September 4, 1896, which required the mineral claimants to cause. an leg 
oe official survey to be. ‘made of that part of the claim described. in the 
-. entry as the W. 4 of lot 1 and the W.4 of the E. $ of Jot 1, in order 
that an accurate description thereof might be obtained with the view 32: 
. 2 . to passing the entry as a whole to patent. , : a ee 
“In the communication of said Currier it is averr ed,” ‘in. Tab aice and- ane 
oe effect, that the claim has already been surveyed by a competent sur- 
= ‘veyor whose survey was received and acted upon by the local officers 
stock ine allowing the entry; and it is asked that unless there is some other te 
“objection to the entry the same be passed to patent as made. In your 
.. said report it is recommended that the previous action F pogniring eae 
oe “1, spurvey- be adhered to. ae gee 
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cos : An official survey a ai placer mining oat must be furnished, if the ecrpiion oe : oe 
- the lands, for. which patent is ‘asked, cannot. be a. to’ conform. to egal sub- Rr 


oh etary y. Hitchcock to the Commissioner of the General Land Office, Fein 
oe iid v. ss. ba ab December 15, 1899. oe (A. ‘&B. P. ) i. 


‘If any survey of the designated oars of said lot 1, laud ‘qhder the ee 


foe entry, was ever made, as alleged, it must necessarily have been simply | oe, 
a private survey, as the record’ discloses no official survey of any part. 
_. of the claim. ‘Such private survey can have no place among the. official — ee 
-- records as a. part thereof and could not therefore be accepted. as a basis ee 
eres ‘for patent. eee 
ee Section. 2331 of the Revised Statutes cvouines that all placer ate : ee - 
es “glaimé located after May 10, 1872, shall conform as near as. practicable | ee 
eg with the United States system of public-land surveys, and the rectan- 
_.. gular subdivisions of such surveys; but it is further. provided in ‘said ae 
oS “section that when placer claims can’ not be conformed to ven subdi. a 
os ea sur vey, and plat shall be made 2 as sf nnsarveyed: lands. 
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; In’ Hae ‘case it is ‘Cledr that as. to ine. designated portions of lot 1 7 
a lined under said entry, the same do not conform and can not be made oes 


~ to conform to the rectangular or legal subdivisions of the public land _ | 


_ surveys may be recognized. | 
. It is therefore not only necessary that an official survey of the landi. 


‘ | located and claimed in said lot 1 should ‘be made as required, for thei 
, “purpose of proper description and identification ‘in the patent when ae 
issued, but such Sanyey appears to be plainly demanded by tl the statute | 


7 itself. 


en MEXICAN | PRIVATE CLAIM—ACT-. OF + SULY 23, 1866. oe 


J. ACKS” v. -BELarp ET Al. 


— survey of the section or. township in which said lot is situated. .While 

| ‘said lot-1 is in itself'a legal subdivision of said survey, the Department _— 
ig not aware of any rule or provision of law whereby the subdivision of - | 
_. said lot into smaller legal subdivisions, under the system 0 of public land~ 


-.. The cecummnawa yaoi of your "offic that. ther equirement i in this respect: " oe 
a be adhered to is accordingly apEroned, and. you will se noully the mnin- an 
eral claimants, | ae 


7 The right of r piieehass: ander section 7, act of July 23, 1866,-does not extend to “one, a 
-. who purchases the title to a confirmed, but unsurveyed, Mexican private claim =: 


ane definite boundaries, and who receives patent for the full. ocean oe a ie 


-dand included within such boundaries as esta biened on pUEYEY: 


nee ek Hiteheoek to the Commisstonér Of. the Geared Land ‘Offic ied se 
See (We Vv. al - : ae a: - December 15, (1899. So, ae . i os (B. F, B. ) eres 


oo This: case arose upon ‘the application of David J acks to pices lot ee 
ae See. 2, lots 1 and 2, Sec. 3, lots 1, 2, 3, 4, 5, and 6, See. 10, lots 1, 2, 3, 4, 5, Cee 
ur 6,7, 89. 10 and ie Sec. 11, and lots 1 and 2, Sec. 12, T. 16 8. R. 1E,, ee 
es OM. D. M, San Praiiciseo, California, ander thie saventh’ section of the ee 
= Bet. of July: 23, 1866 (14 Stat., 218), claiming that’ said’ lots were sup- ee 
posed to‘be part of the Pueblo lands of Monterey, as confirmed by-the °° 
a board of land commissioners, which he purchased: in good faith prior oe 
tothe passage of said act of July 23, 1866, and which were. excluded = 
E from the ‘final .sur vey of said grant. At the samie- time Daniel. ‘Belard — eee 
“and others, applied to make homestead entry of said lands as public ; 
~ lands of the United States. The local officers rejected J acks’ applica: ae ey 
_. tion but upon appeal your office reversed their decision and. held that ~~ 
Jacks was entitled to purchase said lands under the provisions of the. 
ae “seventh section of the act of July 23,1866, they having been excluded -". ° oe 
o. from a Mexican. grant by final survey, and: Jacks having purchased <> 
them from. the’ grant claimants in good faith and for a valuable. cone es 
~  fiteratlon, upon the belief that they were part of the grant. From | 
“your decision. Daniel Belard and other homestead applicants have’ oo ee 


Bere oe oS 2 oe es ge ee er 
re, © 2967vor 29-24 ee ee aS 
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‘The peran settion of sig. act of, Fal 93. 1866, ‘ander which Tacks 5 ee 


- dlaims the right of, purchase is aS follows: 


That where persons in good faith, and: for a valuable sonaidetacien have: pane ee 
: ‘chaséd. lands of Mexican. ‘grantees or assigns, which grants have ‘subsernently been 
rejected, or where the lands 80 purchased. have been excluded from. the. final: survey ta a 


of any Mexican, grant, and have used, improved, and coutinu ed in. the actual posses- 3 


AS tag sion of the same as according: to the Fines of their original purchase, ‘and where: no. 


valid adverse right or title (except of the United States) exists, such purchasersmay — 
"purchase the same, after having such lands sury eyed under existing laws, at the mini- _ 


: mum price: established by law, upon first. making proof of the facts, as required in 7 - 2 
| this section, under regulations - to be provided by the commissioner of the general ar is 


: | | land office, joint entries being admissible by coterminous oe to > snch an extent 7 
7 e as will enable them to: adjust their respective. boundaries. co hata ae 
This section was designed for the relief of persons who had, in Seed 
7 faith. and for. a valuable consideration, purchased. lands: of Mexican 
_ grantees or assigns, where the title failed, by allowing such persons to 
a purchase at the minimum price established by law, the lands which they . 
have used, improved and continued in: the actual possession of, accord- 
ing to the lines of their original. purchase, and where no. valid adverse. 
right or title (except of the United States) exists. = | 
Whether such invalidity. were on account of some defects i in. the. siocsedin heh: 7 


resulted j in a defective grant or whether it existed by reason. of an inability to. prove: 
an actual grant was not material, so long as the claim of title actually. rested upon 


what was in good faith supposed. to have been a valid claim under the government ei 


of Mexico, and so long as there was-no valid adverse right 0 or. Sitle other than that of 
the United States. Beley v%. tney (169 U: S. , B58, we oe , 


. The purpose of the act—_ 


Was to remedy (by purchase of the land. from: the United States : at he lowest ee ah 
defect in’a title supposed to have been derived from the Mexican government, where 
the claim ant had in. good faith and for a valuable, consideration purchased from. one 

| who claimed to be ab Mexican grantee, or. from. his assigns (ib., 361), is: : | 


or, ‘where the. lands purchased were _supposed to. be within’ the ‘itis | 


oe of a Mexican. grant and were after wards. excluded. upon final ey: = ; 


_ -» Hosmer ¢ v- Wallace (97 U. S., , 575). Sore a 
But the right of purchase can only extend | to ‘such. lands a as ne. pure 7 


.- chasers have used, improved and continued in possession of: according 


— <t0° the lines of their original pur chase,” and can not extend to any lands oe 


_ that are. ‘not actually within those limits: ~The’ ‘par pose of th @ ac e was, ie 
= to: remedy. a defect.in a title, which the Mexican. gr ‘antee attempted. to. oe 
. con vey, by. allowing the purchase of the. lands from the United States, 9 
J Tt is: contended by appellants that Jacks has received. patent from oa 


= oe s ‘the: United. States of all the lands: purchased by. him, or his ; assignors, oy : 
oy and - that the relief afforded. by. the act can only. extend to lands. which... :-: 
oe he actually purchased and not to lands which he supposed he purchased. ies 


‘The claim of Jacks. rests. upon his purchase. of the grant of. the ov 


- “Baeble: of. Monterey, the extent of which was determined by the final : 


| survey made in- conformity. with the decision of the Department. of. — 


oF - October. 4, 1887 (6 Ly Dy y 179) p which exeluded the lands i In controversy. oe 
elas was a grant of ab tract of land with defined boundaries. : : ‘The hepention:. oo 
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: eaiiae for eontuadtion described thie bowndaties oud the board of peg oe 
» missioners, January. 22,.1856, confirmed the grant as petitioned for. 


The boundaries of the @ grant, as confirmed, were described i in the cere : 


i ae follows: 


_.From-the mouth of the: river se Monterey in. ae sea to the Pilar citos; tienes oe 
along. the canada to the Laguna Seca, which is the high road to the Presidio, thence. 


. running ‘along the highest ridge of the mountains of San Carlos unto Point Cypress’ 


further to the north; and-from said point following all the coast unto said mouth of 
the river of Monterey: excepting and reservlng therefrom such portions thereof as 
-are held by individual owuers by right or title der ived from: comps vent (rapa) 
other than said pueblo ‘or city. is, : 


After the. grant was confirmed the ae of. Monterey: Be deed dated 


- February 9, 1859, oe to D. R. A ane and David J ani certain 
lands described as follows: | 


| The lands belongi ing to the city ¢ of ‘Monterey, granted by the Mexican government to, - 
. or set apart by the former authorities of California for, the Pueblo of Monterey, and — 


| confirmed by the United States land commissioners for California to said city, includ- _- 


ing and comprising all the right, title and interest which said city has or may have, 


- whether in possession or in expectancy, in and to the lands, and every part and een. _ 


tion thereof, bounded ag follows: Commencing at the mouth of the Salinas or Mon- 


| : terey River and running up. that stream to the site of Pilarcitos; thence through the as aa 
--canon to the Laguna Seco; thence following the summit of the hills and the city line. : 


: between Monterey and Carmelo to Point Cypress; and thence following the Pacific 


Ocean to the place of beginning, and containing all the lands by the authorities of a 


a the United States confirmed to said City of Monterey. a 
~ Subsequently Ashley conveyed to Jacks his atareeh 


. After the grant. was purchased from the city of 3 Monterey it: Was Sur- ty se 
~ veyed under authority of the act of March 3, 1851 (9 Stat., 637), and on. 0 
January 5, 1869, the surveyor-general. forwarded’ to. your office the field. 
.. notes and plat. ‘of said survey, known as the Wagner survey, which oe. 
included the lands embraced in Jacks’s application. The actionof the . — 
land department: upon this survey is fully set forth in the decision of — 
October 4, 1887 (6 L. D., £79), which held that said survey did not fol- 
~ ‘low the calls of the decree of contirmation and that the Department had’ 
no authority to establish a- different line agreed to by coterminous 
- owners. The Wagner survey was rejected and a new survey was made . 


in accordance with the views set forth in said. decision, which. was 


finally approved and J acks received patent for. the land embraced i in Said 


survey. Sée also 12° L, D. , 364, ° . : 
At the date of the purchase n no survey ‘of the grant. nad beet made | 
and hence the particular lands that would be included within the 


deseribed boundaries could not then be identified. The mere fact that is 


Jacks supposed certain lands would be included within such boundaries. a 


. or that it was the general belief. that those lands were included in the — | 


grant would give no right of purchase under the act because the limits . 


<3 of his purchase are the boundaries described in his deed which follows — - : | 
_ the decree, and he took by such purchase all the lands which might D@rece 2 
ascertained upon final BuEVey: of the grant to be included within Said. a 
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ee le ate Prenee they. were more or less. Sian ji. cuppoced would: ite cS 

_ ineluded within said boundaries. Had it been determined: that the 00> 

| survey of 1869 diminished instead of enlarging the grant, J acks would ~ a 

-. have taken all the lands within the limits of the final survey, although | ee 
ae might. have included lands that he did not suppose he had purchased. 


The purpose of the act’ was to remedy, by purchase from the United - : oF 


ae States, a defect in a title supposed to have been derived from the Mexi- he 
eet SCAND grantee, or his. assigns, There was no defect in this title... Tt was: 

Lo. confirmed according to the boundaries described in the grantandasset 
-... forth in the petition. for confirmation. The purchasers received patent. 
: eS ec efor Ge full quantity “aecordin g to the lines of their original purchase,” | ce gene 


. and the provisions of the act. can’ not be extended to allow a purchase Pere: 


“es - of lands. outside of those limits merely because the purchas asers supposed us Z ; e 


oi . that such lands would be included within those limits. 


Your decision i is reversed and the application of J acks will be rejected. | 
. The papers: are. returned to your office for. proper, action upon, ee 
Tespectiye claims Of the homestead ee | 


“ “OKLAHOMA LANDS—SECOND HOMESTEAD ENTRY. Se 
FREDERICK HUSTER. ae 


The right to make a second | homestead ‘entry conferred by the set: of Mae ae 2: 1889, 
~ upon persons ‘who having attempted to, bat for any cause failed to secure a title 
in fee to a homestead under existing law,” is applicable to entries in the Chero- 
kee Outlet, and 18. determined A348 the status of ‘the pappieante at the date of his. - 
| epplienon: ae | a eB | | ) ) . 


: Secretar y Hitcheock ts to the Commissioner of tl the General Land A Offee Dien Es 


es ie v. Di) ao ber 16, 1899. Cee (G B. G) 





as Mar oh 15, 1895, Frederick Haste made homestead ee for the N Ww. te 
os of the. NE. 4 and lot 1 of Sec. 26, T. 29 N.,R.3.E,, , Perry, Oklahoma, 


a land district, “aud relinquished the same under: circumstances whichdo 
not authorize an-imputation of bad faith, either in makin; g the entry Uae ee 
Rati executing the relinquishment, — ‘November 12; 1897, he filedin the 


~~ land office at Perry, Oklahoma, his. application to. make homestead : - ne 
entry for the W.4 of the NE. £ of Sec, 23, T. 27 NS. 34H.,in thesame 


ao ; land district, which application was denied by your office, September 7; : ear 


a - relinquished the same, ‘and tie: has appealed to the ‘Deparunent, 


The land applied for is a portion of the Cherokee Outlet, which ee es 


er ~ opened. to settlement. September 16, 1893, by. virtue of the ‘President’s ee 
om. proclamation of August 19, 1893 (28 Stat, 1229, 1227), made. pursuant 
-.. to the act of March 3, 1893. (Qt Stat., 612, 642), which act provided that 

ae said land should be ‘opened to sottléinent, “in the manner. provided 
aT” » in. section thirteen of the act of Congress gu Mareh. 25 1889. me 


; pe 
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be aio section. 13 of the act ‘of Maveh 2, 1889 > Stat, 930, 1008), oe 
provides that: _ 


Any person havi ing atieranied , put for. any cause » failed 40. secure a title’! in fea | 


. . toa homestead under existing law,.or who made entry under what is known as the | 
7 commuted provision of the homestead law, shall be onsen. to make & Saree 
- entry upon said lands, 


and this statute is ‘applicable to the jande in the Cherokee Outlet in oe ie 


i determining the qualifications of claimants therefor. Walton ¢ et. Gb. Ve. . 
Monahan, 29 L. D., 108. — | 

In the case of james Ww. ee 26 L. D. 448, it was held, in ‘efer- | 
~ ence to the application of. ‘Lowry to inake a second entry antler tie act 
above quoted, he having subsequently to the passage of said: act com- 
muted a homestead entry to cash, that said application should be — 
allowed, and that the words iavne attempted to, but for any cause 


- failed to secure a title in fee to a homestead under: existing law,” have 


ate: reference to the status of the applicant at the t time of making his appli i“ — 


: cation, and not at the time of the passage of said act.. 


Inacmuoly as Huster had at the date of his application to. inl a? es os 
second entry theretofore attempted and failed to secure a title in fee to > 
a homestead, the only question left for consideration in this case is -. 
_ whether each attempt was under “existing law” within the meaning of 


- the act above quoted. It is not necessary to inquire whether by exist- .— oe 


- ing law is meant law existing at the date of the entry under which ee 

the attempt to secure title was made, lawexisting at the date of the 
passage of the said act of March 2, 1889, or law existing at the date of ~ 
the application to make a second entry. Huster’s application and the — 


7 entry allowed theréon for the land subsequently relinquished were under - 


3 section 2289 of the Revised Statutes, and this law was in existence at 
each and all of said dates. It results that he is a person whohas 


attempted to, but failed to secure a title in fee to a homestead under | 


existing law, aud that his pending application should be allowed. 


The decision appealed from is reversed, and a decision of the depart- 
ment rendered herein September l, 1899, Is" “hereby recalled, and this 
decision substituted ee : 

| MINING CLAIM—ENTRY—ADVERSE RIGHTS. 
McOormacK v. NIGHT Hawk AND NIGHTINGALE GoLp ‘Mining Go. 


On the payment: of the purchase price of a tract.of mineral: land and the allowance 


of a mineral entry therefor, the right of the applicant to receive a patent cor- 


résponding to his entry is complete, and precludes the acquisition ¢ of any’ adverse ° 

| right while said entry remains of record. . : | 

Secretary. Hitchcock to. the Commissioner of the General Lond Office, ie 

OW... D.) 3 December 16,1899. (GW. W.) | 
The record. shows that on the 27th of J uly, 1891, M. Helmer and T, 

H. Burnham located the claim known as the Night Hawk Jodo, in 

Cripple Creel mining district, El Paso county, Colorado. ee 
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ie Byi mesne , conveyances ‘the title of the locators: of Said claim eo ae 
eae ented 4 in the Consolidated Night. Hawk and Nightingale Gold Mining 
Be Company (a cor poration), which made an amended. location of theclaim = 

on Jd uly 5, 1892. Said company thereafter applied for. patent, taking 

| ~: the necessary steps to comply with the requirements. of the law in that . 

Ps Respects ee ae on 


Before the sipieuen of the peed a publication of notice, poe _ 


- persons, alleged owners of. the claim ‘known as the Ramona lode, on 
February 1, 1893, filed an adverse claim. Suit. on said adverse claim 


was duly commenced in. the proper court, but was thereafter, on March = | 


15, 1893, dismissed. Prior to such dismissal, to wit, on. March 11, 1893, — 
the said Consolidated Night Hawk and Nightingale Gold Mining Com-. 
pany, by its attorney in fact, T. H. Shepherd, executed a relinquishment 


2. -. to the United States for a part of the conflict between the Night Hawk. 
. Jode claim, survey. No. 7594, and | the Ramona lode claim, survey No. ze 
8002, the oe aa por tion Danes deseribed by. metes and bounds. as. _ 


ti follows: ee os : ae Ce 
ee Beginning ‘i Gos NG BY survey No. 7594, | Night Hawk iodae ‘thence N, 63° 31 W. es 


989,67 feet; thence 8, 26° 22/ W. 143.21 feet; thence 8. 63° BY B. 289.67 feet; thenee ie 
: ‘N. 26° 29' Th, 143,21 feet, to the place of beginning. | 


On August 8, 1893, said company, having eee with He cide: a 


ments of the. eee in matters of proof and payment, was permitted to ~~ 
 Taake inineral entry No. 340 for said Night Hawk claim, excluding, = 
- however, the above described part of the Ramona claim No, 8002, — 
| relinquished by said Night Hawk Company, the Night Hawk claim as 
_ go entered embracing 8,797 acres, for which final certificate issued. 
When said entry was ‘taken up for consideration by your office, it would a 
... appear that it-was erroneously assumed. that the portion of the claimin = 
is | ae conilict, relinquished by the Consolidated Night Hawk and Nightingale bogs 

~. Gold Mining Company, embraced the entire Ramona- Night Hawk con- 

- flict, and the United States, surveyer- -general was accordingly directed: Me 


to amend said survey SO as to exclude the land located by the Ramona _ 


claimants, and an amended survey. was made in accordance with such | 
instractions. After.the survey. Was ainended the entry was approved 
for patenting ‘and the patent appears to. have followed the amended 


‘survey, rather than the entry, thus omitting from the patent. a portion 


of the premises owned and entered by the Night Hawk claimant and 
still embraced. in its entry. The amended sur vey 18° ‘Said. by the sur- 
veyor- -geneval, in his certificate appended. to the field notes, to have 


- been made in compliance with instructions from: your office, contained — 
in letter ““N” of October 28, 1893. _ After the error in the patent was - 
discovered. and. brought. to. the attention of oie pace: you. held, by : 


a decision of March 19, 1897, that: 


Upon examination of. patent: record Vol. 248, Dp. 229, 6 is ascertained that the - 


entire conflict with the Ramona. lode. is. exeluded, whereas: the record. of the case | 


gi shows that claimants were entitled to @ portion of said conflioting ground and that Cae 


. ‘: entry. was aly made therefor. te 
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ae ‘thus ; appears that the: patent is ota issued. and. “upon ‘durrender’ of the ee - 


ee same with the accompauying evidence mentioned in claimant’s request, said Ppavense Pan te 


Sas will be canceled under the rules and % new patent be issued i in lieu. thereof. 


~ The. Consolidated Night Hawk and Nightingale Gold Mining Com: : Nas 


pany did not avail itself.at: once of. the suggestions made in said deei-. 
sion, but, while the same were under consideration and: consultation - 


between the Ramona and Night. Hawk claimants, on May 28, 1898, one 


Alexander. McCormack filed a PNOtESS august, said entry, the ° grounds 
of which are-as follows: : | 


. First. Because The Night Hawk and Nightin zale Consolidated Gold Mining Com- 
-pany, by an amended. survey made on the ist day of January, 1894, excluded all ter- 
ritory not embraced in said amended survey, and, therefore, the premises in con tr O- 
_-versy. after said date were relinquished and abandoned by said company. . 
Second. Because Sylvester Johnson et al., the owners of the Ramona lode: claim, 


: ‘ by. an. amended. survey, dated the 28rd day of June, 1896, excluded all territory not. . _ 
embraced i in said amended survey, and, therefore, the premises in controversy , after eo 
suid date, were relinquished and abandoned Pe said Johnson et al, theo owners af ures 


: ‘Ramona lode claim. 


Third. Because the Twilight lode mining slain: was aobated ae C. C, eee the = Gre 


e grantor of this protestant, on the 21st ‘day. of February, 1896, and ever since thereto. _ 
ne been and now is a valid subsisting lode mining claim. That the grantor of your. 


protestant. discovered and disclosed in the discovery shaft of the said Twilight Toue. | - 


«claim a vein of mineral in rock in place, aud marked the boundaries of said claim; ; 


~ and filed a location certificate thereof, and in every detail. complied with the laws-of _ : 
the State of Colorado and of the United States in reference to the location of lode 


- mining claims upon the ‘unappropriated public mineral domain, and: your protest-— 


ant is therefore the owner of said premises. - That said discovery shaft of said T'wi-'. 

. light lode mining claim is located upon a. valuable vein of ore, the apex of which 
runs through the end lines of said Twilight lode claim, and there has been expended ooo 
npon said Twilight lode claim by your protestant. and his erantors inore than five |. 

-- thousand dollars ($5000) in development work. That ever since the location of said o 
‘Twilight lode mining claim your protestant and grantors have been in the actual _ 

occupation and possession of said lode claim, and for the greater portion of the. time. | 


have. been mining and.extr acting: ore therefrom. 
--Fourth. That both the surveys of the Night Hawk isle claim, Sur. Noo 7594, . 


amended, and the Ramona lode mining claim, Sur. nue ae amended, shows said prem- | 


-ises in controversy to have been abandoned. 
Fifth. That the'stakes and monuments placed upon the ground by the owners: be 


said Night Hawk and Ramona lode claims shows said premises in controversy to ais 


have been excluded from each of said amended applications. 

Sixth. ‘That no work or Jabor has been performed or improvements made upon any 
part or portion of the premises in controversy by the Night Hawk and Nightingale 
Consolidated Gold Mining Company at any time since the patent was is sued on the 
Night Hawk lode mining claim, or since the time of the entry of the said Night 

Hawk lode mining claim, to wit, the 8th day of August, 1893, 

Seventh. That allthe work performed and developments made by your pieiee ant 
was performed and done with full knowledge and acquiescence on tlie part of the 
owners of the Night Hawk lode claim, and without any objection thereto. : 

Highth. Because H. H. Brown, President of The Night Hawk and Ni chtingale 
Consolidated Gold Mining Company, after the exclusion of the premises in. -contro- : 
versy from the amended application for. patent of the Night Hawk lode claim, sur- © 


' vey No, 7594, amended, and the conséquent abandonment of said premises, located’. - 
the Twilight lode in the name of C. C. Steese, who. at all times since. the location: : 


thereof, and until the disposition of the same to the. grantor of your protestant, - 
held the sald Twilight lode: claim j in trust for phe said H, H. |. Brown and others. 
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. Ninth. ‘That the. eceivers reoeipit and: ‘patent for anid. L Night. ake ia eee ae 
were fraudulently obtained in this: That there was no vein of mineral or rock. tear 
_ place, or other wise, ‘disclosed i in said discovery shaft on. said Night Hawk 1 loi de min- ae 


ing claim at any. time previous to its. application for patent. 


Tenth. For other good and valuable | Teasons: Ppeanie in ‘the affidavits . hereto ie. se — 


. attached. 


ue " Meantime, Sylvester J snnon et bao on ii une 21 1898, filed t siinlieation.”: oer 
a. 2 for. patent for. the Ramona No. § a lode claim, , embracing the feround: in : 

me controversy. er is eae 
Upon: ponsiderstion of sia. | protest aid the: applienaar papers sr the fn 


= | Ramona No. 2 lode claim, which was for warded by the local officers'as . 


2 pertaining to the land in dispute, your office, on July 22, 1898, held that. _ ee 
the Consolidated Night Hawk and Nightingale Gold ‘Mining Company “ 


a was guilty of laches in not availing, itself of the privilege granted by 


decision of March 19, 1897, and you. withdrew and revoked that, action. — 

The papers in the Ramené No. 2,- application for patent, were. | 

returned to the local office, with. direction that the application be 2 
received and given consecutive number, and that publication thereof. 
be made subject to the filing of adverse claims by the Twilight lode 
claimant and others. | - 

The Consolidated Night Hawk and Nightingale Gold Mining Com- — 
pany have appealed from. your office decision of July 22, 1898, ane 
assigned the following specifications of error: — | 

I. Error in attributing laches to the Night Hawk owner when infact no time w as 


‘specitied within which the company owner might avail itself of the permission 
eranted by the General Land Office, to wit, to reconvey a patent in the issuance of 


.- which the Land Department admits having made‘error, sach action resulting in the 


lastiug injury of said Night Hawk owner and its grantees. — 
_ IL. Error in charging laches in the face of the fact that the N ight Hawk sient 
has never been advised of the action of the Land Office, allowing reconveyance, in 
the manner specifically pointed’ out in the rules of practice, : 
III. Error to have given any weight to the protest of said Alexander McCormack, 

and in ignoring the fact that said MeCormack’s location of the Twilight lode cover- | 
ing a portion of the said Night Hawk lode, was made at a time when the land was 
embraced in a subsisting mineral land entry, allowed upon proot of due compliance 
with law, which land is stétl embraced in an uncanceled valid subsisting entry... 

— IV. Error in not rejecting the protest of said McCormack because of his utterlack 


GE right in the premises, aud because the location of said Twilight lode was abso- 


% lutely null and void, covering as: sit did, land embr aced i in an oe which had never 7 


a been rejected. : : Piet * | 

a 7 -¥. Error not to have issiied a ; aepoleiental patent covering the ‘ground errone- a 
ie ously omitted: from the Night. Hawk patent. heretofore issued. ; BS aie 

icsa. es Vis On behalf of the. Night Hawk claim especially error is aitsesd 4 in sees on. 

a ae the. surrender of the outstanding patent, which surrender wouid jeopardize the _— 


= interests of appellant, when the error made by the Land ‘Department i in issuing said. _ 


Sle patent. may be easily corrected Ain a Perfectly teen lar manne) Ry the i issuance of a a es 

tee, supplemental patent. - 

Cae In ve application for eae for ‘the Ramona. No. 2 lle: ine the 3 
ie parties named have filed the followin, g statement in reference thereto: ses 


Now. comes Sylvester Johnson et. al, claimants above named, and hereby declare 7 
ea that puney do. not wie to hinder or r delay: the said: Sompeny, from obtaining patent to fag 
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named. 


an ‘the. ona in Spantlics petween ‘the Night Hawk and ‘Ramona odes, ae, re that 7 oe 
their. application | he held in Te ee until, decision in Tegard to protest alors! oe Soe 


The above statement inaiantss that the ates of the Ramona No. 


2 lode claim have no controversy with the Consolidated Night Hawk - 


and. Nightingale Gold Mining Company. for the ground embraced inits 
3 entry 2 No. 340, and omitted: through mistake from its patent. This — ae 
would appear to leave. the coutroversy between. the Consolidated Night ~- 
- - Hawk and Nightingale Gold Mining Company and Alexander McCor- 


Tmack, protestant, as the only matter to be considered by way of objec- — 


tion to the i issuance of patent to said company 80 as to embrace an the | 
7 land covered. by its said entry. | ‘ - 
‘Tt is not necessary to a clear niiderstandiug of the dents of the oa 

par ties. that all of the Specifications of error should be discussed. | 


The record shows clearly that a portion of the ground embraced in 
the entry of the Consolidated Night Hawk and Nightingale Gold Min- 


ing Company was by mistake of your office omitted from the patent 
issued to said company on.said entry. It can uot be questioned that 


r ss 


- said company has a subsisting entry for the ground in. controversy, | 


which has never been canceled. McCormack could, therefore, acquire 
no right to ground embraced in such entry by a location to. which it 
was not subject. The entry of the ground in question by the Night 
Hawk claimant’ appearing from the record, a8.does also the fact of the 
payment of the purchase price for it to the United States by the pur- 
chaser, the right of the company to obtain patent, corr esponding to the 
entry, is complete, and precludes the acquisition o of any ae right 
- while said entry remains of record, 


The legal effect of purchase and entry under the mining laws of the. 


United States was considered in the case of Benson Mining and Smelt- 


ing Company v. Alta Mining and Smelting Company (145 U..S.,.428), 
in which case three classes of title are recognized as springing out | 


of the mining laws: 1. Title in fee simple. 2, Title by possession. 


3. Complete equitable title. After defining the first and eon classes, - 


the court said. as to the third: 


The equitable title accrues iminediately npon paaenenes for fie entry entitles the a7 
- purchaser to a patent, and the eae to a Pr once vested 18 equivalent to a 1 pat: 


~ ent. issued. 


This definition of complate equitable. title based on an entry under re 


- the mining laws, the court substantially adopted from certain previous 


decisions of the land depar tment referred to in its opinion. The prin- 


\ 


ciple was also applied in the case of Hamilton 2, Southern Nev. Gold. : 


- and Silver Mining Company (33 Fed. Rep., 562), where it was held by | - 


the United States circuit court for the district of N evada, i in substance, — 


_ that a party who pays the purchase money for a mining claim and. 
receives the certificate of purchase is the owner of the land. 7 


In the case of Aurora Hill Con. Mining Company v. 85 Mining € Com. | 


; pany et al, Se Hed. Hep, 515) the same court held, in euieteuce and ae a 
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a effect, that an applicait for a patent toa mining i claiini ho ne ane final | on 


oe entry, paid the purchase money for the land and obtained bis. certificate Os 


: of purchase, i is not obliged to continue the annual expenditure upon the 7 


Be oi claim required by section 2324 of the Revised Statutes;: and that such — _ 


entry and certificate of purchase, as long as they nn uneanceled, ae 
os are equivalent: to a patent, so far as the rights of third parties: are te 
ere a concerned. : : 3 oe: 
_ In the recent case of Morgans et ail, Oe Antlers. Park- Regent Consol. se 
. dated Mining Company (29 L. D., 114), the: same principle; was, Tecog- aes 


nized. In that case the Department held: 


Q “That an application for: patent under the mining laws for. land embraced in aot 
| oxisting oe mineral entry should not be accepted or. entertained. 


_.The charge that the entry company abandoned the: ground i in 1 contr O- - 


_-versy after entry and payment, and that it has performed no labor upon 


it since, constitutes no ground of complaint against the entry, in ew aoe 


of the principle announced in the authorities cited. | on 
As to the ninth paragraph of said protest, which vaguely charges a 


a3 want of discovery sufficient to support the location of the Night Hawk —- 


lode claim, it is sufficient to say that such charge is. too indefinite to — : 


- justify affirmative action by the Department at this late. day, especially a 


a in view of the fact that there is no denial that the land is mineral, and 


— therefore properly subject to. location, purchase and entry: under the ae 


| mining laws, and the further fact that the oe been alleges. the — 


oo mineral character of the land. i 
It.was therefore error on the part of your office’ to ia aides =< 


= en protest of McCormack.as presenting a sufficient showing to justify 


: the withholding of patent from the enury company for the pane in con: | os 
| trover Sy. 7 


— Your office decisioti 3 is deoordely reversed. “The protert of McOor- > 


; oak is dismissed, and your office is directed to issue a supplemental ae 


_ ; patent to said Consolidated Night Hawk and 4 Nightingale Gold Mining = | 
Company, so as to properly convey to it the lands to which itis entitled 
> under its said entry and not embraced in the former patent. issued | on: 


ts 2 8a said entry. 
| SALE OF ISOLATED. TRACTS—ACT OF FEBRUARY 26, 1895. 
HENRY D, Ross. ue 


; The atabutors: authority conferred upon the Commissioner of. the General Land - - 
Office, in the matter of ordering into market isolated or disconnected. tracts of 


public land, is limited to tracts that amount to less than one quarter section as 


2 _ described by: ‘the. public land surveys, without regard to the fact that such e 


| quarter section. may contain less than one hundr ed and sixty acres. 


* Aobing Secretary Ryan to the Commissioner of the General Land Office, | 


As JC Wa Vs Dey a - . December 18, 1899; ne (0. WwW. Py -_ 


me ee - Henry” D. Ross has appealed from the decision of your office of ae 
Stig “November 1 10, 1898. | . _ 
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“The lands involved are Sinaia: in . the es land district, Ari: ao: 


= . zona Territory, and are described as follows: The NW. 4 i of the NE. Ay ie . 
ae" the N. a ue the elu 4 and the ES: of the ae $ of Sec. a T. DU ete 


NB + of the SW. fof See. 34, T. 21 N., B. ay 


_. - By letter .of February 1, 1898, at the instante of. Pattiake J pene . a 
-. your office authorized the igcal officers to offer at public sale the tracts . 


' aforesaid, as isolated, at not less than two dollars and fifty. cents per ae 


acre, in accordance. with instructions contained i in oe general) ciroular ers ors 


-of October 30, 1895, page 5. 


‘The two tracts together contain 319, 41 acres, and were Sela on “April ae 


- “12, 1898, to Henry D. Ross, at the rate of two dollars and fifty cents = ee 


- per acre, and cash certificate No. 597 issued therefor on the same day. 


On September 29, 1898, your. office called the attention of the. local 


- — officers to the second proviso to the act of February 26, 1895 (28 Stat., 


- 687), amending section 2455 of the. United States Revised . Statutes, - aed 


_ which is as follows: .“ Provided, That not more than one hundred and. | * 
sixty acres shall be sold to any one person,” and that the instructions 


contained in circular of October 30, 1895, call attention thereto, and 


1 directed them to inform Mr. Ross that he is allowed thirty days within 


which to show cause why his entry should not be. canceled. as to the 
tract in Sec. 30 which contains 159.41 acres, or relinquish one of the 
tracts, so that the purehase will not exceed one hundred ancl . ela = 


- geres. 


On October 20, 1398, Mr. Ross filed in the local office a motion for a 
review of your office Neeson of September 29, 1898, in which he insists: 
1. That-your office erred in holding that not more than one hundred: 

and sixty acres shall be sold to any one person under the provisions of 
the isolated tract land law. :, 

2. That your office erred in holding that the entryman would ee 
required to relinquish one of the tracts so that his entry would not : 
embrace more than one hundred and sixty acres. 

3. That your office erred in rendering said decision, for the reason - 


that said decision is contrary to law and the rulings of the Interior De- - | 


_ partment of the United States. And in his brief which accompanied his’ 


motion. for a review he cited the case of Charles H. Boyle, 20 L. D., 255- 


Upon said motion for review your office, on November 10, 1898, said: 
- Departmental decision in the case of Charles H. Boyle, cited by Mr. Ross, was 


~ based on the decisions of this: office of June 21, and November 6, 1893, and prior to. 


the amendatory act of February 26, 1895, and no reference therein is cande to said | 


act, but is based on the acts of August 30, 1890, and March 3, 1891, and under its — ee ota 
ruling affidavit, form 4-102b, is uot. required in public gale entries. - Applicant’s oo ) 


contention that the Hon. Secretary ‘must necessarily have construed the proviso to 


_ act of F ebruary 26, 1895,” in the Boyle decision, cannot, therefore, be sustained ; 


and adhered to your office decision of September 29, 1898. 
The act of February 26, 1895, supra, provides that: 


It shall.be lawful for the Commissioner of the General Land. Office to ‘order into . 7 : | 
‘market and sell for not less. than one dollar and beens: five cents ce acre any ; 


ee We 
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= - ‘solatons or disconnectad tract or aeel oF the public. domain ess than one cian: - ¥ 
eee “section which in his judgment it would be proper to expose to. sale. after at least: 


ae thirty. days’ notice by the land officers of the district in: which such lands may be: : 5 
“. situated: Pr ovided, That lands shall not. become so isolated or ‘disconnected. until | ac 
_.. the same have been subject to homestead entry for a period of three years after the 


surrounding land has been entered, filed upon, or sold by the government; Pr ovided, . 


oe ue : one not more than one hundred and sixty acres shall be sold to any one person. Ves oe 
The authority conferred upon the Commissioner of the General Land 2 
Office by this act. is limited to the sale of an isolated tract, “less than ee 


“ one quarter, section.” For the purpose of disposal the public lands are ave 





divided into. sections, quarter sections, and quarter- quarter. sections, oc aes 


7 and each section is supposed to contain exactly six hundred and forty. o 


acres, each quarter section thereof one hundred and sixty acres and | 


| each quarter quarter section forty acres, and it seems to be clear thatit. . 
is to subdivisions of the public lands described in accordance with the | 


public land system of surveys that the act refers when it limits the sale ° 


oo of isolated tracts to less than a quarter section and that it matters not E 


ae that the quarter section contains less than one hundred and. sixty 


- acres; if it amounts to a quarter section, according to the survey, it is. a : 
not within the authority conferred upon the Commissioner of theGen-. 


: _eral Land Office. It is said in the recent case of Mason ‘ V Cromwell oF _ 


(on review), 26 1. D., 369: 


. : For the purposes of the disposal of the public lands the law meee we surveyor- e 7 
- general’s return as to the quantity of land in a legal subdivision conclusive. See 


. . sections 2395. and 2396 Revised Statutes, especially paragraphs 5 and 3 respectively, | ao 


sn Whether : aL section returned as a full section contains: more or less than B1X. hundred : ae 


| — : and forty. acres of public land, according to actual computatiou from. the field notes = 
of survey, it must, under the provisions of the sections last above cited, be disposed ecm ¢ 


of by the land depar tment as containing just six hundred aud forty acres, and each ed 


i. quarter thereof as containing one hundred and sixty acres.. These provisions of law 


were enacted to facilitate the disposal of public land. Under their operation such - 
a quarter section always contains, for the purposes of such disposition, exactly one © 


hundred. and sixty acres. In. fact it rarely ever contains just that ce but a 


a _ usually contains either more or less. 


In the case under consideration the record shows that the enaiot in . 


ae aac 30 contains a fraction less than one hundred and sixty acres, | 
but that the four quarter sections, of which it is composed, amount to 
a quarter section of the public lands and according to the above con- Ao 


a | : _Struction of the act, the sale of that tract, as well as. the sale of. the — 
~~. tract in section 34, is not within the authority given to the Commis- 





_ sioner of the General Land Office to sell an isolated tract “Jess than a : 


ae quarter section.” - 





It. follows that neither tract falling within the caenoriey sonferred: ars 


. upon the Commissioner of the General. Land. Office to sell an isolated’ a : 
tract, the sale of the land in neither section was within the scope: of los ae = 


a and the sale must be set aside. 
-Mr. Ross’s entry will be canceled. | 
_ Your office decision i is modified accordingly. 


Die ie TO. THE. PUBLIC LANDS. a, Ol. ssa a 


Hanoxp BoRvup. ; 


a Motion. for review of departnieh tal’ decision of Aapast: 95, 1899, 29 oe 
a - ‘Ly: ‘D., 182, denied by Acting Secretary Ryan December 20, 1899, 


ae HOMESTEAD ENTRY—MARRIED WOMAN. 


‘Brown v. CAGLE. 


etek married woman, not the head ofa family, i is disqualitied bo fake homestead eniry. - 


| "Acting Seoretary Ryan ‘to the Commissioner of the Gener at Lana Office, 


(W.V.D)  Decomber 20,1899. (AWOL) 


i With your office letter of the 5th’ instant, is "abiiitved: a petition, a 
filed. on. behalf. of Laura Donelly, nee Cagle, invoking the exercise of _ 
“the supervisory power of this Department i in her behalf to the end that 


the order for a hearing contained in departmental decision of Ju une 6th seo 


last (28:'L. D., 480), be revoked. a 
The tract in controversy is ihe NE. of Sec. 22, p. 23 N,, R. 1 W.: . 


“Perry. land district, Oklahoma, and has been the subject: of Beveral ae 


- decisions by this Department, under the title of Noble et al. v. Roberts: 
On September 19, 1893, Walter. ©. Roberts was permitted by the 
local officers to Tale. homestead entry of this land. On. November 6, 
following, Laura Cagle filed an application to contest said. entry upon. 
- the ground that she was the prior settler and that her settlement. ante- 
- dated the allowance of Roberts’s entry. Similar contests, alleging prior _ 
settlement, were filed by Charles E. Noble and Morris. Brown, against 
the entry of Roberts. The several contests were consolidated, the 
hearing thereon taking. place after several continuances between April 
16, and October 2, 1895.. On the last-named date Walter ©. Roberts. 
, relinquished his homestead entry. This left the controversy between ~ 
_ the several contestants, each alleging prior settlement upon the land. 
It is unnecessary to detail the subsequent. proceedings had, as they 
have been carefully set out in the previous decision of this Department: 
suffice it to say, that the right to make entry of this land was awarded 


to Laura at a on . the come that she was shown to. be the ce a ; 


settler. | | | 
: co petitioned: for.a volieenine alleging th re if it be admitted that 
_ Miss Cagle was the prior settler: she had lost the rights gained by such | 


settlement by her failure to maintain a residence upon the land. It. a e * 


: - was upon this latter phase of the case that this Department held. in its a 
- decision of June 6th last, supra, that— 7 | _— 


If it-be true that Miss Cagle abandoned the land as alleged ; in he: alae ae 7 . - i 


ies of which are appended to the present motion, her return to the land prior to the — 
filing of such affidavit would not relieve her from.the offect < of such abandonment i in: 


oe the presence of an adverse settlement right. 


OA hearing was therefore directed, as applied ee ad it is with a view ~ 
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aoe of having said order set aside that the petition nD nder corisiders ation was oe 
. filed... In this connection a matter arises for consideration which was 
Asn <pOb mentioned i in the decision of the Department ordering the hearing, oe: 2 
> namely, before Laura Cagle made entry of this land November 16, 1898, 
-. in. pursuance of the. decision holding her to be the prior settler, sha had: ao 


ae become. a. married woman and her entry was made in the name of Laura Sg 
— » Donelly. Is this entry a legal one under the homestead laws? 
Tt has been uniformly ruled by this Department since the enactment : 


i of the homestead law that,in the absence of proof of desertion or other. | : 


Paes circumstances making her in reality the head of. a family, a ‘married | ne 
“woman is not authorized to make a homestead entry (Rachel M. McKee, 


— .2L.D., 112). © The order for a hearing upon the petition and affidavits eae 


filed by Brown was, therefore, unnecessary, | ‘the prior settler having : 
| become disqualitied from claiming: or receiving ‘the benefit of the home- . | 
| stead law before the making of her. entry. | Brown was alse a settler: 


upon this land,. and, as before stated, one of the: original - contestants 
against the entry by Roberts. ‘His. claim then asserted has been since 
-maintained-and upon the record as made was subject. only to-the claim. 


of Cagle, who was found to be the prior settler. In view of the dis- 


. qualification of such prior settler, there’ would seem. therefore to be no 
- objection to granting Brown the right.< of entry. the other contestant, 

Noble, having dropped. out of the case. = 3 

The or der for a hearing is therefore recalled: and you. are “dineoted to 
eall upon Mrs. Donelly to show cause why her entry should not be 
| canceled, and in the event of the cancellation of her. entry, Brown will | 
. be permitted to make entry of the land, within a time > thereafter to be 
fixed wey your office... ae as : ae 


FOREST RESERVE-SALE, or -TIMBER-RESIDENTS. OF TOWNS. 
; OPINION. | 7 : | 


a i - The regulations heretofore adopted for carrying into effect the] pre ovisions of the act 7 : 


- sontemplute the sabsequent sais: without further aiotioes of any finer for which — 
zy satisfactory bid is not received within the time designated. in the published » 

notice; but the adoption of regulations permitting such a sale, in a manner to. 

be stated in the notice, is competent under said act. oy : 5 

~ Residents of towns near a forest reserve are. within the purview. of the provisions ole 


‘of said act of 1897, with respect to. the free use e of timber and stone found japon eee 


such reservations. | 


ek Assistant. Attorne vey General Van Devanter to the 3 Seoretary od the Interior ae? 
ee St yr am in recaipe of : a amianateatins ort the (Opumisioner of. the oer 
| General Land Office relative to the sale of timber in forest reserva- 
. tions, under the act of June 4, 1897 (30° Stat., 34, 36), which has been - 
ee referred. to me for an opinion upon the following questions: — a 


Ame a): as to whether timber, in. a. forest reserve, notice of the sale of which has been. meee 
os published as peranies by. the ao of June 4, 1897 (30 Stat., 34, #88), and for which 1 no a | 
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a bia has esti Fabel ved: or fore & part of which one bids have aean seosived, within a 

4 the time Tequired - in the published notice; may nevertheless be sold in whole or in 
part as: the case may ‘be, for not less than the appraised value, without a@ new or - 
—. further notice ‘by publication of such. sale; and (2) do residents of towns near a forest = 
Reserve come within the’ PIETOe of the following pratense of the act of June 4, . ; 


oe 1897, seprae to 


. “The Secretary. of the Interior 2 may’ Fuerte under a aueas, to be qteoribed age 
. by him, the use of timber and stone found upon such reservations, free of charge, by . 
‘bona fide settlers, miners, residents, and prospectors of miner als, for fire- wood, fenc- 
ing, buildings, mining, prospecting, and other domestic purposes, as may be needed 
by such persons for such purposes ; such timber to be used within the State or aoe 
_ tory, respectively, where such reservations may be located. i | a 


The a of the act to which. the first t question relates is as 


For the purpose of: preserving ihe living and: growing timber ane promoting the 


Rae younger growth on. forest reservations, the Secretary of the Interior, under. such. - 


or exists. . 


rules and regulations as he shall prescribe, may:cause to. be designated. and appraiséd, : 
so much of the dead, matured, or large growth of trees found upon such forest reser- — 


vations as may be compatible with the utilization, of the forests thereon, and may. >. ; 
Pe gell the same for not. less than the appraised value in such quantities to each pur-_ _ 
- -ghaser.as he shall prescribe, to bé used in the State or Territory in which such tim- - ~ 


: ber reservation may be situated, respectively, but not for export ther efrom.. Before 


such sale shall take place, notive thereof shall be. given by the Commissioner of the . 

General Liand Office, for not less than sixty days, by publication. in‘a Newspaper 

_* of general circulation, published in the county in which the timber is. ‘situated, yh ees 

‘any is- therein: published, and if not, then in a newspaper of general circulation ae 


- 7 published nearest to the- reuen vation: and also in. a newspaper of general cirea- — os 


— lation published at the one of the State or Territory. where ‘such reservation ie 


‘The rogulations ajonted J une 30, 1897 (24 L. Dt 589, 598), for ¢ carry- : 


Ing: this statute into effect, make no provision for a subsequent. sale of | . 
~ any timber for which a satisfactory bid is not received within the. time vee 
designated in the. published. notice. - “The: ‘question submitted ‘implies. od 

that the published notice or notices to which. reference is had in terms: -- 


z prescribed a. limited time within. which’ bids would: be. received. 


~ Assuming that this was the character of the notice or. notices to which = 
reference is had, and. considering the terms of the regulations adopted. oe 


“.. ander. said. act, I am of opinion that no ‘sale should, after the time ©. 
3 designated, be attempted to be made of timber: for which no bid was — 
received during the time prescribed, unless a new: or further published, - 


notice be given. I am also of opinion that it would: be competent 

os ander the act to adopt regulations whereby timber for which no bid is... 
received. within the time. fixed in’ the notice for the réception of. com: 
petitive bids may thereafter, and in a manner to be stated in the notice, 


ao sold. without, the calving. of further eee for not. less. than the. 


: “The ecand question’ upon aeeiion my opinion is. deqnested ai arises ander oe 


- ee paragraph of the same act, as cited in the reference, - 
By this paragraph, -the free use, wider reg ulations to be prescribed by — 
a the Secretary: of. the. @ Taberion, 6 of. timber and Stone found spon forest oe 
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Ane qecctyatious established: under section 24, act of March’ 3, 1891 ee. = 
fe Stat., 1095), is conferred upon certain persons for. specified: purposes. - a 
pe The ‘persons named. are “te bona fide settlers, miners, ‘residents, and pros- : aoe 


nae --pectors of. minerals, ee the purposes: ‘specified are. “firewood, fencing, “ 

_. buildings, mining, "prospecting, cand. other domestic purposes.” ~ Phere: 
 .privilege so. orn upon the: persons named, and for the: purposes 
. specified, is subject, to but one condition: “Sach timber to be used” 


ae within the State « or eae. respectively, where such. reservations. Sis 
may, be located. Le se | | ee oS 
3 In. the list of persons naméd: as: benbticiaries tiv word residents” i igs 


as broad enough; taken in its ordinary meaning, and it seems to have been 


so used, to include. persons residing in towns as well as those having - | 


di their residence elsewhere, That “residents” outside ofSneh. reserva- 


ae egos are included within the intent of the statute would! deem to follow 


i from the fact that in fixing the place, where timber. taken under said. 
provisions - can be used, the only limitation is that it ‘must. be. used. 
“within the State or. Poniory, poe peourely 1 where: such. reservations 


~~ may be located” | ‘a ‘ 








Considering the. evident purpose of the act; I’ am. of opinion that resi- 
dents | of towns near a forest reserve: are > within. ‘the: parviow: of the 
provisions under consideration. Dae Pa et Cie 

Approved, December 21, 1899, 

THOS. RYay, : 
Acting ng Seoretar Yo 


| “Kore 4 e ‘Wounas, - iu - a ee 
ne Motion £ for review of dopattinental: decision. Ge ‘Octover: 12, 1899, 29 : 
ae ol Du? 222, , denied dtby oe  Beoretary Ryan, December § 26, 1899, 
“MINING : CLATM-OVERLAPPING LOCATIONS. 


_GoupEn Lane Minine, Lmasine AND BONDING | Co, 


‘ = An i entry. allowed of two overlapping mining’ ‘claims, located and held: by. thes! si iaind 2 ee 


oe ae person é and resting on ‘separate discoveries of parallel veins, may be permitted tous - 
stand, notwithstanding the fact that the discovery forming the: basis of the later 
yee ee tbes was made. e within the limits. of the aes wher: the overlap, is dees ae. 


et Seoretary y on yan to ‘the ‘Onansbeianer oft the General Land ‘bie oe - 
: OMe Vv. D) oer ~~ ~ December a7, 1899. ee Ae BeP. eae 


= “Becdmber™ 10, 4897, the Golden Link Miding: eadibg a dnd: ‘Bonding 
‘Oéinpany: (a. corporation). made mineral | entry No. 1457, ‘Pueblo, Colo-. 


ts cul for the Allen Thurman and Crystal B Hill ‘lode n nining claims, survey 
oe “Whe es laims. were: located. 
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- a yt thes same 2 parties, the: Allen: Arad; ‘February: 16, 1392, and: the - ae 
-. Orystal Hill, two. days later; and for the- greater length thereof alepar- 


2 allel to’ ‘each: other. The Cr ystal’ Hill ovérlaps the Allen. Thurman to 


. | the extent. of about 208. 30 feet of its width and. 1359.24 feet. of its. leneth. _ _ on 
~The’ discovery shaft of the Allen Thurman location. is situated near the... 


sa south end line thereof, and. outside the overlapping limits of the Crystal. 7 ay 
‘ Hill. The discovery: shaft of the Crystal Hill location is situated: upon. 


| ground originally embraced in the Allen Thurman; but excluded from ~ 
that claim by the official survey thereof, which survey also excludes all 


Z ground in conflict: with the junior lovation of the Crystal Hill, except. ae : 


‘small strip uwenky: ave feet.t in wadya at the morueerly end of the Allen | 


a Thurmau. a : 
.. May 12, 1898, your oftice, éorisidering said entry, held, in icaa6. we 
- that j inasmuc. “ws the Crystal Hill Jocation is based. upon the discovery ae 


: os of. a@ vein or. lode parallel with, within the. limits of, and therefore “Tt 
ee belonging to the Allen Tharinati, the said Crystal Hill location. was 
_. -and is for that reason illegal and void. N otwithstanding this holding, =» 
-. . -however,. your office, for the stated reasons that inasmuch as the two 
_. elaims had been located by the same parties and were embraced in the - 
4 sia same application . and entry, directed that: the mineral claimant com: » ae a 
pany be allowed to elect within sixty days. what portions of tle claims. 
> eet would retain, stating further, that should. it elect to retain all ‘of the : - = 2 
© we tie Crystal Hill claim, it would be limited ‘to that portion of the Allen ae 
_. ? Thurman ‘lying south of the south end line of: the Crystal Hill, but in’ |... 
ease it should elect to, retain all of the Allen Thurman, it would be. 
Us | “necessary to show discovery of mineral -on the portion. of the: Cr ystal 0° 
> Hill lying north of’ tle north end line of the Allen Thurman, inorder 
Le eeebe: procure patent for that portion of the Crystal Hill. An ‘amended 


‘survey was required to accord with the election when made and for the —. 


a further purpose of properly describing certain ea from the — 


a, entry in favor of surveys Nos. 8266, 10680, and] 10736. 


.The mineral claimant has appealed. 


eon oak the holding of your office to the effect that the Crystal Hil ee ee 
. fou was void from its inception for the reason that it was- based upon | 


‘a discovery within the limits of the prior location of the Allen Thurman 
of a vein or lode belonging to the owners of that claim, is correct, it | 


_ must be apparent that there could be no reasonable ground for allow- — 


ing the mineral claimant to elect which of the claims, or what portions 
thereof, it would retain, for the simple reason that it could not lawfully. 
elect to claim under ‘the void location .of: the Crystal Hill, and must. _ 
therefore take only under the Allen’ Thurman. ‘This would leave no 

room for the exercise of any right of election. : 
- The material question presented by the record is: Was. ive, Crystal 


-- Hill.a-void location ee its elds for the 1 reasons stated by your os 
office? : | | | 


_ 2967 On 29-25 


‘The 1 law provides thaté “ no 10 location of 1 a y mining « y claim shall be made ; By, . 
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oF ea ae. discovery of the: vein:or Teale within the liinies of. the: re ae 
i located”. (Sec..2320 Revised Statutes), and the rule is well settled that coe 
a location based upon the discovery of a vein or lode within the limits. 
_ of a prior existing valid location is void. (1 Lindley on Mines, Sec, 
7 BOTs -Branagan v. Dulaney, : 21. D., 744; Little Pittsburg Consolidated. 
22 yfinin g Company v. Amie Mining. Company, 17 Fed. Rep., BF) Phe 27 
Pa ~. Teason. of the rule has its basis, in part at least, in the provision of the ee 
~ statute to the effect that the owners of such prior valid. location, 8B ro 
Jong as they comply with the requirements of the law. governing. their ae 
ee ‘possessory title, shall have the exclusive right of possession and enjoy: - a 
. ment of all the surface included within the lines of such location, and a 
Sa: alsog: “of all veins, lodes, and ledges throughout their entire depth, the... 2 
“top or apex. of which lies inside-of such sur face. lines extended down: ee 


: oS ae vertically” (Sec, 2322 Revised Statutes). 


oa Third parties. having no interest in an existing. valid. location: of a - 

ic : mining claim, can predicate no claim or right whatever to veins or lodes oe 2 
the tops - or apexes of which lie within the lines of such existin g loca-. 7 
... tion, either by discovery or by location, for the all-sufficient reason that ee 
-.- sueh veins or lodes are already, whether previously explored or not, 
Be subject. to the claim of the owners of the existing prior location, Mani- 
oo. “festhy, therefore, no discovery of mineral within the lines of an existing = 
os valid. location. can form the pele of another and pubseqnont location’. - os 


ie adverse thereto. 


his rule, however, does not appear to be applicable. ‘to: the present oe 
a ease. ‘Here the location of the Crystal Hill, though based. upon a. 
> discovery within the lines of the prior apparently valid location of > | 
the Allen Thurman, was not made by parties claiming adversely to the 

oc “Allen Thurman, but by the same parties who had. located and stil 9. 
“es owned that claim. Apparently two lodes or veins lying in most'part. 
See parallel to each other were discovered and located by the same parties, ba 
tetas web. different dates aud as separate claims, the later. location overlapping te ee 
_ ne. ‘the former, as shown, but without. conflict of interest. because of such i 
on overlap, : for. the Teasonl that the pas being the samme, there ° could be : 


ne no such conflict. 


cow’ < Fv Ttig true, that said locators ‘and their successors in inter est, unde: a, Se 
Pe ‘and. by virtue.of the prior Allen Thurman location, could have: claimed Le . 
and held the Crystal Hill vein or lode throughout its entire depth, to 
ar the. extent that the top or apex thereof lay within the original surface — - 
. lines of the Allen Thurman extended downward vertically, and to. that. sa 
ry extent. there would. seem to have been no necessity for the location of. wees 
ae the Crystal Hill vein or lode.. The fact. remains, however, that. a part. es : 
... of the Crystal Hill as located and entered, lies north of the northerly" — : 
. end. line of the Allen Thurman and to that. extent it. could not. have © a 
_.. -¢laimed and held under the Allen Thurman locations. | Presumably (ea 
>. this was ‘the. reason for the Separate location of the: Cr yetal J Al I vein: eae 
on ar lode. | | 7 | 
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Whether this be: ‘ame or - not, ie ee there dées not. appear to be 


es - any good reason why, treating the location. of the. Crystal Hill: as an ae 
ae abandonment by the parties of their prior location of the Allen Thur: 


man to the extent of the overlap, the two claims as finally surveyed, 


es applied for, and. entered, may not be sustained. - There seems to be no. . 
2 difficulty. in ascribing validity to the discovery | ‘and location of the. 
be Crystal Hill on the theory that the parties, by. their. acts in makin; ez 
a such discov ery and location, and. by the subsequent proceedings: had. : 


x relative thereto and to the ‘Allen Thurman, to the extent of the overlap ; 


: - of the two claims, intended to abandon. and did abandon their rights: 
under their prior location of the Allen Thurman. It is in entire har- . 


mony with ther ecord. to hold that such was the intention of the parties. 


7 Indeed, itis the most reasonable i in terpretation that < can be placed. upon || 


their eonmice. in the premises throughout. They are not claiming the - 


overlap by virtue of the Allen Thurman location, but-by the official - | 


. ‘gurvey of that claim: they caused. the overlap to be expressly excluded 7 


therefrom (except the very small and insignificant portion. hereinbefore ad 


mentioned) and are now claiming the same under the Crystal Hill loca- —_ 
tion, and by their entry thereof as a, part of that claim. — ) oe 
It is therefore held that the entry of the two claims may asm as 4 
“made, and to the extent, that your ¢ oftice decision Holds to the contrary | 
the same is reversed. ie : s 
Upon the required amendment of ane survey bein g aia: showing i 
specifically the exclusions on account of said surveys Nos. 8266, 10680 - 
and 107386, the. DULY will ‘be. apes to patent, unless other objection s 
r appeere.. , uss tm oes ae : 
“RAILROAD GRANT—SUCCESSOR IN INTEREST. bea 
, NorHERn PAcIFIC. Ry. Co. 


“iccaHiOne: given for the recognition of the Northern Pacific , Railway Gonipanya as 
the successor in interest of the Northern Pacific Railroad Company, in the 
approval of lists. and issnance of hatonte:, on. account of the grant. to the latter 

rom company. . ar . 


_ ‘ Acting Seoretary Ry yan to the: Chahine of the General Land ‘Office, | 


Le . oe Vv. D.) , oS _ December 26, 1899. a. geet, oe (F. WwW. C.). 


— ~ Request is been. made on behalf of the Northern Pacific Railway - 
| Company that patents to be hereafter issued for lands inuring under _ 
the grant of July 2, 1864 (13 Stat., 365), and subsequent legislation .~ 


relating thereto, may issue in the name of the Northern Pacific Rail. — 


way Company; as successor to the Northern Pacific Railroad ‘Company, . ‘ 
complete proof of such successorship having been previously filed. we oe 
the Northern Pacific Railway Company. 


By departmental decision of November Za 1899 (29 L. D. 316), in ‘the so 


a3 matter of certain relinquishments. eeonatea by the Northern Pacific . 
a serial company: under: the act of July 1, 1898 Stat., 597, T, 620), of 
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oe : linds wach the limits of the's gr ant ot the: N other Pacific ‘Rateaa oS 


- Company i in the State of Minnesota, the circular of February 14, last o 


: : (28 'L. D., 103), was modified so as to recognize thé Northern Pacifie es 
Railway Company as the lawful successor in interest. to: said Northern = 


| > Pacilic Railroad Company, as to all the lands coming within the grant 


made to said Northern. Pacific Railroad Somipany, hyo the act of J Ne 2, se 7 
.e 1864, supra, and all subsequent. legislation. - , a 
The request. is therefore granted and it is directed that all lists. ne oe 
mitted for the approval of this: Department: on account of the grant to— 


a ‘the Northern Pacific Railroad Company, as well as the patents. to be os 
ae issued’ thereon, be inthe name of the Northern: Pacific. Ay Com- ae 
aS. pany, as successor to the Northern Pacific Railroad Company. — 


-The letter containing the. request is herewith enclosed for the files of fo as 


a ‘your office relating’ t to said grant. 
“MINING CLAIM—ADVERSE. (CLAIMANTS—JUDICIAL, | ACTION, Ea a 


Barney Conway. 


. ‘The Wetermimation OF aeeutcne with ae to. “tits Higite of: possession as tigen is | : 
- adverse mineral claimants rests solely with the courts; and the mannerin which 
nee “a. court ascertains: the facts, whether by stipulation or otherwise, upon which it Shes - 
: “genders. judgment, is a matter that-in-no degree affects the conclusive and 20 
"binding force of snob. dndgment ee the. p Panes to. ‘the suit. and. ‘the Land oS, 
i Pea EP ee a ae aa See : as 


a Seoretary y Hiteheook to the ‘Oomisntestoner: of the General Land. aes | 


- : OW Y. Dao « +. December 29, 1899, ae : ©. J. W. ) a8 ae 


| 8 Baris: cere ent mineral: entry nee 1644, survey ‘No. il, 354, . oe 


- - Monte Christo lode claim, at Pueblo, Colorado, Cripple Creek i mining a 
Bes district, embracing 0.801 acres, on March 3, 1898, cae ye 
-July-22, 1898; your office. examined the. papers. sartning: sto. said: os 


a. “entry; and by. decision of that date, for reasons therein stated, directed - oe 
_* that the mineral claimant be called upon to show cause, within 


sixty days, why his entry should. not be canceled, tailing which; the 

ee entry would he canceled without farther” notice. ‘Thereupon Conway ae : 
appealed. 3 | 

The principal contention. Sof the Se is. against the action of. your oe es 


oa office i in disregarding the judgment 0 of the district, court i in an 1 adverse ee 


‘ 2 8 suit. involving the land i in a a eson 


‘Tt appears— — a 


-1. That. on December 1; 1896, rer filed his “application Pie ao 


a gient! claiming 1.103 ‘acres exclusive of the ground embraced i in “con: a 
flicts with other mineral surveys. a. pee 


ee Oe ‘That during: the period of ‘publication, to wit, ‘on.  Rebeuiy: 1, Be ‘ : 
/ 1897, 2 an. adverse claim. was. filed byt the < owner of | the Buster lode laim eee 
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S & * fausurvéyed) for certain ground in: conflict between the two ening on- oar 
ae which: adverse claim suit was timely. instituted: 0° eo 
3, That on February 21, 1898, the court rendered judguient: in vibe eo 
Case, . and awarded. to the adverse ‘claimant all the land in conflict: |. 
except a tract. ten, by ten feet, supposed to include the Monte Christo. cage 
a discovery shatt,’ which latter tract was awarded to the Monte Christo eae 4 
i claimant and-entry was made to correspond therewith. : os 
25 oe) ae ab, the judgment shows it was rendered ona stipulation by the a 3 oe 
Pe contending parties. | see o 
8 That-on August 21, 1897, one. Pp. Ti dmnentee claiming Caan ee 


: up - : of the conflicting ranere and. Dende lode claims, filed a corroborated. . - = 
°.. protest against the Monte Christo application, which, on December 7 i ee 
. 1897, he formally withdrew, since which time the Sppileation: has ‘Pro- eat 


_ : ae ceeded ex parte. | : a 
ae The judgment. of. the conre: awarding a pat of the contlict. includ: oe 
ing the discovery shaft of the: Monte: Christo lode’ claimant, to-said” 


ae - élaimant, and the remainder of the conflict to the Buster lode claimant; ‘ : Fs cs 


operated to establish the right, of the Monte Christo claimant to that é A 


part. of the. ground. awarded” to “said claimant, as against: every. one ‘ _ 


except the government.. 


~The Buster lode siaintant. waa the aly sagopa Si tnnnt: ‘for ‘the . Pee 


ee ground located: by the Monte Christo claimant, who asserted an adverse. _ = 
Peo right during the period of -publication,, and thus the: controversy: aS. tO... 


ae the right | of. possession of the ground in. conflict was confined. to. ‘these. > | 


= rival claimants. If any other. claimants existed, their rights. were 7 


waived by-failure to assert them during the period of publication. :The ae 


_ Buster:lode claimant, having instituted suit in due time on his adverse: 


| : = claim, was in position to waive his eek Ee ay part of the conflict or 5 - 
os er his. right to all of it. : : 7 oe 
Your office decision contains the intimation that a jadgment of £ the. Pee 


_ court. based.on.a stipulation, is Jess.a judgment than it would: have’ 


been if based: upon the testimony of ‘witnesses regularly: introduced, ae. 
and that the ‘correctness of such judgment, for that reason, may. te bath 

| inquired. into. by the Department. The adverse action of your. ‘office 
upon the entry in question rests largely, if-not: wholly, upon the theory: =e e 


~. that the judgment of the court in the case was erroneous.and therefore . _ 


not conclusive. In reference:to that matter it may be said that the. > | 
7 court’s manner of ascertaining. the facts upon which the judgment was. 


Ae rendered. can inno measure affect the credit to. be given such. judgment: 52 Bae - 
_ . when attacked collaterally. : What powers may be exercised by: the. = 
- eourts in this class of cases does not depend upon: departmental regu. 
_.-. Jations or decisions, but upon ey provisions. spechon a of. er ee 
ee Revised Statutes provides: eur *. Eos, ae 


aviters an adverse lata is filed during the pariod. of aublication. it shall be Ga 7 . os ; 
ae oath of the person or. persons, making ‘the same, and shall show.the nature, bound- ae 
Pe | aries, anc extent i such adverse claim, and all proceedings, a ‘the een =. 





os 7 a ae "DECISIONS RELATING: ‘TO THE PUBLIC LANDS. 


ids pene: Sot notice and making and filing of tlie affidavit tlioteod shall be eyed aati the: done oe 
-_ -troversy shall have been settled or decided by a court of competent jurisdiction, or. 
-. >the adverse claim waived. It shall be the duty of the adverse claimant, within 9 
ier thirty. days after. filing his claim, to commence. pr oceedings i in a court of competent ae 
a oe jurisdiction, to determine the question of the riglit of possession, and prosecute the | 
same with Teasonable diligence to final jndgmeut; anda failure to do so shall bea = |. 
- waiver of his adverse claim. After such judgment: shall have been rendered, the 
cr party. entitled to the possession of the claim, or any portion: thereof, may, ‘without io > aes 
giving further notice, file a certified copy of the judgment-roll with the register of ©. 
+» the land- office, together with the certificate of the surveyor-general that the requisite eo 
oo amount of labor has been expended or improvements made thereon, and the descrip- ite 3 
_ tion required in other cases, aud shall pay to the receiver five dollars per acre for © 
_. his claim, together with the proper fees, whereupon. the. whole proceedings and the = |. 
+. judgmént-roll shall be certified by the register to the Commissioner of the General ~~ 
mf. Land-Office, and a patent shall issue thereon: for the claim, or stich’ portion thereof ie on = 
-= as the. applicant shall appear, from the decision of the court, to rightly possess. If 
_-. it.appears from a decision of the court, that several parties are entitled to separate | 
ae and different: portions. of the claim, each party may pay. for his portion of the claim, : Cae 
with the proper fees, and file the certificate and description by the surveyor-generaly 
a whereupon the register shall certify the proceedings and judgment-roll tothe Com- 
-- mnissioner of the General Land-Office, as in the preceding case, and. patents: shall Pee 
a  dsstie to the several parties, wooonding to their réspective rights. _—- ee 


ee Tt would appear. that questions growing out of ane aa | adverse 22." : 
2 - claims to the right of possession of mineral lands belong in a special .~ 
7 sense to courts: of competent. jurisdiction, to try and. determine them. 
-. fItis apparent from the language of the statute that the courtisnot =~ 
-. | bound to award all the land. in conflict to one party, but may; in proper ee 
| eases, of which it is to be the judge, award portions of the land in con- =. 
oe. : | flict to. different claimants. The fact that the judgment of the court has | 
_.. the effect.in any case of dividing the land in confliet, equally or other- 
ose wise, between adverse claimants, does not impeach the. authority a 
- validity of the judgment, or authorize the Department to go behind the - 
eso judgment: to inquire into the facts upon which: it was rendered. The oe 
i _ conclusive. and binding force of such judgments, as to matters which ie 
eG “by statute are exclusively within. the jurisdiction of the courts, have 
-.. been frequently recoguized by the Department both in early and recent = 
ce -. deéisions, as in Silver King Lode (14 L. D., 308) ; ‘Newman 0. Barnes ee 
soto (28 LeD,, 257); Stranger Lode (28.L; D., 320). ie ae ee 
ee ‘The courts of competent jurisdiction are the. tribunals. ander Section. Los 
ae 2326 of the Revised Statutes into which. adverse claimants’ of mining a i 
-.. lands are invited for the settlement of their conflictingrights; If, after.  ~ 
ce instituting suit, the litigants are able to agree as to all or any part of 
. their. rights, no good reason appears why they should not be permitted = 
- to do: Bo, and it is the common practice of the: courts to allow them to eats 
Go: 80. Your office ‘objects to the. entry under corisideration, on the | 
7 cae ground that the effect. of the judgment of the court is to give to the ee 
Monte Christo lode claimant the benefits which attach to the first eee 
-. Toeator, when, i in fact, as between him and the Buster lode claimant, he - 2 
= =, deitl the Junior. locator. A. - similar ‘Proposition was passed: ‘upon: by the es 
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aS : : ; Dopueinone: in the case of Stranger Lode (28 L D, 321), where it was ; 
; “held (syllabus): anges = Nae 


Phat a judicial award £6 the j junior locator made 3 in adverse pivecedinks;<0 of a encil 


: ; i part of the ground iu conflict, is none the less binding upon the parties and the Land ~ ae 
ate ae eee made i in pursuance of 4 stipulation between the parties, . 


- For. the reasons. stated, your office decision iS. reversed i in so far as it —— 


holds the judgment of the court awarding to the Monte Christo lode ~ 


- claimant ten by ten feet of the ground iv conflict between him and the. 


~~ Buster’ lode claimant, to be of no effect. . Without now considering the i 
right of the Monte Christo claimauit to other portions of ground embraced 


_* in his entry, the case is remanded to your office for readjudication, in. 
~ accordance with the views herein expressed, your attention being — 


; specially called to the supplemental evidence on. behalf as the entry: 
es man filed q pending. the epped here. - : | . 


FOREST. ‘RESERVES.- LIEU ‘LAND (SELECTIONS, act JUNE ay 1897, * (80 : 
‘ | “STAT., 36). | 


| DEPARTMENT oF THE “Tavearoig, - sae Oe 
| GENERAL LAND Onion; a 
or ? “Washing gton, D. C., “December 18, (1899. 
| Registers and Receiver 8, United States Land Offices. - - | 
GENTLEMEN: Your attention is called to a decision’ by tle ee 
orable Secretary of the Interior, dated April 26, 1899 ee. L. oe oe) 
addressed to this office,. which reads as: follows,. to wit: 


The Department i is in receipt of your ‘eoinmunications of eceniber 7, ae 13, 1898, | 
telative to applications now pending in your office to exchange. lands within the 
limits of public foresi, reservations for public. lands outside such reservations, under 
s the following provisions of the act-of June 4, 1897 (30 Stat.,.11, 36.) _ | 
That in cases in which a tract covered by an. ‘inpertected Bones fide claim or by a 


patent is included within the limits of a public. forest. reservation, the settler or 


- owner thereof may, if he desires to do. so, relinquish the tract to the. government, and 
‘may select in lieu thereof 2 tract of vacant land open to scttlement not exceeding in 
area the tract covered by his claim or patent; and. no charge shall be made in such 


eases for making the. entry of record or issuing the patent to cover the tract selected: — 


44 Provided fur ther, That in cases of unperfected | claims the requirements ‘of the laws — 


respecting settlement ‘residence, improvements, and so forth, are complied. with ‘on. ott. 
- the new claims, cr edit: being allowed, for the time spent on tive relinquished claims. “ee | 


Calling attention to a circular addressed to registers and receivers, issued August 


11, 1898, by your office, without. the approval. of the. Secretary of the Interior, and nee 
aise referring to page 89 of your annual report for the year ending June 30; 1898, you. 


ask (1) whether lands within the limits of torest reservations must be ag rieultural in 


 eiaracter i in order to be made basis for lieu selections under the foregoing proy ision - : 
of the act, (2) whether the claim or title thereto must have been initiated or acquired hs 
- under. the. settlement ‘laws of the United States, and (3). whether timber land. Re 


ae acquired. by purchase; ander the act of. Jnne 3, 1878 (20 Stat., 89), but since aera * 


| <2 1 $66 citcnlar of June 30; 1897, 24-L. D. 589, paragraphs id to 18, inclusive, He - 
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i of its timber, and Jand: eeaured: ander @ gtant made to:a. Siaite or a railroad 7 oo : i 


“by act of Congress. can be made pasis for such lieu selections. 


‘As. to the first question, if by agricultnral lands you mean lands, the Are or patent . ss me 


os 7 ' £0 which. is. not based upon the mining laws of the United States, the. question is oye ue 
|. answered in: the. affirmative. That the statute does not. contemplate and: therefore ee oe 


| . does not authorize the relinquishment or surrender of anineral - lands as basis for the ‘ a 
ae: making of lieu selections, isshown by the provisions therein that:. - : 


“Nor shall anything -herein prohibit any person from entering upon. ook forest. | 


7 "> reservations for all proper and lawful purposes, including that of prospecting, locat- : a 
ing, and developing the mineral resources thereof: Provided, Thatsuch persons nscomply, vee 


2 with the rules and reg ulations cover ing such forest reser vation. 


And. any miner ral lands in any forest reservation which have been | or r which may ‘be i ee 
| “shown to be such, and snbject to entry under the existing mining laws of the United 


Ge : States and the rules and regulations applying thereto, shall. continue to be subject ie ; 
to. such location and entry, notwithstanding any provisions herein: contained.” = 


All other lands included within the limits of a public forest reservation are sub- ok, Se 
-. ject to relinguishment as basis for. lieu acleeuon®: if claimed or owned : as stated i in i oe 
ee the statute. — 7 Be | Se ey ..es a 

_. As to the second ‘question, if by settlement: laws you ‘mean sieht ings as ben ee fee oe 
te personal settlement and residence upon the tract sought to be acquired. a. necessary. aed 


condition to obtaining title, as in the case of the preemption and homestead laws, ©. - 
_.- the questionis answered iu the negative. That which may be relinquished is described = 
"asia, tract covered by an unperfected bona fide claim or by a patent,” andis believed 7 
ee A include any tr act. covered ‘by any unperfected bona fide claim under any of the ae te 
pee general land laws (except the mining laws) of the United States, or to which the full. foe 


ae legal title has passed out.of the government and beyond the control of the land 


pe . department by any means which is the full legal equivalent of a patent. , The thing |. ae 


which was: objectionable to the forest. reservation policy was. the presence within: the 7 an = 
‘ limits of : a forest reservation of lauds held and controlled by individual claimants Or Be: 


owners, Whether the claim or ownership: was initiated or acquired under the home- a 


: ‘stead statute, which is a settlement law, or under the timber: land ‘purchase’ act,’ 


which i is not Py settlement law, j its presence is equally an obstacle to the attainment ao ot 
» of the purpose : for which. the ‘forest reservation. was established. To both cases the eee 
_.. reservation of the. surrounding lands is equally prejudicial. to thé interests of. the, - 
2 claimant or owner. | 


As to the third question ? “thie answer is in the affirinative, aribject. 6 the qualified: : 


a tions that where the land is claimed uiider a graut made toa State or-a railroad = Pe 
| company. ‘by an act of Congress, the full legal title must have passed out of the: ~ - 


eat : government and. beyond the control of the laud department by a patent, orby some 
means which is the full legal equivalent. thereof. “Where under the timber land. _ 
a purchase act, or indeed. under any other’ statute, one has acquired. land having _ 7 
ee valuable timber thereon and has removed thé timber, in pursuance of a lawful right ee 
oo : 50. to do, the removal of the timber does not. affect his ownership of the Jand, and if. | 
ee. it be included within the limits of a public forest reservation doés not deprive him. eo 


or the government from receiving the benefit incident toa relinquishment of that — a i 


= . land, anda selectiou of other land outside the limits of the forest reservation in. lien 


\ thereof. ‘The ‘statute does not make it a condition to the exchange thereiu. author- : —o 


ee. ‘ized that the tract within the forest reser vation should have retained its original and 2 | : ; 


. natural condition. — ee 
_ * You -will please: formalata and sibmie to the Department. citeular instr otions to! eee 
the local land officers’ revoking the circular issued by your office August 11,1898, -. 


a and also embodying the views'expressed her ein, and in the decisions of. the Depart- o S . : 
“merit in the cases of F. A. “Hyde etal, (28 L-D., 284), and Emil S:: Wangenheim (28%.° ee 
oe? “La Di; 991). “Action upon. all applications for lien lands v under said act will he with- oe dee 


7 4 = held. until tle cir reular. instructions are adopted. . 
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The decision i the case rot H yde et als supra, ‘holds. pres oe 


a “AWhere’ ain ‘exchange of land’ is sought under thé act of. June 4, 1897, the relingaiaiie = ie 
a fren. and: selection. can ‘be-made only by the claimant or owner r of: the land within’ ae 


ee . 4 the limits: of the forest reservation, 


" Unsurveyed. as well as surveyed land, which i is eet and open , to settlement nb may. eas 


“es “be selected under said act... . eae 
OES as “The words “ tract. covered . aie al nate? as : used i in ‘paid aor ‘Saibrace nd 
if ae include’ 2 tract ‘to which the fall | jewal title: has passed out of. the. government: and a 
oe beyond the control of the jand department yy a means which is the fall ee che ee, 
oe equivalent of a patent. | ee a 
 - Before.a selection under: aid act can oe aepro yeas’ ine United States must ‘te rein-: co EAS 
umes vested with. all the ri ight and title to the tract cena with whieh it had. Dre 7 
og moody parted. nea es pa cous | iran -. 


The decision in ‘the ¢ case s of ‘Wangenheim, supra, holds ‘that— re as 


a “In an ‘exchange of lands under the actof June 4; 1897; where title: to: the Jana peline | 

> quished has passed out of the government, or where certificate. for patent thereto: oe! 
has issued, the selection 1 may: embrace: contiguous or non- -contiguous: tracts, if in the. bak 

> Sane’ land. district; butif the land relinquished i is covered. by: an unperfected claim,, fe 


to which certificate for patent has not been issued, and the. law. under which said, 


: claim was. initiated. requires that land taken: thereundér must be in oné 6 body, the Le 


7 same: requirement must be. observed i in making the liew selection. ° 


| ' Every selection of. ansurveyed land must designate the : same curd. ° 
uo ing to. the description. by which it will be. known when surveyed, if that’ 
be practicable, or, if not practicable, must give, with. as. much precision. | 


as possible, the ‘locality of the tract with reference to known. Jand-. 


marks, SO as to admit of its. being. readily. identified when the. lines of ) 


| public survey come to be extended; and the selection. must. be inade to: 


: conform to such. survey within thirty days: from notice,. by. the. local. 


_ office, to the party making the selection, of the receipt at the local Jand- | oe 
‘office of the approved plat. of the 2 Survey, of the’ > township. embracing eee 


such tract. Bt Gene es . eas 


“Selections of unsurveyed lauds will, in no event be passéd to patent cor 


until: after the lands. have. been surveyed, ‘nor until after the expira- 


tion of four months from the date of receipt at. the jocal land office of . | 
- the approved plat. of. survey ‘of - the. township embracing | the lands aeaN 
Selected; and selections of surveyed | lands will not be passed to patent, 7 


i - until after the expiration of four months from the date of selection... 


The purpose of the preceding paragraph IS, in. all. instances, to give Ee a 


2 settlers or ‘other claimants, if any there be, at. the time of. selection, ee 


: ample opportunity to lawfully assert their claims or file. their ‘protests ee 


. in the local office and to afford time for the local officers to. advise the 
’.- Commissioner of: the General Land Office ‘of such. adverse claims before ay ee 
- the time arrives for issuing patent under the selection. _ Ee a 
_ In selections of. surveyed land which has. been returned as neck oe 
or which is within six miles of any mining élaim, and in all selections aS 

of unsurveyed land, notice of the selection, commencing. within twenty. ae 
. . days thereafter, must be given, for a period.of. thirty days, by posting = 
— upon the land and in the local Jand: el and by. pullivabon: at the ~ Be 
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pee coat of thie. ‘applicant ina. newspaper. désiz nated: by the vedister as: cof i mele 
- general cireulation in the vicinity of the land and published nearest. _ 
thereto. W here the selection embraces uon-contiguous tracts. the notice 
ce  Taust be posted upon each tract; but such notice will not be. required 
> in any case where the selection is in liew- of. Oa tr act covered by. Cr 
oS ‘unperfected bona fide claim,” viz: A tract. the title to which has nob 2.2: 
CS passed out, of the United States or for which patent eer tificate. has hot a are 
issued. Notice under this paragraph will not be required in any case - 
. of. selections i in States wherein the United States mining. laws ¢ are’ or 


ao all. cases. rélinquishmenta tmaide in pursuance of said act. must tie ee 


ae " exéonted, acknowledged and recorded in the same manner aS convey-- 
: = 7 ances, of. real property are required to: be executed, acknowledged and x — 
. recorded by the laws of the State or Territory in which the land is ‘situs 
ated. Where the legal title to the land has passed out of the United 


| States, there: must also: be filed with the: relinquishment: ay duly certified 7 S 


. abstract of title showing that at the time the relinquishment was filed 
for record the legal title was in the party making the. relinquishment oo 
and that the land was free. from liability for taxes and from other incum- 
cee brance. Incase the land relinquished is covered by an unperfected bona 
fide claim, to which certificate for patent has not issued, there must be 
. filed-a certificate by the recorder of deeds or official custodian of the ~~ 


records of transfers of real estate in the proper county that no instru: 


nent purporting to convey or in any way incumber the title to the land 
or. any part thereof i is ‘on file or of record in his office, or if. any such. oe 

-. . instrument or instruments be on file or of record thereiti, the cer tificate’ : 
_... maust show the facts; and in case certificate for patent to such land has. 
_- been issued there must’ also be filed the certificate of the receiver of 
taxes for the. proper county. showing that: the land 3 is: s free from all lia- ee 


aoe bility for.taxes. Cote 
| Relinquishments by individuals of lands to which the isu title hae one 


ee passed out of the United States or to which certificate for patent has ea 


- Me issued, must also be éxecuted by the wife of the claimaut, if he have - 


one, in such manner as will effectually bar any dower, homestead or oe 


: an other interést on her part in or to the lands relinquished. | - See it oh 
~The forms of: application (4-634 and 4-643), should be deed in the gases 


oe Glasses of cases to which they respectively apply. Other forms will be | 2 


prepared and furnished you by this office as occasion ek seem ‘to oe - 


-. a 


thé -eiventars of Augadt= ti; 1898, May 9, 1899 (28 LD. 521), 5 ana Be aes 


’ s N ovember 15, 1899 (unreported) nader said act. are hereby revoked and. i : ; ; 


eee cap 1s s substituted i in: their. stead. 


ies pueenss be ee re a as ee 
BINGER HERMANN, -_ 


- Aon éved, Decembe: 18, 1899, 
‘THs. eee Acting Seeretarg: 


- Commissioner, 
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MINING CLAIM—ALASKAN TIDE LAN DS. 
S. AMES WwW. Loan. ; 


a The tide lands of Alaska arenes ‘public: lands Delonging to tlie United. States within: oe “ 
the meaning. of the mining laws; and no rights whatever, with respect, to ‘such ee 
~ Iands, can be pone by explosion, eee ation, - location or other wise, under ee oe 


said laws. 


. ae y. Hitec to the Oommisaier of the Genie al Land Office, Jaa. cy 
; ie eee oo a, MONE, 00s Ss (As BLP 


Sn” ee ovember 28, 1899, the Department referred to your office for report, | a 
i a » certain communication received from’ James W. Logan, of Oakland 
‘Mills, Maryland, under date of November 27, 1899, relative to certain. 


. alleged mining | claims situate at or: near EsOsne No ome. in ube: District of : is 
a Alaska. . 3 ; | 


| The Depattmentl is now in re of your report, inden date of Decem- oo 
ber 12, 1899; upon. the matters. presented in said. communication. 


At appears that Mr. Logan and a number of other persons associated 


: together in mining have attempted to make certain placer mining loca-.. 

- tions upon the. beach of Behring Sea off the coast of Alaska, in the = - 
| Cape Nome mining. district, embracing i in part lands lying. below the, ae 
line of ordinary high tide, or, in. other words, tide. lands, the stated 
object of so embracing such lands being to work the ground under the 


water. The main ‘purpose of Mr. Logan’s communication seems to be 
to obtain. some sort of concession from the government in respect to - 
the matter, if necessary. to the accomplishment of the end in view. | 


| You express the opinion that tide lands in the District of Alaska are =f 
| Hot, public lands of the character subject to disposal under the land _ Ee 
. laws of the United States, and that the land. department i is without tO 


authority to make any concession in the premises. ae oe 


. Under the laws of the United States relating to aineral lands: “ad ane 


he mining claims (which, by the act of May 17, 1884, 23 Stati, 24, 26, were: _ 


 extendéd to the District of Alaska, and have been since that date in 
fall force and effect in said District), only mineral lands belonging to: 


the United. States are open to-exploration, occupation, location, and: oe 


purchase. (Sections 2318, 2319 ete., Revised ciara] L - Lindley on ; 
Mines, Sections 112, 322.) _ | 


--As to that part of Mr, Logan's cofnmunication which velatan: to ere ; 


lying on the beach above the line of ordinary high tide, there would: 
be no doubt. that such lands are public lands of the United States oe 
| and. if mineral in. character can be located, occupied: and. held. under E 


the mining laws as extended to Alaska, the same as any other public 


| mineral lands in said. District, if it were not for the provision in section | 
10 of the act of May 14,1898 (30 Stat., 409, 413), which declares that 
“a roadway sixty feet in width parallel to the shore line as near as — 
may be practicable: shall be reserved for the use. of the public asa. 
highway.” The effeet:of this provision has not been sufficiently con- 
sidered by the -Departinent . to JnRCHy an expression’ of any opinion . 
thereon. at this time.! oe 3 ; 


a 1See departmental fetiae of Pebruasy Dy 1900, relating to this parograph. 
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oO ‘The remaining ‘question presented is: re: the tidé landed in 7 ie re See 
zi s a trict of Alaska, public - lands. Delonging to the United States; within the = 
= — theaning of the mining laws? 2 es 
In the case of Shively ». Bowlby (152.1 U. Be 1-58) the. supreme caone = noes 


: < had under consideration the’ ‘question - of. the title to: certain’ tide lands : ‘ : . 
iis the State of Oregon. | In its decision of. the case, the court, after’ an : 
oo. - plaborate and exhaustive review and. discussion of: the whole general De asc 


. : subject: of. the ownership and control of the. tide. Jands. in the. various 
ie Bhatns: 8 and Territories of the United Bhat « summed ae its conclusions . 


ea “Zaads under! tide Waters: are etheapable of cultivation « or riniprovement 1 in oe ‘man-, ms oe 
ner of lands above high water mark, “They are ‘of great value to the public for the 


* : purposes of commerce, navigation and. fishery, Their improvement, by’ individuals, - :. e 
when permitted, is ineidental or. subordinate to the. public use: and Ti ight. . Therefore. 2 
the title and the. control of. them. are vested. in n the soverian for the benefit: of. oF e ae 


whole people. : 


At common law, the title ‘and. the. fomuiton: in. Sands flowed: tea the fede. were ne he 


fascias the. King: for the benefit of ‘the nation | Upon’ the. ‘settlement. of the. colonies, like 
= tights passed’ to. the graidtees in ‘the toyal charters, i in trust for. the communities tor 
a be established. -Upon the American: revolution,’ these. rights, charged: ‘with. a: like’ aos ~ 
trust, were vested :in the’ original States within their respective tone eubieet: to. bee 


a. the rights. surrendered by the constitution to: the: United. States. ae bt, Shes 
ma Upon the. acquisition ofa Territory by. the United States, whether by ¢ cession “ftom, ed. 
- one of the. ‘States,. or’ “by ‘treaty ° with a foreign country, or ‘by: discovery and settle- be! 


| ment,’ the same title and dominion passed to the United States; for the benefit of the 


3 - nels people, andi in trust for the several ‘States ¢ to be ultimately created out. of. the” co. 
Pare Territory. = the : = 2 ae 
-: The new. States. admitted faa: the: Union i since: “the adoption of the 4 ignatitation - 


ee have the same Tights as the original States in. the tide waters, and in the lands. > 


eae der thom, within their respective jurisdictions, ‘The title and. rights of Tiparian 


ae - of littoral propriétors in the soil below high water mark, theréfore, are governéd by. _ 


the laws of the several Biales pulse to. the nights grouted. to the. United 1 States dy eis 

the Constitution. 7 Hider ae 

"The United States, eine they: hold “he: eauntis 7 asa ‘territory; having. all. 1. tie, aes 
| powers: ‘both. of: national: and of. municipal government, may. grant, for ‘appropriate. oe 


eg purposes, titles. or rights iu the soil below high water mark of tide waters.. But _ 7 
~~ they have never done sO by general laws; and, unless in some ease of international 3S 
=“ duty or public exigency,: ‘have: acted “ypon. ‘the policy, as most in accordance with, | : 


ua ‘the interest of the people and with the object for. which’ the Territories were. 


<r acquired, of. leaving” ‘the: administration and 6 disposition. of the: sovereign rights: a | fs | 


navigable. waters, and. in the soil’ under them, to the. control of the States, FeSpes a 


a = tively, when. organized ‘and admitted into. the Union. ed 


‘Graiits by. Congress of portions of the public: ‘lands within’ a Tertitory ‘to ‘vettieral | 


ae thereon, though bordering on or bounded by navigable waters; convey, of their own? 
os force, no'title or right. below high. water mark, and do. not. impair . the. title and. 3. 
ee dominion of the future State when created ; but: leave: the question ¢ of the use of, the- _ ae 
ees shores by the owners: of uplands to the. sovereign control of. oun State, subject only a as 


wet to. the per vested by. the constitution i in the United States. 


a el view of tlie law as s thus’ declued and: of the stated Soligy thereto: oo 
ne fore prevailing with. respect. to tide: lands, in: the-absence of specific. 
eee legislation by. the Con; gress in relation. to the’ tide. lands ‘of the: ‘Distiict 
co ot: ‘Alaska at variance with said a Doley: there can rbe D no 0 doubt: that such’ ead 


Sat he rete meee amram ee Se ee 


platter fhe oe Benge MEET Bune oes eee igs ralaa eee elke 
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| “fidele lands: are “not public lands belies to ‘the United: States! within’: 


ne the meaning of the mining laws, and that no rights whatever’ can ‘be | 5 






: acquired with respect: thereto by exploration, cooupation, location, or | oS = 


_ otherwise, under said laws. 


[t is proper in this. ‘connection to also rate: to the act of. May 14, 1898 


: 480, Stat., 409), entitled “An act extending the homestead. ios and © 


- ~ providing: for right of way for railroads in the District of Alaska, ands a = : 


ks for’ other purposes,” wherein. it is provided : 


eae “Phat nothing in this’ act contained shall be construed as impairing i in: any one a : 
oieraes ‘the title of any State that may hereafter. be erected. out of said district, Or any ‘part. as 
ae -. thereof, to tide lands and beds of any of its navigable waters, or. the right of such = oe = 
“State to regulate the use thereof, nor the right of the United States to resume posses- ~ 
os “gion. of such lands, it being declared that all such. rights shall continue to be held by. | | 
eS the United’ States in trust for the people of any State or States which may hereafter. ted 
-. .. be erected out of said district: The term ‘navigable water,’ as herein used, ‘shall = 
Pea ‘be’ held to iuclude all tidal waters up to the line of ordinary high tide and all’ non- “, * 
san tidal waters navigable in fact up.to the line of ordinary high-water. mark. wary, 


This. legislative declaration is in entire harmony with: the law as” ‘it Ps 


ae ‘had been previously announced by-the supreme court.in the case above © ee 
. cited, and is indicative of a- purpose on the part of ‘the Congress, in =. 

wor dealing with the District of Alaska, to adhere to the peliey i theretofore | os 
eee ‘existing with respect to the tide lands. _ | + 


‘In. view of all the foregoing it is perfectly clear. that the mining ene on 


ae tions i in. question, so far as it is attempted: by them . to embrace lands - 
~ > dying below the line of ordinary. high tide, are without authority of law. 
and therefore void, and that the land department is without authority. peek 
Shee to grant: any. concessions whatever with reference to the desired occue 


a -pancy or working of said tide lands for mining purposes, or otherwise. - as 


; of this ‘opinion, 


-RECONVEYANCE OF LAND: WRONGFULLY PATENTED, ee 


“San FRANCISCO Mintne Co. 


4 In’ a case heel the United States coal successfully maintain’ a suit for the vacation pies 
. of a patent wrongtully obtained, a ee reconveyatice of the land 80 Dat - 


f 


ented may be accepted. 


sme Seoretary Hitchcock to the Commissionér of the Gensral: Land Ofna es 
_ (W.Y. D.). ee Tanuary 5, 1900. “G: BG) 


“May 26, 1884, Daniel Wagner and. William Plaskett looted the Rit: a 


e ‘The views expressed by your office in this respect. are accordingly — 
approved: and. you. will 80 notify Mr. Logan, Toenighing: him wat a Sony: ees 


ee tershoffon lode mining claim, situated in sections.9 and 10, township: 3. Z 
» gouth,. ee 16. east, Coulterville mining. ABUTS. “Mariposa ‘county, me Feat 


- California. ee 


eel ovember 23, 1886, Carlo ‘Garbarns: made eee ‘ent for cer- | 


pe tain lands in said section 9, “whieh ontry conflicted with. the said. mining. - os 





os ‘Fooaition. to the extent of. Y 63: acres, “Binal: proof u upon “thi: entry was ao 
“submitted. and fin al eebtiibats te issued Mareh 8, 1902, and patenat issued ae oa 


: : Bi une 21, 1892. 


The title idognired’ by anid. minin ne Toeation athaving sundry m mesne ey eee 
- ‘conveyances and court: proceedings: passed to and vested in the San 
Francisco Mining Company, and the title acquired. by said. homestead 
entry and patent to the ground in conflict with said mining claim hav- © 
=. ing by sundry mesne conveyances. passed. to. and vested. in the ‘same 8 
- company, and said company having on ‘May 19,1897, by. quit- claim. ee 
deed, conveyed to the United. States of America the tract or parcel of 
“ Jand so in conflict, which deed was. recorded May 29, 1897, the company - ee 
~ on August 26, 1897, made its application for patent. for said mining claim an 
as located, officially surveyed and platted, and December 29, 1897, after 
_ due notice by posting and publication, as required by law, and no adverse oe 
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claim being filed, entry of said lode claim, including the portion thereof Lo 


in conflict: with the 2 Potented, homestead, was: allowed by the el ve 

: - officers. a ee 
| ‘May 13, 1898, your x office. held the: qaineral Loutry for ‘Ganecllation: as ae 
veo to. the ground in conflict’ with the patented - homestead because of a = 
believed lack of authority i in the officers of the land department toissue.. 
_.. asecond patent embracing said ground, and held the mineral entry for 
— cancellation as to certain. ground notin conflict with the patented home- 
stead, for reasons not clearly stated, but seemingly because the exclu. 
sions of the patented ground from the mineral entry divides the lode into. 
two. ineontignous parts, open one ot which no Oi digeovery. of mineral has ae 
_ been made. a 7 a 
ee “December. i , 1898, your oitee, at ‘the Srodiiest of the inineral élaimant ee a 
on aca considered: said application, and again denied the application for 
—- patent, and. said. that, ‘in. order to reinvest the land department with. a) 
— Jurisdiction, the homestead paterit must be surrendered and canceled. Sess 


_ The applicant: company has appealed. here. 


‘The appeal is well taken,» ~ When ‘Garbatino: naa 4 his ‘Hieinestoad. + 


oe entry, and. when. he submitted final proof thereon, i in connection with — . 
both of which he represented that the land embraced therein was non- 
= mineral and contained. no. mining. elaim | or known lode or vein bearing a 
| io valuable mineral deposits, ' the. ground in conflict was known. to be. min- a 
. eral land and was not. subject to homestead. entry. Under these cir. 
- cumstances, the United States could successfally maintain a suit. to. = 
vacate the patent to. the extent of the ground in. conflict, and where ae 
we such a suit can be im aintained, itis believed: that the United. States may - - a 
~~ aecept: a reconveyance: of the ground for which a patent was thus. wron go = 


tally obtained, thus accomplishing by the voluntary act of the parties 7 7 


_. all that would be accomplished by a suit incourt. Such areconvey- 
a ance having deen: made, the officers of the land department are author: . a 
ae ned to issue a patent to the mineral claimant for said ground. Ee 
ee ~The decision hoe from is neversed, with directions to pass the ie iz 
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ao : ‘SCHOOL LANDS—WAIVER oF RIGHT —Lneu SELECTION. Pte ee 


TRRRITORY. OF New MEXICo, 


ae Where the title to school ageiioue has vested i in the Territory of New Meziee index 


- the grant of June 21, 1898, and such sections are subsequently embraced within. 


_. a reservation. created by executive order, the Territory may, under the provi- 7 
sions of section 2275 R.S.,.as: amended by the act of Febru ae 28, ‘189, waive its 


a, : right to such sections and. select other lands in lien thereof. 


i a3 Assistant Attorney General Van Devanter to the Seoretarg y yof the aie, . 


| Fanwary 8, 1900. a —(G. B. @) 


‘By the act of June 21, 1898: (30 Stat, 484), sections numbered sixteen baat 


2 and thirty-six in every township of the Territory of New Mexico, and, . 
> where such sections or any parts thereof.are mineral, or have been sold - 


or ‘disposed of by or under the authority of any act of Congress, other — 


eo non-tmineral lands equivalent thereto, in legal subdivisions of not less 


- than one quarter-section, and as contiguous as may be to the section — 
in lieu of which the same is taken, were granted in terms of present 


-. grant to said Territory for the support of common schools. . 


- By executive order. of November 1, 1899, certain lands in- aod Ter : 


tory, armong which were lots 1 and 2 ae section 36, T.9 8., R.14 E., and - 


the N. E. 4 of the N, E. 4 of section 16, T.10 N. RB. ‘14.E., were reserved 
. and set: ae for. the use of the Marine Hospital service. 7 a 


By reference of December 8, 1899, I'am asked for an opinion sv hetiier — 


- the status of these ‘specifically- doseribed tracts of land is such that the : a 


bic Territory may select other Jandsin lieu thereof. a 
: At the date of the grant to the Territory these Jands had Been. ae : 
ah veyed, and they being of the class of lands granted by said-act of June. ~ 


; : 21, 1898, and not having at that time been sold or otherwise disposed: . .. 


of by or under the authority of any act.of Congress, and the grant being | 


one in presenti, the title to. said. lands, if non- mineral, a to and tee 
| vested in the Territory at the date of the grant. ee 
Section 2275 of the Revised. Statutes, as amended by the act of F Feb. Bek 


— ruary 28, 1891 (26 Stat., 796), provides that where any State is entitled 
‘to sections sixteen and thirty six under its school grant, or where such 
sections are reser ved to any Territory for the use of schools and may be 

embraced within: any Indian, iWfilitary or other reservation, the selec. “ 
tion by such State or Territory of other lands in lieu thereof, appro- 


. priated and granted by said section 2275 as amended, bea waiver. 
- of its right to such sections, ‘a 

In an opinion of December 15, 1899 (29 i D. , 364), I expressed. 1 the: - 

view that said section as a iended gave to the Territory of New Mex-. 


_ ico the right to waive its right to sections sixteen and thirty-six in a : : 


| _ forest reservation and select other lands i in lieu thereof, and there would 


not seem to be any difference in the status. of land in a forest: reserva- : 


~ tion and land within a, reservation for the use of the Marine Hospital. | 
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ee 


a Bee I am, “thietétors, ae opinion. tet the ‘mersitosy i may 1 waive ‘its 


oc . right to the above- agecribed Jand, and. select other land i in lieu theroof, 


ee - and that the proper: officer of: the State should be sO notified. 


: ‘Repay ment of the fling’ fee pad ona canceled reservoir declaratory y. statement: can. shad 
"not be allowed if such declaratory statement was not erroneously, received, even 


ade Hitchoook to the Commissioner: of the General Land “Office, ce 


Approved, January 8. 1900, 
Ka AY HIv0HCoOK, | 
| Seoretary. 

_ REPAYMENT—RESERVOIR DECLARATORY STATEMENT. = 


| CHRISTIAN Maier, ue 


“if such. filing be considered an a “entry” a within ‘the Lamas of the act of J une - - 
16, 1880, . | 3% oy | | 3 : | Bane 


ae (Ww. Y. D. \ oe ee 2 _ Fanuary 8, 1900. : =. AO, J. G, ) 


es The Department i is in | peoeipt: of. your. “office. letter of PERS: 24, 7 oe 
e 1899, submitting the case of Christian Maier who applies. for repay- ae 
a ment of the aay acs nd him on. reservoir cleo statement No: 2 


ae ‘district. es Ma 
Yous Dhe: said dedacitory stataihent. was filed ‘andée ‘the act. ea — 
peetge January 13, 1897 (29 Stat., 484), entitled “An act. providing for the 
~~~ Jocation and purchase of public lands for reservoir sites.” This title 


ae ‘indicates that lands are to be sold for’ reservoir. sites but. there is no — 


ae _ provision i in the act itself for the sale of . any lands, Any person, live- 
oe stock company, or corporation engaged in, breeding, grazing, driving, = 
oS Or transporting live-stock, in order to avail themselves of the provisions __ 
of ‘said act, must file a declaratory statement in the United Statesland 
~ office i in ‘the district where the land is situated. The act- directs that. 
ate the oe of a map. Showing: the. location of: the Tonervols, ae aS 







ee of the Teron ie ee es 
ee Paragraph 35 of the. “entgtnal regulations 4 issued ‘auder: ‘the: Pa im me 
= question: ‘was amended by. circular. of. June 28, 1899: (28. “Le D.. BE), 7 ce 


a = Rules 4and 8 of. said paragraph, as amended, are as follows: 


Bile ga. 


ar 4th, No ‘reservation shall ‘be. thade ‘within: one-half’ mile. of the boundaries Gf a ee 
ae group. of one hundred. and sixty” acres of. -Adjoining:6 or corneEng: tracts: Lora - 
we reserved under this. act. on , ae 
8th. ATL declaratory statements filed ‘before this ironic is s rebeived: at the local oe 
es “and office must, ‘by an amended. or supplemental | statement, be made to conform to ~~ 
«these regulations, and if after receiving notice to that éffect the aaa makes 7 
mee soe? for rex days his declaratory: statement, will be Tejected. - . 
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“Maier’s declaratory statement was. ‘filed Ju une 23, 1899, ‘before: ion 


"aaa regulations. were received at. the Jag Office, The land — 
_ deseribed therein was “within one- half mile of the ‘boundaries of a 
- group of one hundred and sixty acres of adjoining or cornering tracts . 
_.. already reserved under this act,” and, upon the receipt. by the local - 
_ officers of the amended semalanions: he was accordingly notified of the. 
- requirements thereof. On September 9, 1899, he relinquished. all his — 
Tight, title and interest in and to the land described, stating that he - 


did not desire to amend his declaratory statement. At the same time - - 
he made application | for repayment of the fees (two dollars) pei by him - 


on the filing of his said declaratory statement. es 
There is nothing in the act.of June 13, 1897, nor was there & dealing on 


in the regulation in force when Maier’s: filing was made\(27 Le D., 200, poe 


210), forbidding the making of w reservation “within one-half mile of. 


the boundaries of a group of one hundred and sixty acres of adjoining — : 
or cornering tracts already reserved under this act.” . His declaratory ee. 


statement was therefore. not erroneously received, and hence, even if it 
_- were considered an entry within the meaning of the act of June 16, | 
1880 (21 ee, ee mepayecae of the fees. could not me allowed. : 


Nrowois v, | PRinst, 


Motion for. review of departmental fescion of Oxchaien: 1399, 29 a 
L. ae 260, denied J annary 8, 1900, by Sec retary Hitchcock, 7 


: ‘MINING CLAIM—EXPENDITURE—APPLICATION-SECTION 23 a2 WR. S. 


BARKLAGE BT AL, vw, RUSSELL. 


Questions ¢ coucerning the requisitesinnual expenditure upon mining o olauters and of 
> alleged relocations thereof on account of failure to make such expenditure, go 
only to the right of possession as between adverse mineral. claimants for the land * 


involved, and the determiuation of. that right i is committed to the courts. alone. 


_ Failure to prosecute an application for mineral patent to completion within areason--  ~ 


able time after the expiration of the period of publication , or the termination of 

. adverse. proceedings in the courts, constitutes a waiver of all rig shits obtained ey | 
the earlier pr oceedings under the application. ~~ 
Section 2332 R.S8.,is not intended to be a wholly separate and ae senaeee pr ov ision 


for the. patenting of a mining claim, but should be constr ved: with section 2325," 


~ and other sections of the Revised Statutes upon the same subject, and when SO" 


| construed held to mean that evidence of the possession and working ofa. mining | 


- glaim for a period equal to the. time prescribed by. the local statute of limita- Ba 


tions for mining claims shall be considered as sufficiently establishing the loca- 


with in the proceedings for procuring a patent, it does not dispense with the - 


-. tion of the claim and the applicant's: right thereunder, ‘Cin the absence of any _ 
adverse claim,” but that whatever else said section was intended to dispense -_ 


requirements of section 2325, wheréby the. existence of an ailverse claim is made | oe 
known tothe Land Depar tment, and due protection accorded to adverse claimants. a 


| The case of Stewart et al. v. Rees etal, 2b Li D. » 446, overruled. 
aoe 2967—voL 29—-26 - : 
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os * Beorétary Y. ‘Hitolieook to. the Commissioner of the Gener al ‘Band: ie ; a 
: (We Y. D. Drewes January 9, 1900. ca be (B B., JF) 4 


“May: 16, 1399, William Barklage, for himself and other Be claimants Bee _ 
the Missouri placer mining claim, filed a protest against-the i issuance Oe 
patent to the Spring Canon placer mining claim embracing the W. 4 of. 

.. the N. Bs the N. W. 4 and the W.4 of the E. 4 of the N. W. 4 of 

the N. W. of See. 15, T. 13 N.,R.1LE., M.D. M., SApcnontD: Califor: 7 7 
nia, land district, of which Jay i. Russell made mineral entry No. ee 
- 1733 January 26,1899, ; 


- Briefly stated, the material allegations of the protest are that pro- 


 testants and their grantors, with the knowledge and consent of said 
- Russell and his grantors, under an agreement between his grantorsand =| 
those of protestants, have been in possession of a portion: of the land a, 
a _ above described since about 1875; that Russell, who succeeded to the 
title to the Spring Canon claim about 1877, did not perform the neces. 
gary expenditure upon the claim for the year 1888, or subsequently. on 
. -and that in 1898 protestants located the entire tract first above 
. described and previously known as the Spring Canon claim, and cer: 
tain land adjoining, amounting j in all to 45.05 ‘wore, as the said | Missoari i. 


placer claim. — 


The protest was dismissed by decision of your. office ea June 3 5, 5, dhe ae 

-; 1899, on the ground that the entryman and his grantors had been in = 

: possession of the claim, prior to the alleged location of the Missouri 

Poa _placer claim, for a longer period than that pr escribed. by. the statute of Om oe 
limitations of the State of California, and that therefore they | hadestab- 


2a; lished a right to patent ander section 2332 of the Revised Statntes,. 


citing the case of Stewart et ai v. Rees et al, 21 L. D., 446, in support ae 
of that view. From. the decision protestants have appealed to. the “g 
‘Department. _ ees, 
The application for patent to the Sprite Canon claim, ae ice Cae 


“tion thereof February 1, 1873, was filed May 7, 1874, by Robert 8. Smith 


- and Robert Kinkaid. Adverse. proceedings were duly commenced by* — < 
the Mt. Gregory Water and Mining Company during the period of 
re publication which ended September 7, 1874, but were dismissed by the = 
i Fis company April 5, 1875.. Thereafter there does not appear: to. have. been. ies = 
— interposed any objection by third parties to the Soa Sppliontion. antil «tel 


ke the filing of the said protest. 


= The allegations of the protest amount to nothing more. nor Teas: ‘han are 
: ‘the assertion of a claim adverse to that of the entryman Russell, and .' | 
-- arising subsequent to the period of publication of the notice. of. pice = 
application for patent. The land department has nothing to do Withee. 
-. questions as to the performance of aunual expenditure upon mining 


er claims, nor of alleged relocations thereof by reason of failure to. perform - 


| such expenditure, arising under section 2324 of the Revised Statutes. el . 
fy ee questions are solely matters between rival or adverse claimants: ee 
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| to mineral janae and go only to the right OF possession of és: land: 
involved: The determination of that right, between such claimants, 
however, or whenever the adverse claim may be alleged to havé had its 


- origin, 1s committed by the mining laws to the courts alone (Cain et al 


», Addenda Mining Co., on review, 29 L. D., 62, 66; and Wolenberg et 
al, id., 302), Lhe land department is charged, however, with the duty. 
of qawmmiy iene the provisions of section 2325 of the Revised Statutes, 
which relate to proceedings for obtaining patents to public mineral: 
lands. As appears from the facts already stated nearly ‘twenty- -four 
years elapsed between the disinissal of the only adverse proceedings 
instituted during the period of publication and which justified and 
required, while they were pending, a stay in the prosecution of the 
application for patent, and the securing of the entry in 1899. Upon. 
_ the dismissal of those proceedings it became at once the duty of the. 


applicants for patent, or their successors in interest, to prosecute the . 


application with diligence to a final determination in the land depart- 
-meut. Instead of so doing, it was allowed to lie dormant for the long | 
period stated above, within which, as protestants charge, the right of 
possession to the land was forfeited to them by reason of non-compliance 
with the law as to annual expenditure, and. of their relocation of the 

claim. ae 

In Cain et ale Addenda Mining, Company, supra the Department on 
“said: | 7 oe 

The difficulty ies arises fr om the fact that the wddeas company filed its asi 
cation for patent in the local land office in 1879, made due posting and publication — 
- thereof and upon the termination of certain adverse. ‘proceedings in 1882 became 
entitled, upon paying the purchase price, to make entry of all the ground embraced 
- in its application and notices which had not been awarded.to others in such adverse 
proceeding o3, Instead of exercising this right the company took no further proceed- 
ings under its said application watil in 1894 after the lapse of twelve years, and after 
the institution of the suit by the protestants to quiet title in themselves to the por-. 


, tion of the ground here in controversy. The mining laws contemplate that proceed- 


ings under an application for patent should be prosecuted to completion within a — 
reasonable time after the required publication, or after the termination of proceed-. 


ee ings on adverse claims, if any are filed; otherwise by making application for patent 


and giving notice thereof, but vithout making payment of the purchase price, one 
would become éntitled to project indefinitely into the future the assumption of sec- 
tion 2325 “that no adverse claim exists” notwithstanding the requirement of sec- 
tion 2324 that an expenditure of one hundred dollars in labor or improvements shall 
be made upon a mining claim during each year until entry isallowed. 

The Addenda company permitted its application to lie dormant so many years 
without making payment ofthe purchase price that it must be held to have waived 
the ri ghts obtained by the earlier proceedings upon the application. Its entr a In 

1894, therefore, ought not to be allowed, and for that reason must be canceled. 


In the more recent case of Wolenberg.et al., supra, the Depart tment 
followed and applied the rule announced in the Addenda..case that fail. . 
ure.to- prosecute : an application for patent to completion within a rea- 
. Sonable time after the expiration of the period of publication. or the 
. termination of adverse pe nes. in. the courts constitutes a waiver 
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: 7 of all rights obtained by the earlier proceedings u upon the siti, ~ 
and i in further explanation of the reason for the rule said: | | 


- In this case nearly two years: elapsed after the: required ivabligatied benires any 





. effort. was made to carry the application to completion, and in. tho. meantime there | 
may have been, as claimed, alegal relocation of the claim, based - “upon a failure by 
the claimants to make ‘the annual expenditure in labor or improvements which is 


necessary: to the con tinued maintenance of their posséssory right as ag ainst subse: : 


quent locators. The assumption, declared i in section 2325 of the Revised. Statutes, - 


that no adverse claim exists in those instances where no adver: se claim is filed in the 
local office during the period of publication, relates to. the time of the expiry ation of 
the period of publication and to adverse claims which, might have been made known 
at the local office before that time. It has nothing to do. with adverse claims which 
are initiated subsequent to that time and which could not. therefore have ‘been made | 


ed known at the local oitice: during the period of publication. The statutory declara- 
tion does not compel any ¢ assumption in this instance to the effect that no adverse 


claim. intervened between: the éarlier proceedings upon the. application for pat-. 


ent; which. ended February 8, 1897, and the making of the entry on December 21, 


oe 1898. In. the presence of the claimed relocation of the Mascot. after the expiration” a 
of. the period of. publication, the applicants for patent. are not in a position toask 


or urge that their laches or delay:t be disregarded. It. follows that the ny matt, oS 


e - ‘bo canceled. De pains? aa 


It follows Hom ‘the. ddotrine ‘declared and. the action. ‘directed to: Be eet 


. goeke in the cases just cited that the entry in the case at bar must be 7 


-eanceled, unless, as heid by the decision of your office, a right. to patent 7 


| = to. the land émbraced 4 in the entry is established, notwithstanding, i in:  e 
ane, said: Russell, under section 2332 of the Revised Statutes by the holding $A, 
and working of the claim by himself and his grantors for a period equal 


af to the time prescribed by. the statute of limitations for mining. claims j me 
| California, which period is five years, and rege ardless of thelachesshown 
- and of.the adverse. claim. plleged: to have pest initiated since the period Sona 
: os of publication. © 7 


The said section 2332 2 reads: 


“Where sushi per Sonor Association, they and fieit For ave eld and wor orked | 


ar claims for a. period equal. to the time prescribed by. the: statute of limitations SS 


for-mining. claims. of the-State or Territory where the same. may. be situated, evidence | 


ar “of: such possession. and: working of the claims. for such period shall be sufficieit to 


| establish a right to a patent thereto under this chapter, in the absence of any adverse 
claim; but. nothing i in this chapter shall be deemed to impair any lien which may 
have. sttuched 1 in any way whatever to any oe aie or propert y thereto attached 
prior to. the i issuance of a patent. — | | wpa +8 


oe The Department i iS of opinion. iat this provision of. the mining » laws 
has no-such : application: to the present case as is accorded it in, the 


- decision. of your office. It was ‘considered by the Department. in the 





oe Addenda case, supra, also. involving mineral lands in California, and | | | 
_.. in.which the’ only noteworthy dissimilarity: of facts: from those of the 
oo “present. case is that in‘ the. former the protestants had resorted to. ed 


| the courts. and obtained a decree awarding. to them the possession. of 
the land in controversy. In that case the Departinent held, in, effect, 


os ~ that the section: was not, applicable, and for the yeason already stated : a 


‘DECISIONS RELATING TO THE ‘PUBLIC ‘LANDS. 3 405" 


directed the ‘cancellation of the. entry. ‘The. difference between the | 
cases is not material upon -the question of the. application. thereto. of 
the said section. In each case laches in the prosecution of the appli. 


a cation for patent and the assertion of an adverse claim alleged to have- 


“originated. subsequent to the period of. publication were present, and — 
these are enough to bring them within the same rule. In the earlier. . 
case, as in this, furthermore, the application for patent was not-based 
upon, a claimed right: thereto by reason of possession and working of | 
the land in accordance with the provisions of the said section, but upon 
a location made within eighteen months prior to the. senlcation? No 
foundation existed for claiming anything under section 2332 10. either | 
casé when the. application was filed, or notice thereof was given. 
_ 'This provision of the inining laws. under consideration was originally 
enacted as. section 13 of the. act of July 9, 1870 (6 Stat., 217), com- - 
_ monly known as “the placer act, ” and was. brought forward’ into the - 
_ Revised Statutes without any material change of languag ge The exist- 
ing official regulations under the section ne: L. me 577, a are as 
- follows: : ae ie ted 


76. “athe provisions of eebtien 2932, “Revised Statutes, will greatly iar the bars oe 


| “den of proof, more especially i in thie case of old claims located many years since, the. 
~-records of which, in many cases, have been. destroyed by fire, or lost in. other “Ways: | 
during the lapse of time, but. concerning the poereseery right to whieh all contro: 


7 ss or litigation has long been settled. 


» When : an applicant desires to make his. proof of possessor y night: in accor rdanee 


Bee this. provision « of law, he’ will not. be Tequired to produce evidence of. location en 


coptes of conveyances, or abstracts of title, as in other cases, but will be requir ed to 
furnish a duly certified. copy. of the statute of limitations of mining claims. for. the 
State or Territory, together with his sworn statement giving: a clear. anid suecinet | 
narration of the facts as to the origin of his title, and. likewise .as to tle. continiation 


a his possession. of the mining: ground covered by his application ; the area. ther eof; 


the nature and extent of the mining that has. been done thereon; ‘whether there. has 
been any opposition to his possession, or litigation with regard io his claim and, if 80, 
when the same ceased ; whether such cessation was: caused by. compr omise Or: by’ 
judicial decree, and any additional facts within the claimant’s knowledge having a 
. direct bearing upon. his possessor: and bona fides which he may desire: to: vaubmit in 


e support. of his claim. . 


78. There should. likewise be filed a certificate; aiider: seal of: the. ot ‘hoviig’ 
“furiediction of mining | cases within the judicial district. embracing the. claim, that. 
no suit or action of any: character whatever involving the right of possession to any- 
portion of the claim applied for is pending, and that there has been no. ‘litigation — 
before said court affecting the title to said claim or. any part. thereof. for a ‘period | 
equal to the time fixed by the: statute of. limitations for mining claims in. the State — 
or Territory as afor oles other than. that whieh has been finally decided i in favor of 7 
the claimant. | : oy. 

79. The claimant should eupport. his x narr erative of facts Helatiy. € ‘6 his possession, 


occupancy, and improvements by corroborative testimony of any disinterested . per-.- 


son. or persons of credibility who may be cognizant of the facts i in’ the case oe are. 
| capable of testifying understandingly i in the premises, 7 ie eg ee, 2 ee 


One: ‘purpose of section 2332, a8 indicated i in paragraph: 7 76 ¢ of the fare. 
goin g regulations, and clearly shown i in the Bist of the proceedings 
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in Congress attending its consideration and passage thére:-9 was. to. Tes 
sen the burden of proving the location and transfers of old: claims con- 
~ ‘cerning which the possessor y right was not controverted but the record. 
title to which had in many instances been destroyed by fire or .other- 
wise lost. because of the insecurity: aud diffienlty necessarily: attending 


Le its preservation during the early days of mining operations upon the 
Pacific. coast and vicinity. As. originally” enacted, the section was — 


. intended, primatily, if not. solely, to apply to. placer claims, for the - - 
patenting of which there had previously been no provision, and to | 


— which class all, or nearly all, of the earlier claims belonged, the estab- - | 
lishment of Gocord: title to which under the original locations and - 


: through successive transfers was especially cutiicalt: and oftentimes — 


oe - impossible for the reasons just stated. 


| The section was not intended as enacted, nor as now fond” in the \ 
: Revised Statutes, to be a wholly separate and independent provision 
for the patenting of a mining claim. As carried forward - into the | 
Revised Statutes it relates to both lode. and. placer claims, and being | 
in part materia with the other sections of the Revision concernin g such } 
claims is to be construed together. with them, and so as, if possible, | 
that they may all stand together, forming.a harmonious body of mining | 
law. Section 2325 points out with some ‘detail the steps necessary to | LC 
secure pateut, requiring, among. other things, an application under. - 
oath, notice thereof,. proof of the expenditure of. $500 npon the claim 
by the claimant or his grantors, and. payment for the land. . None of 
these requirements is mentioned in section 2332, but it by no means 
~ follows, upon the simple filing by eb. claimant of the. proof indicated in 
the latter section, without compliance with. any of the requirements. of 
-- section 2325, that patent must be issued to him. ’ Properly construed 
with section 2325 and. other sections of the Revised Statutes. upon the 
same subject, it is believed that the main purpose. of section 233% Was | 


arian nag D pare ple he 


as to declare that ev idence of the holding and working of a mining claim — 


for a period equal to the time prescribed by the local statute of limita. = 
tions for mining claims shall be considered as sufficiently establishing 
, the location of the claim and the applicant’s right thereunder “in the | 


_ absence of any adverse claim.” This section does not, in itself, pre- 


-- geribe any method for. ascertaining whether an adverse claim exists. | 
» Adequate provision for bringing adverse claims: to the attention of the 


Jand department is found in the provisions of section 7325, which* as 


- require notice of the application fer patent to be posted and published, — 


: and declare that if, LO ‘such claim be filed. in the Jocal. Jand. ificot? | 


during the period of publication it shall be asstuned that none exists. | 


- -. Whatéver else section 9332 was intended to dispense. with in. the pro- 


ceedings for procuring a patent to a mining claiin, it was. certainly not 


Seas ae intended to dispense with the requirements of. section 2325, whereby — : 


~ the. existence of an adverse claim is made kuown to the land a le a 


eee * ment, and due See is accorded to adverse ri eee .. 
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al 


pa The decision of your office i is caversed: and the decision of the Depart- 


. ment in Stewart ef al. ‘&, Kees et al. co aed: so far as the same is in’ 


conflict. with the views herein expressed. The entry of the Spring 
Canon claim will be cancelled. The claimant will be at liberty to renew 
proceedings for patent and if this is done protestants will be afforded © 
au opportunity to: have their Breet adver se ‘clan determined by the 
-proper tribunal. _ 
_ This decision ig substituted for the iene eu qe “ue Dedem- 
- ber 9, 1899, herein, which Was recalled for further consider ation. 
TIMBER CULTURE ENTRY—FRACTIONAL SECTION. 

- Gnorex M SIMPSON. 


A fiber culture-entry is limited in acre: age to one » fourth of the land embraced in 
the section except where such entry is of a technical. quarter section. - 


Secretary Hitchcock to the Commissioner of the General Land Office, 


_ (W.V.D.) te” Saniary 11, 1900. oo (J. L. McG.) 


'- George M. Simpson, on December 16, 1887, made timber. éulture entry: 
for lots 1, 3, 4, 5, and 6, of Sec. 15, . 16 N., R. 43 W.., Sidney land > 
- district, Nebraska. 

= Mareh 26, 1898, he made final proof before the clerk. of the district . 
court of Denel county, Nebraska ; and final certificate issued there 
Mareh 28, 1898. — 

Said section 15 is cut. in two by the Platte river, ach covers more 


' than three-fourths of its area. On the north side of the river are lot 1, 
containing 29.10 acres, and lot 2, containing three acres. On the south ; 


. side are lots 3, 4, 5,and 6, containing in the aggregate 112.50 acres. 


The total at ea, exclusive of that covered by the Platte river, is there- _ 


fore 144.60 acres. 
‘The papers were duly transmitted tax your office, which, by letter of. 


October 14, 1898, refused to issue patent for the land claimed, on the ~ 


eround,. fir st that it embraced non-contiguous tracts; second, that 
under the timber-culture law Simpson could not be permitted to AES 
entry of more than. one-fourth of the land in said section 15—to wit, 
36.15 acres—or as near that amount as can be approximated by adding — 


ae together the areas of different (contiguous) lots. ale area of. the. land 


covered by his filing is 141.60 acres. — 
Simpson has appealed to the Department. Aseomparnnels his. appeal’ 


isa relinquishment of all his claim to lot 1 (north of the Platte river). 
‘This obviates the objection’ raised by your office on the ground of noD- . 


contiguity of the different tracts; but the remaining four lots embr ace. 

au area of 112.50 acres, ‘He ponies that he is entitled to make entry. 
_of one- fourth the.en tire area of the section—including g that covered. by 
the Platte river, | | 
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pat In. the case of. John WwW. Snode (13 Ii D., oo), the. Department re Oe 
7 “y think it is plain from.the language of the act. that it was the inten-.- Sask 

tion of Congress to allow one-quarter (approximately) of the number of 
2 acres in: any one section to be appropriated under the. act: Le Th. the Panag 


ase of Weaver v. Price (16 L, D., 522), the Department ruled that ifa_ 


| fiber culture entry embraced a technical quarter-seetion ” it would 3 
not be disturbed, even though the entire section contained less than six 
| hundred and forty acres. This ruling, however, would not inure to the — 
benefit of Simpson, for his entry is not of a “technical quarter- section, a. 
but is made up of several different lots.. In the case of Elbert S. Lamon , 
ee (20 L. D., 337, syllabus), it was again held: “A timber- culture entry is | 
 limited-to one-fourth of the land embraced in the section, except where ia 
such entry is of a technical quarter-section.” In said lgnion case the: 66 


Sa _ timber-culture entry embraced the entire fractional section (whieh | con: | | 


” tained only 27.20 acres). In none of the cases above cited, norinany = 
other reported case decided by the Department, does it appear that 
the deficiency in the area of the section involved was caused bya por- _ 
tion thereof being covered by water, as in the case at bar (which, the 
appellant contends, should render this an exceptional case,); but-it = | 
~~. does not appear that the fact that a section is made fractional by. such eS 
cause should render it an exception to the veneral rule that only 
(approximately) one-fourth of the land contained i in a given section ean —_ 
: be entered under the timber- culture law.- : 


_ The decision of your office is correct, and is her eby affirmed. - 


“INDIAN LANDS—CHIPPEWA RESERVATION—ALLOTMENT. 


NELLIE LYDICK ET AL, 


- ‘The lands iowa as the ‘ z White Oak Point reservation” were added. to ine eeueral . 7 


os Chippewa reservation by executive order of October 29,1873, and Indians resid- 


2 ing at White Oak Point should therefore be regarded as residing onsaid general. 


_Tresery ‘ation, and entitled to remain thereon and take allotments of. agricultural 


~~ lands anywhere upon said reservation, under the proviso to section 3, act of | 
- ~ January 14, 1889. | , a 
Si The right to. select any particular tract for an allotment under iis act of Ja anuary 1d, ee 
1889, or under the provisions of the general allotment: act relatin g to reservation aes 


Andians, does not depend upon prior settlement and improv ement. 


a - Soren y Hitchcock to the Commissioner of Indian A Fuirs, a anivary 18, 18, $34 
vo OW. Vv. ‘2D. oe 1900. OW, CG. Py, aa 


7 Nellie ivdick: a Gi odes Indian, applied to the. Ghgpeee: commis — 
 . sioner for allotment of land for herself and four minor children.on the . _ 
a Chippewa reservation in Minnesota, under the: provisions of the act of te od 
_ January. 14, 1889 (25 Stat., 642). These applications were rejected by: 
_ said commissioner and upon appeal therefrom your office submitted ties 
a matter to this Department. tet 


- 
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hy ae was held by. departmental letter of. August 22, 1899 (29 - D. 119), : Eee 
-  . that the lands applied for in behalf of two of the ehildren: James. Lydiek ae 
mt Se N 4 of the NW. 4, Sec. 15, aud Charles Lydick the W. 4 of the NW. 


4, See, 16, T.145.N,, R. 31 W., having been classed as pine lands, under 
ae act of 1889, von not subject to allotment and the Chippewa com-. | 


- missioner’s | action Pee the: applications for those’ tracts was 
. approved. 


_ It was held that the ignas applied for by Mrs. Lydiek for herself, the 
EE. 4 of the are i, Sec. 16, and for two children, Henry Lydick, the W. 
- 4 of the NE. 4, Sec. 16, and Ruth Lydick, the E. 4 of the NW. 4 of See. . 
| 16, having: been elaseed as “agricultural lands” under the provisions 
of said act are of the class subject to allotments. It was found that — 
“the facts have not, however, been sufficiently developed to justify a — 
decision as to the right of Mrs. Lydick: and her children thereto” and 
the matter was returned to your office for a further investigation. You. 


have returned the papers without, DOmeNers expressing any elutes Re as 


upon the questions involved, as requested. . 

~The act of Ja january 14, 1889 (25 Stat. 642), ieovided for a commission 
. to négotiate with the Chippewa Tudians of Minnesota for the. cession. of | 
all ‘their rights. aid interests in all their reservations, in Minnesota, 
except the. White Earth and Red Lake reservations. It was directed 
- that as soon as the census provided for should be taken and the cession _ 
| obtained, all the Indians, except those Ou Red Lake reservation should . 


be removed to White Earth reservation and ther ‘eupon be given allot- tae 


ments, in conformity with the act of f February 8, eae oe Stat., oe 


with a proviso, however, as follows: a a og = 


That any of the Indians residing on any of said rasecvations may’; in. his: distro: 


> tion, take his. ‘allotment in sey eralty under this act on the Passe vaciol where he | | 
- lives at the time of the removal herein provided i is effected, instead of being r removed iron 
-_ to and taking such allotment on White Barth reservation.. ae 


The census was taken and cessions obtained Sd the: scion 


* “prosecuted the work of. removing the Indians to White Barth reserva- > 
tion until your office, on January 19, 1895, by direction of this Depart-.  — 


ment instructed the commission to suspend the work of removals. 
- After that, the commission engaged in the work of making allotments 


_to the members of the various t tribes or bands mo had not been removed _ 


to the White Earth reservation. . 
Your office stated in the letter of May 20, 1899, gubmittin g the case Ee 
| here, that the annuity rolls show that Nellie Lydick has drawn’ pay 
“with the White Oak Point band of Chippewa Indians, that her children 
have also drawn. pay since the dates of their births, respectively, and 
_ that allotments to the White Oak Point band of Chippewa Indians both 
on the White Oak Point and Chippewa reservations, were completed 
prior to August 1, 1898. ‘The application for these allogmants: in behalf ast 
, of Mrs, Lydick and her children were made under date of. f September e 
10, 1898. . : a ae of 
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entitled to an allotment on some one of the reservations of said Indians. 


Tt. is. ‘lear that Nellie Lydick is a Chippewa Indian. aa as such oes, 


Her children have been recognized: as members of the tribe or band to 7 


~ which their-mother belongs, and pr operly so in view of the pr ovisions 7 
of the act of June 7, 1897 (30 Stat., 62, 90)— -_ tag | 


That all children of a marriage heretofore solemnized between a. white man rane an 
- Indian woman by blood and not by adoption, where ‘said Indian woman is at this : 
time or was at the time of her death, recognized ‘by the tribe, shall have the. same 
rights and privileges to the property of the tribe to which the mother belongs, or 


belonged at the time of her death, by blood, as any. other member of the tribe and no. a. 


: pret act of Congress shall be construed as to debar such child of such right. - 


| The applicant’s ‘statement as to her place of residence. is set out in- > 
the former decision, supra, and need not be repeated her e. She states i 


a that she was born at White Oak Point but does not state specifically s 2 
: where she has resided since her. marriage. | The place known as White ans 


Oak Point was outside the boutidaries of any Indian. reservation at. 
the time of Mrs. Lydick’s birth but within the boundaries of a tract of | 
Jand which was by executive order of October 29, 1873, | | 


waihaeeern from sale, entry or other disposition, as an. addition to the, reservation _ 
provided for by the first article of the treaty with the Chippewas of the Mississippi - 


. a pronclnder: March 19, 1867 (Stat, at Large, Vol. 16, p. 719), for the use of ‘said Indians. —- 


‘She explains that she understood that White Oak Point was in the = | 


. * ence Chippewa reservation and that each time she referred to the © a 
Indian reservation she had in mind and meant the general Chippewa “a 


reservation. She further says she has always clainied the general 


| reservation as her residence and never considered that her place of. 


- yesidence was confined to White Oak Point. The special agent sub-. 


mits with his report a large number of affidavits made by Indians and. 
whites who have lived on the reservation and: have known this appli-. | 


eant for many years. They all state that she lived with her mother fo 


-.. apon the reservation until she was sent away to school;. that upon her oe 


return she continued to live with her mother until she ene married to 8 " 
- Lydick, and that she has resided upon the reservation most of thetime 


a _ Since her: marriage and as much as nine-tenths of the Indians have. 9 
_ Some of the points mentioned as places where she resided anti different Poe 


‘times are within the boundaries of the original reservation while others - 
are within the boundaries of the addition made thereto i in 1873, which a 
addition has in common usage come to be spoken of as the “White 7* 





Oak Point reservation.” It seems the Indians have regarded both the | 


original and the addition as one and the same reservation paying no 


_ attention to any dividing line. They seemed to. have been justified in * 
this because the executive or der of 1873 distinctly adds to the original 


reservation a certain tract of land, thus: making 1 Ita ‘part thereof. In Sate 
the article of session signed by ee ee ae 


the White Oak Point Band of Chippewas of the. Mississippi occupy ing and: into Bs 


: ing to. the reservation established by executive order of October: 29, (1873, as — 


DECISIONS RELATING TO ‘THE PUBLIC LANDS. 7 ae 


widiton to the veueeeation provided for by the first article of the treaty with the 


Chippewas of the Mississippi, proclaimed April 18, 1867, 
the lands ceded are described in-parb aS 


_ the lands reserved .by us and described in the first article (ending with the w ords i 


‘to the place of beginning’) of the treaty with the Chippewas of the Mississippi, pre- 
claimed April 18, 1867 (16 Stat. 1) p- 719), and also to the aforesaid éxecutive addition . 
sherry) mace Bee described 1 in an executive order dated October 19 [29] 1873. 


- Not only was this tract of land made a part of the general reserva- : 


tion by the executive order but it was still recognized as such at the 
- time of the cession although it hatl before that time come to be spoken se 
of as “the White Oak Point reservation.” The Indians residing at 
White Oak Point were residing npon the general or Mississippi reser- 
‘vation and entitled to remain and take allotments of “agricultural | 


lands” anywhere upon the reservation under the proviso to the third — | 
section of the act of 1889, supra. In fact, it appears. that many mem-_ 
bers of the White Oak Point band have been allowed allotments’ aDos | 


this reservation outside the boundaries of the addition. ae 
~The facts elicited in connection with this application sustain ties © 
| applicant’s. claim of a residence upon this reservation. She was not. 
removed to the White Earth reservation and became entitled under | 
the law to take an allotment upon this reservation where she resifled 
from the time of her birth until now, which would’ cover the date at 


which the removals provided for by the act of-1889 were effected. The - 


fact that she was not removed to White Earth and did not apply for ae 
- -. gsueh removal, may be taken as evidence of her eecugn to remain pon an 


oe reservation where she was then residing. 


7 It was intended that each. member of the tribes ea ocectoal in these. * 
lands: should have an individual allotment given him and should share 


in the proceeds of the land remaining after the making of such allot: : 


“ments. There can be no question as to the authority of this Depart- — 
ment to add to the rolls any name which should be there, even after 
thes commission had reported the work of making allotments completed. i 
- The names of Mrs. Lydick and her children. will be added to the list of 
‘those entitled to allotments and it only remains to determine whether 
they are entitled to the land now applied for, - 


Mrs, Lydick settled on this land about. September 1, ‘1898, At. that a 


time there were no other settlers there, but a railroad had been located 


and the right of way cleared through this section. Within a few days. 


i after her settlement, a town had sprung up on these sections—15 and 
16. She claims to bave made improvements on the land of the value of 
‘more than one thousand dollars, but’ states that the dwelling houseis 
on the NW. 4of the NW. 4, Sec. 15, one of the tracts sélected for her. 
son Charles and held by the former departmental decision not subject - 


to selection aS al allotment. She was at the time of her statement, 


living in this house and therefore not upon the land. described in any 


of the applications now under consideration. The right to select any 
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“particular ir act : as and for an allotment under this act of 5 anuary. 14, i . 


we 1889, or under those provisions of the act of February 8, 1887, supra, ee - 


| . relating to reservation Indians, does not cepene upon prior settlement 
| and improvements. | 


- It may be that these particular tracts were selected upon the sup- a 


oe : position. that a’ town would be located in this immediate neighborhood, > F tad 


: M but that does not preclude the allowance of such applications. The. 
a5 ~ Indians as a tribe would derive no greater benefit from the disposal of 
-. these tracts under the. provisions of said act relating to ‘agricultural 


@ lands” than they would from any other tracts of that character that - 


=, might be selected by these parties, if the present applications shall. be 


denied, and hence no- injustice would be done the tribe by allowing 7 


Ping those: lange to be taken. ne 
- For the reasons given herein these applications would be | a tin 
were it not that other developments in connection with the Chippewa a 


. dands in ‘Minnesota seem to render such action at this time unadvisable. — 


eee ‘The State of Minnesota claims all sections numbered sixteen within 
“the Chippewa reservations in that State under the grant of lands for 
.. school purposes. A suit has been instituted in the supreme ‘court of | 


+. the United States to determine the State’s claim under said grant to . 
i met certain land in the Red Lake reservation. While the lands applied for 
‘by Mrs. Lydick are not directly involved in those proceedings yet the. 


- result thereof may possibly affect the question as to the status of those | " | 
lands. The propriety of approving these applications for. allotments — 


- -under these circumstances may well be doubted. If these applications | ~ . 
“are approved now and the decision of the supreme court in the case — 


| now pending shall be such as to establish the claim of the State to the 


= ~ Jands thus allotted, the allottees would be placed in an, exceedingly — a 


unfortunate position. They would have gained nothing by the allot- . ae 
-- "ment but might have lost the oppor tunity of making other advantageous: : 
a . selections. : 


Taking these "thities into consideration it is deemed advisable to 7 


oo ‘postpatie final action upon these applications until after the determina- - ; 


tion of the suit now pending in the supreme court. 


_ The applicants having, however, been found. entitled to Allotments : 


a and to take land in this reservation, should not be compelled to adhere as - 
to selections heretofore made. ' You will advise Mrs. Lydick of the con- _ 
~, clusion reached as to her rights and: of the reasons’ for. postponement 3 


of final action upon these applications. And further that she will be -_ 


allowed to relinguish all claims under these applications and. to make — fe 
8s _ other selections for herself and children, of lands eumeon thereto. | 


ca 


F, Ww: ‘CLANCY, Kags _ 
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MINING CLAIM—ADVERSE~ FILING FEE, : bi: Petes 


BLAKE Br AL. % TOLL rom AL. +” 


| ped the oat aie of” an savers etait by the local officers they become charge- 


able with the fees required by law to be paid, but the time of the actual pay- 
ment thereof to said officers is not necessarily ae aS affeetin g the question 
of the vay: of the filing of saitl claim. 


Seéretare y Hitchcock ‘to the ‘Commissioner oF the. Gener a Land | Offtee, 
WE De) “one 18, BBOO. go ce (Cs J. W:) . 


May 1, 1898, Charles i. Toll et al. filed their gipllestion (N 0. 78) for 
patent - for the South Side lode claim, survey No, 1017, Santa Fe, New ~ 
Mexico. Notice of said application was duly published, the first pub- 
lication being on the 20th day of May, 1898. | | 
July 18, 1898, George A. Blake. et al., claimants of the ABaquctane . 
— Jode claim, forwarded to the local officers their adverse claim for a part 
of the ground applied for by Toll and others, and the same was received = 

at the local office the 19th day of July, 1898. The same day the local 
officers addressed the following. letter to the. attorney who oe arded 
_ the adverse claim :. | 7 | 


i a. - Untrep. STATES LAND Orricn, . 
Te, ae | Santa N. MM. 9 aly 7 19, 1898. 


Albuquer que, New Mexico. 


__Sir: We are in receipt of the adverse Sines. of Georse a; Blake et als ag giaeks the j 
_. application for patent of Charles H. Toll e¢ at. for the South Side and Siiapeiey lode 
' mining claims Nos. 78 and 79, respectively, but: you failed to-remit the fees required * 

by law; which amount to $10.00 in each case. - Untii the amount is forwarded, the * 
claims can not be entered of record, | Bn ee “eo 4 


every: peepeetitlly)) _ : * ire 
? Manucn R. Orn BRO, Register, 
E. B Hopanrt, Receiver. 


Ag, es 7 poe 7 2 


“9 


a) 


he 
€ 


ae fe 


This letter was peoctved. by Gites a ay 20, 1898, and on fe same. =. an 
day the fees were paid to the local officers by means of a telegraphic ~. 
mouey order. It appears that the adverse claim of Blake et al, was — 


. thereupon marked as filed in. the office of. the register on the 20th of Gs 
July, 1898, although in faet received on the 19th. | 


“July 22, 1898, the register ‘and ‘receiver issued ‘official notice to Tie. 


on of Toll et al, of the filing of said adverse claim. July 29, 
1898, Toll et al., filed their motion in the local office to dismiss said _ 
‘adverse claim, substantially. upon the ground that the same was not ae 7 
filed within the time rogue by une law and regulations of the Depare : 


ment. ee 


August 8, 1898, the local officers overruled the motion to dismiss, and fe 


the South Side lode claimants appealed.. 


September 29, 1898, upon consideration of the premises, your office | i 
reversed the decision of oe local Ome: and dismissed the adverse ee 
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‘by the loéal officers on the 19th of J uly, the fact that the fee of ten dol- 
Jars due said. officers, was not received by them until the 20th of J uly, 


did not affect the validity of the filing with them of the adverse claim. 


on the 19th, and that it should have been placed of record as of the 
date the same was received at the local office, | 

In overruling the motion to dismiss the adverse ‘aim, ie local offi- 
eers gave as a reason for the action taken by them flint. the adverse 


-. claim was filed in time—tbat is to say, that the Pune of record should ‘ 


: have been as of the 19th of July. 


Your office decisions rest upon the aos that the adver se laim: , 


‘elias, “GGonge: a annie. et al., claimants of the. Mbaqierane. ae”. a a 
~~ @laim, thereupon moved for review. of your office decision, which motion 
was denied, January 7, 1899, ‘Said claimants: nave appealed to. the a -. 
_ Department. - : xs 
It is not questioned: that the sixtieth (la ay of the publingeibel of notice a 
. of ihe application of the South Side claimants expired ou the 19th of — 
July, 1898, but it is contended th at, as the adverse claim was received 


. was not filed during the period of publication, but after its expiration; 


"and upon the theory that the local officers rejected the adverse vlaim ee 
_ when offered for filing, and could not therefore accept the filing fees. 
after the expiration. of the period of publication and make a record of — : ee 
the filing, because of the. departmental regulation. requiring the feos to ee: 
be paid at the time of filing the adverse claim. — _ Fal be 
It appears to have been assumed by your office that. the earns 


used by the local officers, in their letter calling the attention of the r 


| - ~~ attorney to his omission to forward the fees due the register and receiver 5 
ne with the adverse claim, was a rejection of the: oe which left the claim: - 
ant no right but that of appeal. , ae 
The Department does not concur in this view, cab eae the acts. ag @ 
3 ania words of the local officers touching” the reception of the ‘adverse | 
claim as the equivalent of a statement by them that: the same was — 
: received in due time, and would be placed. of record. upon payment of. 
the fees, which construction i is in oe with their peo cane treat: 
a ment of the case. _ | 


‘Eliminating, then, the siemene of fact: on or premise jail by: your 


office for the. support of the conclusion reached, it remains to inquire; 
whether the requirement. as to the payment of. fees at the time of filing” 
' the adverse claim should be held to. prevent the prompt correction of 


a mere mistake or oversight i in failing to:send the official fees. with the 


adverse. eee when such correction has been allowed. ee the local 
> officers. | | es. 
Phe: statutory provision { in ‘reference. ie ie foes’ of ee and | 
< - receivers i in mining cases is found in. paragraph 9 of section 2938, of ? 


the Revised Statutes, and i is as follows: og = 


‘ A fee. of five dollars for filing. and. acting upon each. Ga pleaioas ae patent. or 


oF adve "erse claim filed for mineral ds) to be paid eee the prey: partite. ra 
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Paragraph 97 of thie mining regulations 1 based upon said. statute : 


~ provides as follows: 


The fees payable to the register and receiver for filing and acting upon applica- : 


tions for mineral-land patents are five dollars to each officer, to be paid by the 


applicant for patent at the time of filing, and the like sum of five dollars is payable 
to each officcr by an adverse claimant at the time of filing his adverse claim. (Bee. : 
9938, R.S., paragraph 9.) fe 


Section 2240 of the Revised Statutes and the provisions of. the acts 


of August 4, 1886 and March 8, 1887 (24 Stat., 239, 526) limit the.com- 


pensation of registers and receivers each to $3000, per. annum, includ- 


ing salary, fees, and commissions, and require that all fees sollected by 
_ them which would increase their compensation beyond that amount 


shall be covered into the Treasury, except the nECOEP ALY cost of clerical 


services in contested cases, ete. 


- It would appear therefore that upon the aooeptanee sf aD ndversé 


claim by the local officers, they become chargeable with the fees; 


required by law to be. paid, and that the time of the actual ‘payment f 


thereof to said officers is not. necessa ily..material as - touching the \ 





question. of the validity of the filing of such adverse clain.  —. = 


It is apparent that there is nothing mandatory in the statute as to” 


the particular time at which the official fees are to be paid, and that 


the law is,satisfied in respect thereto if they are. paid. The depart- ~ 


“mental regulations requiring the payment of the official fees at the 


time of filing the adverse claim is not mandatory 1 in the sense that there 


_can be no valid filing of such claim unless the fees are paid at the time | 


_ of filing, but is intended for the protection of the register and receiver. 


_ In the case under consideration, the local officers could undoubtedly — 


have declined to receive the adverse claim for tiling, and have rejected’ 


a 


it, but, instead of doing so, they retained the same for their files, and | — 


invited thé correction of the omission to send in the fees with it, which | 
omission was promptly remedied by the attorney, who forwarded the 


claim. The fees were paid by telegraphic money order and accepted 

by said officers. Notice of the oe oF the adverse claim was duly 

issued. | 
Under the facts presented in the recone, it is held that the caveiae a 


claim was filed in time, within the meaning of the law, and as itappears ’ 
that.suit was timely instituted on said claim, and is pending in the 
district court of Bernalillo county, New Mexico, your office decisions of 
September 29, 1898, and January 7, 1899, areireversed, and all further 


- proceedings in the case are stayed until the: Rontros eras involved in 
said sult has been settled or decided by the court. . 


eter 





eit. ALG ee —-. aL TO THE bee ene a 


_ALASKAN LAN Ds—A CT OF MAY a) 1898. 
GLAZER FISHING: AND MINENG Co. 


The: rig ht of purchase nesovaed i section. 12, act of March 3 1891, is Himited to Sascae 
where the: land is used for purposes of ‘‘trade or manufactures, ‘s and does not 
extend to the mere occupancy of land as a fishing place. i . 

An application to purchase under'said section can not be perfected under fay proviso | 
to section 10, act of I May 14, 1898, if the claim. SO presented was not authorized ‘by 
the act of 1891. : 


Seovetar y Aeshoook to the Commiens ioner of ‘the: General Land Office, 
(Ww. V. D.). a January 19, 1900. nes - (B. I’. B,) 


The epancnene has considered the appeal of the Ginter Fishing 
and Mining Company, from the decision of your office of December 7, 
1898, rejecting the survey of a tract of land at the mouth of Krichak 


river, Alaska, being survey No. 72 , executed by Clinton Gurnee, jr, 


upon the application of said. Glazier Fishing and Mining Company, | 
transferee of Charles Branderman, made under section 13 ot the act of | 


Mie ‘March 3, 1891 (26 Stat., 1095), 


- Your office rejected said survey upon the ground that. 


| the deputy’s. returns fail to show that the claimant has. made the improvements - 


necessary or that they use the lands claimed for the purposes for which provision is 
made by the statute. = ) — at 
The returns of the deputy surveyor show that the improvements con : | 
sist of a fisherman’s hut, nets and fishing gear, nee in ne ae _@ 


eee business. a | : -_ 
~The sprticantih ia ipeaned from said decision assigning the follow. on oe 


ing grounds of error: 


‘lig In consideri ing the questi on as to the use: of ie : sdapeovomientas on. ns lena. i 


eres matter affecting only the correctness of the survey under the act. of March 3,1891, 


. 2, Tn not holding that the survey isin full and substantial accord with the ached 


Pais | ments of the act of March 3, 1891, and in not, for that reason, accepting the same. 


3. In holding that the amount. of: improvements and the use to whieh ey were. 
: Dt rendered the rejection of this survey necessary.. 

4. Tf the subject were a proper one for consideration. - now, it was error net to 

have held that the use to which this land is put is: strictly within. “trade, manufac- 
ture, or. other productive industry,” and EI eNhee the Sos to make entry. of the 
ina covered by said survey. . — co, 

5. It was error for any reason to have rejected ‘ties company *9 survey. 


Under the act of March 3, 1891, supra, the record claim was initiated 
| ae aD. application to the anrveyor. general, for. a survey . of Pune beach 
used and occupied. - a 


_ “There. is no author ity for the | sur vey, except Sa ‘atop toward: a purchase, and, 
therefore, to obtain -the survey. the application therefor: should make prima, facie 


- 7 showing of a right to pur chase, | ‘Alfred. Packennen (26 Lis D.; , 232 , 234). 





The instructions issued by the Department (12 L: D., 583), for carry- | : 
ing into effect the provisions of said act require the deputy surveyor ae: 
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to givea gener al deccHption of the tr act and the extent and character 2 
. of the improvements of the claimant. He was also required to note. 
. particularly ail facts relating to the occupancy’ of the land. Such 
information is required to be given in the application in order that the 
surveyor-general 7 : | 
might primarily determine wheter the land sought to be sreeeat was subject to 


purchase under the act and whether there wus any occasion or authority for the’sur- 
vey thereof. Alfred Packennen (26 L. D.,, 282, 234). . | | 


The returns of the deputy surveyor should ieneiors show at least a 
prima facie right to purchase the tract under the provisions of the act 
and if such prima facie showing is not. made the survey should be 
_- finally rejected, unless the return of the deputy surveyor iscontroverted. 

_J&é was not contemplated that the report. of the deputy surveyor should — 
be accepted as conclusively determining the extent and character of the 


- occupancy of and improvements upon the tract (South Olga Fishing - 


station, 24 L. D., 314), but when such report shows that the occupancy 
and use of the tract is not for the purpose contemplated by. the: act 


and the facts shown by such report are not denied, no practical pur- ae 


pose can be subserved by withholding action upon the survey until an | 
application to purchase is filed and final proot submitted thereon as: 


; - provided for by the regulations. 


It is contended that the use to which this land is ae is. eatrictlg 


within “trade, manufacture or other pr oductive industry,” and entitles : 


the party to make entry of the land covered by said survey. This 
claim was made under the act of March 3, 1891, supra, which limited — 
the right of purchase to lands occupied and used for the purpose: of oe 
“trade or manufactures.” The use of lands asa fishing place, or as 


the home for the fishermen employed, is not an occupation of such: land" | 


‘for the purpose of trade or manufacture within the intent and meaning 


of the act of March 3, 1891. G. P. Hanson (26 L. D., 568); on review a 
(27 L..D. , 335) ; ‘White Star Olga Fishing Station (23° Th, D., 437). The _ 


words «other productive industry ” were added by the act of May 14, © 
- 1898 (30 Stat., 409), which enlarged the provision of the act of: March | 
. 3, 1891, by extending the right of purchase to lands occupied “for the 
purposes of trade, manufacture, or other productive industry,” with the 
following proviso: } . 

That all claims sibetana ici square in form and iehus initiated, prior to Jan- “a 
uary twenty-first, eighteen hundred and ninety-eight, by survey or otherwise, under - 
sections twelve and thirteen of the act approved March third, eighteen hundred and 
Dinety-one (Twenty-sixth Statutes at Large, chapter five hundred and sixty-one), 
- may be perfected and patented upon compliance with the provisions of said act, but 


subject to the requirements and provisions of this act, except as to area, but in no 
case shall such entry extend along the water front for more aa one hundred and 


sixty rods. | 7 
In the case of G.P. Haines supra, it was. shown by the isthens of 


_ the deputy surveyor, that the only! business’ engag edi in oe the Bepee _ 
| 2967—VOL 29 27 . 
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‘consisted. in catching fish in the waters of that vicinity a ‘that the os 


land was occupied for domiciliary purposes ; and for the storage of nets, 
-seines, etc., used in said business. The survey was ‘rejected for the 
reason that such occupancy and use of. the land is not occupancy of 
the land for the purposes of + trade or manufacture ” within the mean- ~ 
ing of the act of March 3,1891. In a motion for review of said decision, 7 


‘error was assigned i in not holding that the application i is brou ght within . oy 


the terms of the act of May 14, 1898, by the addition of the words 
e other productive industry. ue In pat g apen this alleged ground of 
error the Department said: | ee : te 
In disposing of this motion, it” is ‘unnecessary to determine what. business or pur." 
suit. would come within the term ‘or other productive industry,” since the claim can 


not be perfected under the proviso to the 10th section of the act of May 14, 1898, for 
the reason that it was nota claim lavewsrelly y initiated prior to J puuaty, Al, 1898. 


#. * zs # ; x # % 


_ The proviso refers to. asus which were oughonzed = the act of March 8, 1891, | 
and which had not been completed at the date of theact of May 14, 1898, but it was not 
intended to validate any claim not authorized by the act of March 3; 1891. 


- See also White Star Olga Fishing Station (28 L. D. AST s 4, tose 3 ee 

“The case at bar comes within the rule: annonneed i in 1 these cases and a 
must be controlled. thereby. : 
- The decision of your office is affirmed. 


SCHOOL LANDS-ABANDONED MILITARY RESERVATION. 
STATE OF Urag. 


- The acis of J aly t 5, 1884, ‘a August 23, 1894, relative to the viethodd In wiih iendé oe 

in abandoned military reservations should be disposed of, did not. in themselves 
- amount toa disposition of said. lands, and: hence bring them within theexception 
of lands ‘‘sold or otherwise beat pas of” “a contained 1 in the grant of school jands ‘ 
tothe State of Utah. Sie geo 

The instructions of J anuary 28, 1898, 26 Li D. 87, recalled and vacated. 


Secretary Hitchcock to. the Commissioner - ‘the General Land: Offee 
(W.V.D) Fanuary 19, A900 Fx, (F. W.C.) 


| The State of Utah has. moved. a review of the instrnetions of J anuary 
28,1898 (26 L. D. 87); relating to the right of the State, under the school 
grant, to lands witlin the abandoned Fort Cameron. military reserva- 
tion in ‘said State, which embraces more than. five thousand . acres. 
These lands were placed under the control of the Secretary of the | 


Interior July 2,1885, for disposition under the act of July 5, 1884 (23 — 


Stat., 103), and were surveyed before the admission of the State into. 
the Uaion (29 Stat., 876), but had not at the time of the admission of 
the State been sold or entered under the act of July 5, 1884, or that of 

| August 23, 1894 (28 Stat., 491), or under any other act.. 


Tnsiacrobeor Maen 22,1897 (24 L. D., 269), governing re cree 7 


‘tion of lands within the limits of this former reservation, held that me a 


et 
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sections eherei! of the ‘specific numbers | granted to ‘the State for at 
support of common schools by the act of July 16, 1894 (28 Stat., 107), 
passed to the State upon its admission and were not subject to settle- 
ment, entry or disposition under the provisions of the act of August 
23, 1894. By your office letter of November 18, 1897, certain questions 
were submitted relating to the right of the State to. lands within this 
former reservation, and it was upon said letter that the instructions of 
March 22, 1897, were reconsidered, and it was held that the provisions — 
of the act of J. aly 5, 1884, and August 23, 1894, amounted to a congres- - 
sional disposition of the lands within this abandoned military reserva- 
_ tion and took them out of the operation-of the school grant to the State. — 
It is for a review of said holding that the motion under consideration _ 
. is filed, the claim of the State being, in effect, that whatever the restric- | 
tions which were placed upon the entry of lands within this abandoned 
military reservation by the acts of July 5, 1884, and August. 23, 1894, 
-- they did not amount to a disposition of stich ions as against the grant 7 
to the State for school purposes. 

We will look first'to the terms of this grant found in the sixth section 
of the act of July 16, 1894 (28 Stat., 107), viz: ~ 


That upon the admission of said State into the Union, sections numbered two, 
sixteen, thirty-two, and thirty-six in every township of. said. proposed State, and 
where such sections or any parts thereof have been sold or otherwise disposed of by 
or under the authority of any act of Congress-other lands equivalent thereto, in . 
legal subdivisions of not less than one quarter section and as contiguous as may be 
to the section in lieu of which the same is taken, are hereby granted tv said State 
for the support of common schools, such indemnity lands to be selected within said 
State in such manner as the legislature may provide, with the approval of the Sec- | 
retary of the Interior: Provided, That the second, sixteenth, thirty-second,. and 
thirty-sixth sections embraced in permanent reservations for national purposes shall 
- not, at any time, be subject to the grants nor to the indemnity provisions of this 
act, nor shall any lands embraced in Indian, military, or other reservations of any 
character be subject to the grants or to the indemnity provisions of this act until 
the reservation shall have been extinguished and such. larids be restored to and, 
become part of the public domain. 


By section 10 of said act it is provided: 


That the proceeds of ignde herein granted for educational purposes, except. as 
hereinafter otherwise provided, shall constitute a permanent school fund, the interest 
of which only shall be expended for the support of said schools, and such lands shall 
not be subject to. pre-emption, homestead entry, or any other entry under the land 
laws of the United States, whether ‘survey ed or RSE Ces, but shall be surveyed : 
for school pur poses only. ' : 


‘In the construction of the grants made to the several States for fhe 
| _ Support: of common schools, it has been uniformly held that where, at 
_ the time of the admission of the State,.the lands have been surveyed 
and the specific sections granted are thus identified, the tight of the 
State attaches immediately, unless prior to that time the lands have 
been sold or otherwise disposed of by or under the authority of an act 
of Congress. (Ham v. Missouri, 18 How., 126; Cooper vy, paeneg as 
173; Beecher »v. Wetherby, 95 U. a 517. ) 
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‘Excepting that the nuinber of sections granted are ic than nen Si 


usually granted to a State, the grant to the State of Utah is in the — 7 a 
_ game general terms as the grant made to the other States for the sup- ay 
port:of common schools, and like those grants contains’a provision for - 


indemnity “where such sections or any parts thereof have been sold or 


otherwise disposed of by or under the authority of any act of Congress.” 7 


- Itis clear that unless the legislation relating to the lands in question 
in itself amounted to a disposition thereof the title of the Beans became | 
| Compl when Utah was admitted into the Union. 
‘What is this legislation? 3 Pn on 
~ The act of July 5, 1884, directed that whenever, in theo opinion of the ye 


Pi. President, any snide within any military reservation had or should 7 : 


become meciees for military purposes he should cause the same to be— 
‘placed under the control of the Secretary of the Interior “for disposi-— 
tion” as therein provided, and authorized the Secretary of the Interior — 
to cause such lands to be surveyed as therein provided, and appraised. 
and “to be soldat public sale to the highest bidder for cash at not less 
than the appraised value thereof, nor less than one dollar and twenty- 
~ five cents per acre.” If after being publicly offered a second time any 
~ such lands were not sold for want of bidders they could be sold at pri- 
vate sale. The act contained: a provision for the benefit of certain set- 
| tlers upon lands in such abandoned reservations, whereby each settler 


- would “be entitled to enter” under the homestead law the lands occu-— 


| pied by him not exceeding one hundred and sixty acres. The actof _ ; 
August 23, 1894, read: , . | 


That all lands not already disposed included within the ‘mits of: Quy iautioned: : 
“military reservation heretofore placed under the control of the Secretary of the © 


Interior for disposition under: the act approved July fifth, eighteen hundred and > ak 


eighty-four, the disposal of which has not been provided for by asabsequent act of — 


‘Congress, where the area exceeds five thousand acres, except such legal subdivisions | 
as have government improvements thereon, except also such other parts as are now 


or may be reserved for some public use, are hereby opened to settlement under the 
| public land laws-of the United States, anda preference right of entry for a period 


: of six months from the date of this act shall be given all bona fide settlers who are- 





now residing upon any agricultural lands in said. reservations, and for a period. of | 
Bix. months from the date of settlement when that shall occur after the date of this 
act: Provided, That persons who enter under the homestead. law shall pay for such. 


-Jands not less than the valne heretofore or hereafter determined by appraisement,. - 5 


nor less than the price of the land at the time of the entry, and such payment .— ‘ 


may, at the option of the purchaser, be made in five equal installments, at times 
and at. rates of interest to be fixed by the Secretary of the Interior. 


SEC. 2. That nothing contained in this act shall be constrned to suspend or to inter- os - 


Sere with the operation. of the said act approved July fifth, eighteen hundred and 


eighty- four, as to all lands included in abandoned military reservations hereafter | 


placed underthe control of the Secretary of the Interior for disposal, and all appt nise- _ 


ments required by the first section of this act shall be in accordaice with as provi- 
aa sions of said act of July fifth, eighteen hundred and eighty-four. 


| Before considering these acts it should be stated that the inne ins ce 
“this: abandoned military reservation were not charged. with any trust, 
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as ds ‘sometimes the: ase pith Tidian jana which are ceded to the 
United States in trust that they may be sold and the proceeds held for — 
the benefit of the Indians, but, upon the extinguishment of the mili- 
. tary reservation, and in the absence of specfic legislation providin ga 
particular means or mode for disposing of them, the lands would have. 


been opened to general Papo under the laws applicable to lands 


of their character. 
_ , Originally the controllin g purpose in disposi g of the nabs lan ds: was. 
the obtaining of public revenue. Under the proclamation of the Presi- | oan 
~ dent, and after appropriate notice, lands were offered at public sale to 
the highest . bidder, and those not sold at the offering were thereafter: - | 


subject to private entry for cash, the minimum price being one dollar — 


~ and twenty-five cents per acre. This was the principal means of acquir-. 


\ 


- ing title to public lands at the time the expression, “sold or otherwise | . 
_ ‘disposed of,” was first employed in a grant for the support of thecom- =~ 
mon schools. But the mere fact that lands were subject to es was he te, 


never considered as.amounting to a disposal of them. 


‘The homestead feature was introduced in 1862, aia a person 4a 
anne secure public land for a home without the payinent of cash ; and 
. later, as an encouragement to. the culture of timber, lands eould be 
. secured by the planting and cultivation of a certain number of trees; | 
and still later, to encourage the reclamation of the desert or arid lands, 
provision was. made for their acquisition under the desert land acts, 9 ~*~ 


But it is doubtful if it was ever contended, certainly it was never held, — 


that these acts prescribing how title to the public lands might be 
acquired constituted in and of themselves a disposition of the lands.. _ 


. The acts of July 5, 1884, and August 23, 1894, do not purport to make 


a disposition of the lands to which they apply, but rather to prescribe a | 


method which shall guide and control the land department i in the future — 


disposition of such lands. The two acts present a combination of the a 


features of the homestead law and the early law. authorizing sales of | 


the public lands; but the combination surely amounts to no more than | 


-. would have resulted from opening the lands to sale or homestead.. An | 


entire new scheme might have been applied to these lands to the exclu- 


sion of all features of the old laws, but, in the absence of some uniform . 


policy of Congress amounting. to an exception of a specific class of 

_ Jands from the grant to the. State, aS in the instance of minerallands 

— (Mining Co.» Consolidated Mining Co., 102 U: 8., 167 ), 00 matter what. :° 
the form of the authorized disposition or the conditions: upon whichit = 
_ was to be allowed, if at the time of the admission of the State into the ._ 


- disposition, they were. not ‘sold or otherwise disposed of by or under ae 
the authority of any act of Congress” within the meaning of the school 


Union it remained a mere. unexecuted provision for their future sale or. 


grant and. hence the title passed to the State and no subsequent pro- 


ceeding in the land department could divest that title. There has been 
no ‘uniform policy of Congress respecting the # disposition of lands within is 
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fae military reservations and certainly 1 none ‘such as ee ? : 
to a specific exception of that class of lands from a erant to a State for eee 


| ‘school purposes such as 1s here under consideration. — ae 
The view here taken is in harmony with the construction mined: upon 3 
; thie expression “otherwise disposed of” as employed in the grants made 
to the.several States for the support of common schools. — . 

In the case of Ham v. State of Missouri, supra, in construing the 
school grant to the State of Missouri, which is practically the same 98 
that found in the grant to the State of Utah, it is said: 


Sale, necessarily signifying a legal sale by a competent authority, is a disposition, 
final and irrevocable, of the land. The phrase ‘or otherwise disposed of” must 
signify some disposition of the property equally efficient, and equally iucompatible 
with any right in the State, present or enone as deducible from the act of 1820, 
and the ordinance of the same year. 


oo AD similar construction of the phrase. sGophionwigs disposed of? ” was 
: made by the court in the case of Cooper: v. Roberts (id., 173), involving a 
a construction of @ school grant to the State of Michigan.. The con- 
struction thus made of this phrase has stood nchallonged a as far as the a 
. Department isableto find. © -. a: 
In the consideration of this matter - in the instructions: now under 
review, it seems that these lands were ‘considered as still in reserva-— 


tion at the time the grant to. the State attached. Without considering — 


or determining what effect a reservation for. inilitary purposes in force 


at the time the grant attached would have. upon the grant to the State; . - 
itis sufficient to say that the lands i in question were not in. reser eee >. 2h 


at the date of the State’s admission, | oO 
Upon further consideration of the question as to the ripht of the 


. = State of Utah to the sections in the abandoned Fort Cameron military . Om 


| — reservation, of the numbers prescribed i in the act making the grant in 
= question, the Department adheres to the instructions approved March 


22, 1897, governing the disposition of lands within the limits of the for- 


mer reservatiou at Fort Cameron, and holds that the acts of July 5, fa 


1884, and August 23, 1894, even if recognized as prescribing an exéln- 
sive method or methods. for the disposition of the lands to which they 
apply did not in themselves amount to a disposition of the lands. 
The facts in the case of. Heydenfelt v, Daney Gold and Silver Mining 
Company (93 U. 8., 634), to which reference is made in the instructions 
under review, are clearly distinguishable from those in the matter under 
consideration. There the lands were unsurveyed and unidentified at 
the date of the admission of the State, and prior to their ‘survey and 
. identification a disposition was actually made of them in accordance 


i with an act of Congress, and the act making the grant of school lands 


4 under consideration in that case (18 Stat., 30) did not contain, as does - 


Bit. the grant to the State of Utah, the provision that 


such lands shall ‘not. be subject to. preemption, homestead éntry or any’ other entry : 


under the land laws of. the United States, whether: surveyed. 0 or ‘unsurvey ed, but ae ‘soe 


4 shell pe sur veyed for school ipuEpones ee: 
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7 Tt ‘ise not appear fon the papers now before this Department that 
_ at the date of the admission of the State into the Union there was, — 
upon any of the sections within the limits of this former reservation of 


- the specific numbers granted to the State, any settlement claim-of the 


| character described: in the act of July 5, 1884, the act of August 23, 2 


1894, or the act of February 15, 1895 (28 Stat 664), for the protection - 


of whieh a preference right of entry was granted, but if there was such 
a claim, a question might arise whether, upon perfection thereof, the 


right thevenndes would relate back to the date of the act recognizing 
the settlement claim.and giving the settler a preference right of entry 
so that the land claimed would be considered as disposed of from that. 
date. It is not intended to now determine the right of any such claim- . 
ant, but rather to leave the aynon for future consideration should a 
Case arise. : 

The instructions of J anuary 28, 1898, supr i, are recalled. and Acad: 

It appears from your office letter of November 18 , 1897, that a ques- 
tion has also arisen as to whether the State can exercise its right to 
select lands within the limits of this former reservation as indemnity 
for svhool lands in place which were sold or otherwise disposed of within - 
the meaning of the grant. This question is likewise involved in a case” 
pending before the Department on appeal from a decision of your Se 
and will be determined i in the consideration of that oe 


CONFIRMATION-SECTION 7, ACT OF MARCH 3, 1891. 
HENRY v _PEvorTo. | 


‘A proceeding against an entry, instituted by the General Land Office many. years 
' prior to the passage of the act of March 3, 1891, but of which the entryman was. 
never notified, must be held to have Geen abandoned and. to have abated,.and - 
ence constitutes no bar to the confirmation of the entry under section 7 of. 

said act. | : | 


Secretars y Hitchcock to ihe Commissioner of the lr al Land Office, 


7 —(W.Y.D.): a Fanucry 19, 1900. ae csi RB) 


 - January 18, 1871, Charles F. Irwin made homestead entry for lot 67, 
or fractional See. 35, T..15 S., B. 13 W.; New Orleans, Louisiana. 
April 23, 1875, he comninted his: entry under the: 8th section of the 

act of May 20, 1862 (section 2301 of the Revised Statutes), He ten- — 

dered, in payment: for the land, warrant No..97,467, act of Mareh By 

1855 (10 Stat., 701), which was Rooepted: by the register. | | 

A certified cnc of title, dated June 8, 1886, shows that sibee. 

‘quent to Irwin’s purchase he conveyed the land i the consideration Hs 

_ of $350 to Robert J. Looney, and that by mesne conveyances the right __ 

_or title so conveyed has for a valuable consideration passed to S.P. | 

Repeal who now claims title ‘to the land through Irwin. | bs 
ti ‘reporting the sales for the month of April, 1875, the susie ee 
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: ‘erroneously included Irwin’s commutation purchase in » the cash series, . oe 

instead of in the warrant series. | cota a 
‘The warrant was not sent to your office with the sna ioks bier oe 
— and, under date December 18, 1876, your office directed that diligent — 


search be made for it; that if found, Irwin be informed of the result of | 


7 the search, and the condition of his entry. In response to this request _ 


the register, January 19, 1877, reported that he could not find said 
_ warrant; that one Percey Baker had on that day called on him (the © 


Se register) and stated that he had acted for Irwin in the matter of his | 


commutation proof, and that he had at that time filed the warrant with — 


_ register, but before it was transmitted to Washington, it was discovered — 


: that the warrant was irregular, in that it had not been properly ee 


assigned to Irwin; that he (Baker) thereupon requested. that the proof : 


be retained and nothing further done until he could communicate with — e 


— Irwin, who, upon being seen, concluded to withdraw the warrant and. 


~return-it to the party from moni it was bought, and wait until one: 


= - expiration of the five years and prove up under the homestead act. etre ya" 
___. Jannary 30, 1877, your office directed that Irwin be permitted to tale . . | 
the course suggested, and that a note be made in the cash abstract for 


| ‘April, 1875, to the effect that the commutation number ama). had been : 


ae ; : Groped: 


The record further shows that March 10, 1877, Irwin aubiitied final 


ai homestead proof on his original entry of Jannat 18, 1871, and that on 7 2 ok 


_ the same day final homestead entry was allowed aud receiver's receipt se 
a, No. 497 was issued to Irwin. lo 


- September 6, 1877, your office recta M, A. Carter, Shacial agent, ae 


ee investigate several entries in the New Orleans land district, Louisi- —- 


: ana, among which was that made by Irwin, as just stated. N ee _ 


ie ; Ot, 1877, Agent Carter submitted the report of Daniel H. Reese, who. = 7 
ee had been, appointed by him to investigate Irwin’s entry. Reese reported 


that Irwin had never resided upon the land, and that his “homestead a 
. papers” were. fraudulent. : 
_ April 6, 1878, your office directed the register and receiver ‘to notify. a 
Irwin that he would be allowed thirty days in which to show cause why =) 3 
his homestead entry should not be canceled. oF 
As late as April 8, 1895, there was. no evidence that Irn win had oon . 
ae notified of the action taken, other than a note made on your said office = 
letter of April 6, 1878, in these words: “Notified them at Leesburg, 
- Cameron Parish, La. April 15, 1878.” How this notification was 
effected is not stated, hut since tie customary method of giving notice — ey. 
in such a case was by registered mail, and since Leesburg is not the 
- post- -office address given by Irwin and is not shown to have ever been i 
his post: -office address, this notation cannot be accepted as any proof 1) ees 
. the service of notice.: The register and receiver have since reported 


thatthe records of their otfice showed that Johuson’s Bayou was pe = a 


- BOSE -otfice address, 


“ 
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Ae une, 13, 1395, the register a receiver mailed neat to iwi: by 3 


. registered letter, addressed to him at J ohnson’s aide Louisiana. ‘This 
letter was ‘obama’ unclaimed. : 7 


eos 


December 27, 1895, your office eaaiea said entry. 


January 11, 1896, Calvit F. Pevoto made homestead entry of the’ leit aan ) 
- February 13, 1897, eke Henry filed a motion for the cancellation of 


nie 4 Pevoto’s: entry: and the reinstatement of the entry of Irwin, claiming 


that Irwin’s entry is confirmed under ene Prouinions of section 4 of the. 
~-aet of March 3, 1891 (26 Stat., ,» 1095). . ee 

‘February 27, 1897, your ‘office allowed saad notiah, and Pevoto was 
- given thirty aoe to show cause why his entry should not be canceled. 

_ Pevoto appealed, but your office considered his appeal as- an attempt ca 

to show cause, etc., and a it insufficient. He vhen filed Ais motion 


for review. > 
Your office, October 22, 1897, set aside said fiecision: of : ebraaiy 27, 


1897, and held Irwin’s entry was not confirmed by the said act of 1891, 
and ‘that the same was “properly canceled, December 27, 1895. “You . 


_ also held Pevoto’s entry i intact. From that decision Henry has epuesies A 


to this department. 


The proviso to section 7 of the at of 1891 (supra) reads as fellows: _ 
‘That after the lapse of. two years from the date of the issuance of the receiver’s. 


| ‘receipt upon the final entry of any tract of land under the horestead, timber-cul- - 
‘ture, desert-land, or pre-emption laws, or uuder this act, and when there shall’ beno — 
pending. contest or. protest against the validity of such entry, the entryman shall be : 


entitled toa peveny Son veyInE the land by him entered, and the same shall bei issu ed ‘ 


_. to him, 


From the above recitals, it appears that, “April: 6, 1878, your office 


- directed that Irwin be notified that he would be aioea thirty daysin = 
| which to show cause why his entry should not be canceled. There is. ie 
a nothing to show that he was ever notified of that action. or of any con-.- 

— test, protest or proceeding against his final homestead entry, or that 
any proper effort was ever made to notify him thereof. earlier than | ; 

_. April 8, 1895, over seventeen years from the date of the order directin go 


such notification. ~The proceeding begun in November, 1877, must, on 


~ account of this great lapse of time, be held to have been abandoned oe 
and to have abated long before the passage of the act of 1891. Thus: 0). 
there was no pending contest. or protest against the validity of the 
entry, either at the time of the passage of the confirmatory act,or at 
any time before the lapse of. two years thereafter. The entry is there- got 
fore held to. have: been confirmed, and. Daten must issue thereon. | 


The decision appealed | from : is reversed. 





426 | oe Buneamna #0. ig obnice: aie — 
| "MINING CLAIM—ACTS oF JULY 26, 1866, AND MAY 10, 1872 
| | Brapy’s Monreacrn De Harris Er Ay, : 


(ON: REVIEW. a ae 


‘The wet of - May 10, 1872, preseribes. the only: method by which a ore can as -_ 
secured for a mining claim located prior to its passage, and for which an appli- 
cation for patent was not pending at said date, and also the only method by 
_ which the owner of such claim can prevent an adverse but j junior claimant from Bed 


obtaining a patent therefor. 


The case of. Barklage et al. v. ‘Russell, 29 i. D., , 401, involving the construction of - 


~_ section 2332.R.8:, cited and followed. 


bi In controversies between parties elafming mune lands. aadet the. townsite and 
mining laws respectively, the Cee “Jands known, to ae valuable for min- 
erals,” or “for mineral deposits,” and ‘known mines,” or ‘land containing . 

7 known. mines,” are equivalent in meaning, and no title to. aa lands will pass 

under a townsite entry if. they are mown to. Des of that: i character when the 


ne tow nsite entry is made. 


| Secretar, ye si oneoek to the Onnmeioie of the General. Laka Office, a 


Ae Y. D.) ee ee | Tanwary 22, 1900. 2. et (A. B.P.) 


Emma J. Harris, executrix of the estate of Emma J. Harris, deceased, a! 
_-glaimant of the Puzzle lode mining claim, has filed a motion for review a 
_ of the decision of the Department of. August 12, 1899,-in the case of  ~ 
_ Brady’s Mortgagee v. Harris’ Executrix et al (29 L. D., 89), whereby — 
her protest against | the i issue of patent to. the Parole and Morning Star . 
lode mining claims, survey No. 4849, of which William: Brady made Be 
- mineral entry No. 3624, December 12, 1889, (then: Central rues sae 


‘Denver, Colorado, was distnissed. 


It is alleged that the Puzzle claim was located August 10, 1870, and 
that the Parole and Morning Star claims, each of which conflicts ‘with 7 
the Puzzle claim, were located J anuary 1, 1883. Application for patent ae es 
for the Parole and Morning Star claims was filed in 1887, An adverse 
| elaim was duly asserted by claimants of a mining location known as _ 
the General Tom Thumb, but was. subsequently withdrawn, and the 
application allowed. to ‘proceed to entry. No adverse claim was filed — 


_. byor on behalf of the Puzzle claimant. The Parole and Morning Star — ie 


claims are situated within. the exterior limits of. the townsites of ‘Black nae, 
- Hawk and Central City, Colorado, which were entered April 11 and | 


- May 16, 1873, respectively, and: the Puzzle claim is 3 within the limits of . 


7 : said. Sea of Black Hawk. ; 
The protest by. Harris was filed in 1897, one after t the Renee in ques- | 


tion had been allowed. The allegations thereof are fully set forth in 


Cy ‘the ¢ decision complained of, as are also the farther facts of. the case as on 
: | far as necessary to a proper understanding. of the aus Hone involved. 7 
In the course of its decision the Department said: cage oe 


a _ Protestant alleges, as already stated, that the. city of: Black Hawk Hee eeped ne 
a : to her whatever. surface rights it had in the ground located_as the Puzzle claim. 
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‘The eisiniang: of the Parole aii Morning Star has filed a duly certified copy be a 
quitclaim deed, dated January 6, 1896, to said Tinsley from the city of Black Hawk 
by. its mayor aad clerk, to the ground covered by the said entry lying within the — 
' limits of that townsite. If, as would appear to be the case, the ground embraced ~ 
within the Parole and Moruing Star locations was known to be valuable for its ‘- 
mineral contents at the date of the townsite entry, no title to such. ground was con- 
veyed by the townsite patent, and as it does not appear that the city of Black Hawk | 
_ acquired title otherwise, the alleged conveyance to Harris and. the deed to Tinsley 
could not pass any title thereto. If such conveyance and deed, assuming thatthere — 
“Was a conveyance to Hartis as alleged, are of any value whatever as-evidence in the | 


case it is only to show that the city of Black Hawk does not object to the issue of ~ ; 


“patent upon the said entry, and as tending, possibly, to show that the municipal 
_ authorities thereof recognize and assent to the claim that the land is mineral and — 
was known to. be such at the time of that. townsite entry. 

_- Upon very careful consideration of the evidence the Department is well convinced ” 
that the ground embraced in the said mineral entry was known to be valuable 
mineral land at the date of the said townsite entries and was therefore excepted 
from the townsite patent. 

Relative to the protest of Harris, it appears that although due notice of the-appli- 
cation for patent to the Parole and Morning Star was given in 1887, no- adverse claim 
was filed in behalf of the alleged Puzzle location; that the Puzzle elatiwant not only 
thereby waived all claim to the ground in conflict, but impliedly admitted the valid- 
' ity of the Parole and Morning Star locations including, of course, the discovery of 
mineral; that she is herself directly asserting the mineral character of so much of 
the jada involved as is included in the conflict between the Puzzle location and the. 
eround embraced in mineral entry No. 3624; and that she admits, by the affidavit 
of her only corroborating affiant, that a valaatle. vein of mineral exists in that 
ground outside of.such conflict, It is true that affiant states that such vein is within — 
the General Tom Thumb claim, but that fact is immaterial. By the withdrawal of 
their adverse claim the General Tom Thumb claimants waived whatever right they 
had under the mining Jaws to the ground embraced in their location, and left the 
possessory right thereto in the applicant ‘for the Parole and Morning Star, who was. - 
thus entitled beyond question to the benefit of all discoveries made therein by him- 
self or his grantors. “ iP 

The entry in question having been made prior ts, ily 1, 1898, it is not necessary 
that an expenditure of $500 be shown to have been made upon or for the benefit of 
each location embraced therein, it being sufficient if proof of such expenditure is 
shown upon the locations taken together (R. 8. Hale, 28 L. D. 52d; and Mayflower 
Gold Mining Co., 29 Lie D. ,1). The allezation of the protest that $950 worth of labor r 


ee 


has not been expended upon the Parole claim is therefore not material, it appearing 


that $500 had been duly expended upon the Parole and ee Star claims UDy the < 
applicant for patent or his grantors. 
In view of these facts and of the conclusion: airoully reached as to the a char- 
acter of the land involved prior to the townsite entries, and of the evidence of dis- 
coveries of mineral within the limits of the Parole and Morning Star claims, both 
- within and without the General Tom Thumb claim, since the townsite entries, the - 
- Department is constrained to hold that no sufficient reason is shown for the proposed. — 
hearing upon the protest of Harris,.and the protest is accordingly hereby dismissed... 
~The Puzzle claim is alleged to have been located under the act of | 
. July 26, 1866 (14 Stat., 251), which permitted but one vein or lode to be — 
- held or ‘Setenced under a single location, and it appears that the Parole 
and Morning Star claims were located under the act of May 10, 1872 
(17 Stat., 91). By section three of the latter act (sec. 2322, Revised 
Statutes), there was granted to the locators of all mining locations 
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= : hedetofors or ‘thereafter made upon veins or - Jodes situate: pon he = 
| public domain, where no adverse claim existed at the date of the act, 
‘so long as they should comply with the laws and ree Weuone: governing Ti. 


their possessory title— 


: the exclusive right of possession and enjoyment of all the saree: ‘aeladea within ap 


. the lines of their location, and of all veins, lodes and ledges throughout their entire — 


depth, the 10D or apex of which lies inside of such surface-lines extended downward Pe | 


sae vertically. 


. By section 9 of the act of 1872, sections one, two, three, faut and six 


, : - : of the act of 1866 were, in terms, repealed, with the proviso that such — 
repeal should not “affect existing rights,” and with the further DiOvE: ; 
ee. sion, or saving clause, that | a, oe 


applications for patents for mining claims now pence may be peivocated to final 


‘decision in the general land office, but in such. cases where adverse rights are e not. _ 


affected thereby, patents may issue in pursuance of the provisions of this act. 


By section 16 of said later act, it was declared : 


| That all. acts-and parts of acts inconsistent herewith are hereby rep ealed: Pr ovided, — 
That nothing contained in this act shall be construed to impair, in any way, rights, 
or interests in mining property acquired under existing laws. | | : 


‘The contention is, that the Puzzle claim was, at the date of the act of a 


- ; 1872, a valid ‘subsisting location occupied: and held in compliance with 


_ the provisions of the act of 1866 and notsince abandoned, and that, there-_ 
| fore, the same was and is protected by the limitation in favor of exist-— 

ing adverse claims placed by section three of the act of 1872 upon the 

grant of enlarged rights or privileges therein made to locators of loca- 


tions theretofore or thereafter made, and was and is further protected 


by the saving clause in section nine in favor of existing rights and by > 


_ the provision in section sixteen against the impairment of rightsor 


interests acquired under existing laws, aud that these limitations or | 


Saving clauses except the Puzzle claim from all the provisions of that 
act respecting the asser tion, prosecution and deter mination of adverse _ Ti 


| claims. © - 
If as. alleged the Parte claim was a subsisting, valid joeation at the | 


date of the act of. 1872, and if there was no adverse claim existing at on 
the date of that act, it follows (1) that said claim was, by the terms of 
“the act of 1872 protected against the repeal of the aet' of 1866, (2) that 
said claim was fully within the provisions of the act of 1872, granting a 


| . to locators of mining locations theretofore or thereafter made, their heirs — 
2 andl assigns, SO long as they should comply with the laws and regulations : 
governin g their possessory title— : | 7 


‘the exclusive rig ht of possession and en oyment of all the surface | in meraded: erin 


the lines of their locations, and of all veins, lodes or ledges throughout their entire | 
.. depth, the top or apex of which lies inside of such surface-lines extended downward ae, 
ar vertically— > 





and (8) that, if the Puzzle location was maintained by compliance with ones 
the laws and Be governing the DOSSeRE OLY: title. ee nine oe 
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claims, the Iocation under the a of 1872 of the Pavele and Morning s 
Star claims did not confer upon the locator thereof, his heirs or assigns, — 
any. right to the Puzzle vein, lode or ledge, or to any of the surface _ 


included within the lines of the Puzzle location, or. to any vein, lode or | = 


ledge, the top or apex of which was inside of sa0h surface- lines extended 
vertically downward. es 3 3 
. However, the infirmity in each of these conclusions i is thatits premise | 

of fact can not be sustained for the reason that prior to making payment | 

for and. entry of the Parole and Morning Star claims the Parole and 
Morning Star claimant, in full compliance with the requirements of the 
act of 1872 (Sees. 2325 nl 2326, Rev. Stat.), made application for pat- 

ent for said claims, inclading the portion thereof now alleged to be in 
conflict with the Puzzle claim, and gave due published and posted notice. — 
of such application; that no adverse claim on behalfof the Puzzleclaim | 
was filed during the period of publication; and that section SIX o the : 
| any of 1872 (Sec. 2325, Rev. Stat.) declares: | 


If no adverse claim shall have been filed with the register and the receiver of ‘ii . 
proper land office at the expiration of the sixty days of publication, it shall be 
assumed that the applicant is entitled to a patent, upon the payment to the proper 

‘officer of five dollars per acre, aud that no adverse claim exists; and thereafter no 
objection from third parties to the issuance of a patent shall be heard, except it be 
-. shown that the applicant has failed to comply with the terms of this chapter. 


But to avoid the effect of this provision it is earnestly insisted, as 
before stated, that the Puzzle claimant was not required to adversé | 
the application for patent of the Parole and Morning Star claimant. in 
order to protect her claim against said. application, and that the hold- 
ing to the contrary in the former decision operates as an impairment of 
- mining rights and interests acquired under the act of 1866 and pre- 

served by the act of 1872. ee 

It is difficult to understand how there can be any impairment of the 
rights in the manner suggested. In the event of an application for - 
patent to a mining claim, whether made under the act of 1866 or that 
of 1872, it was indispensable that there should be some provision for 
ascertaining whether there were adverse claims to the miuing ground 
— Sought to be pavetied, and for corermmmne adverse claims when 
asserted. 

The act of 1866 contained fall segdlationy for tie filing of applica: 


tions for patent, for giving notice thereof, and for asserting or deter- __ 


mining adverse claims, but by the act of 1872 these were repealed and — 
‘new regulations prescribed, subject to the limitation that | | 


applications for patents for mining claims now pending may be prosecuted to a final 


_ decision in the general land office; but in such cases where adverse rights are not . 
affected pare y» patents 1 may issue in pursuance of the | Eroyaione of this act. 


The new regulations, however, made provision. for the filing of appli- | 
cations for Pavey for giving notice thereof, aud for asserting and 
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i determiiing adverse. claims, essentially as was done in “the old. ones, oe 


a and tio additional bur den in this respect was imposed by the later act. 


| Itis true that in the act of 1872 it was declared with respect to- the 
_ provisions of section nine thereof specifically repealing sections one, 


ang two, three, four, and six of the act of 1866, that such repeal should not 


“ affect existing rights,” : and it was: declar ed with respect: to the gen- 


2 eral repealing provisions of section sixteen ther eof, and with respect to. aa 
 . theact.asa whole, that rights. or interests in.mining property acquired — . 
-* under existing laws” should not be ther eby, in any way, impaired, Ube S<: 


ane 1t is also true that. the possessory title to public mineral lands, acquired 
- under the act of 1866, was, by section one of that. act, expressly made — 
1 e subject to such regulations as may be prescribed by law. Be ‘Therefore, 


all possessory titles to mining property acquired. under the. act of 1866, — a 


and existing at the date of the act of 1872, though preserved. and pro-— 
tected by the later act, were thereafter subject to the regulations pre- 
scribed in the later act, except as otherwise provided therein. So long’. 
‘asthe new regulations were not given a retroactive effect and did not 
destroy existing mining rights or interests, or impose burdens thereon 
not embraced within the power of regulation expressly reserved by the 
act of 1866, but were reasonably calculated to preserve and protect all. 
rights-‘or interests acquired under that act, it can not be said that such 
_tights or interests were impaired or injuriously affected by the repeal 
of the old regulations or by the adoption of the new ones. An exam- 
ination of the act of 1872° ‘shows that. where it was intended that any 
provision of the new. regulations respecting possessory rights or inter- 
_ ests thereafter required should not apply to such: rights or interests © 
where theretofore acquired there was eXPress provision to that effect. 
Thus it was provided therein that claims thereafter located, , * whether 
‘by one or more persons, may equal, but shall not exceed, ie thousand 
five hundred feet. in length along the vein or lode,” ane that claims 
_theretofore located “shall be coverned, as to. length along the vein or — 
lode, by the customs, regulations and laws in force at the date of t their 
location ; : and it was further provided therein that, | | 


. on each ain ieoated after the | passage of this act, and til a patents shall have 
_ been issued therefor, not less than one hundred. dollars’ worth of labor shall be per- 
formed or improvements made during each year. On all claims located prior to the 
z ‘passage of this act, ten dollars’ worth of labor shall be performed or improvements : 
- made each year for each one hundred feet in ee along. the 1 vein. until a patent : 
. S shall have been issued therefor. | 


In this connection it is ‘interestin g to. noté that ie act of 1866 con: 


ee tained no provision respecting the performance of labor or the making an 
' of improvements during each year and. aes no limitation iv that. she 


- respect. upon local laws, regulations, or customs. hd ae : é 
The act of 1866, in so far as it granted. possessory rig ines or interests 


: in the public mineral lands, and in so far as it conferred upon the land | 
ce panemout: jurisdiction of procee mae: a the Be mstsion: of the para: i 


: DECISIONS RELATING TO THE PUBLIC LANDS. — 43} 
mount title of the government, and relegated to the courts the deter- 
mination of controversies between adverse claimants respecting the 
_ possessory title, was repealed by the act of 1872, and a new law 
embracing the whole” subject matter of the former statute in these © 
matters was enacted. , ) | 
: In order that possessory rights and nicest scoured ‘under the old 
act which had not been carried into a full legal title, evidenced by a 
patent from the government, might not fall with the repeal of the stat- 


ute under which they were acquired and held, limitations wére inserted 


* jn the repealing act to the effect that such rights or interests should 
not be affected by the repeal or impaired by the new law. And in 
order that applications for patent, then pending, might not fall with 
the repeal of the act under which they were filed, provision was 
inserted in the new act for the carrying of such applications to comple-— 
tion and the issuance of patents in pursuance thereof under the old act 
or the new act, as the case might be. But claims arising under the. 
act of 1866 and as to which no application for patent was ‘pending at 


a the date of the act of 1872 were either left to be governed by the pro- 
_ visions of the later.act with respect to the obtaining of patent and the | 


"assertion; prosecution and determination of adverse claims thereto, or 
there was no law governing the same. That it was not intended to. | 
leave this class of claims in the latter position is evident. To hold _ 
_ otherwise would be to declare that Congress had legislated carelessly: | 
and incompetently upon the subject, and this is not permissible. No. | 
application for patent for the Puzzle claim having been pending at the: 
date of the act of 1872, that act must be held to have preseribed the: 
only method whereby a patent could be obtained for that claim, and 
the only method whereby its owner could prevent an adverse but 


a - junior claimant from obtaining a patent therefor. 


At the date of the application for patent to the Parole and Morning: 
Star claims, there was but one law and but one method of procedure,. — 
equally applicable to the Puzzle, Parole and Morning Star claims, — 
_ under which adverse claims to this mining ground could be determined 
and a patent awarded to the rightful claimant conveying to him the. 
paramount title of the government. The Puzzle claimant did not.com-: 
ply with this law or follow this method of procedure, and in consequence 
the statute declares that, “it shall be assumed that. the” Parole and. 
Morning Star “ applicant is entitled to a patent, upon the payment to. 
the proper officer of five dollars per acre, and that no adverse claim 
. exists,” and directs that “ thereafter no objection from third parties to: . 
the issuance of a patent shall be heard except it be shown that the: - 
applicant has failed to comply with the terms of this chapter.” The: | 
Puzzle claimant is a third party, and it is not shown that the Parole and 
Morning Star applicant has failed to.comply with any of the. terms on 
the chapter named or of any other of the mining laws. — 7 | 
The BEOvislons of the act of 1872 respecting Bppuce Hone for ‘patent 


-~ 
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ee savers Gane are for the benefit of all mining elaine . alike, 2 : 


whether their locations were made prior or subsequent to the date of 

that act, except where included in applications pending at that time: 
The application of these provisions to claims located under the act of eae 
4 1866, as to which no proceedings to acquire patents were pending at . 


# the dave of the later act, is as obvious asis their application to claims 
_ thereafter located. If they are disregarded and loss follows it-is not 
because the act impairs any rights theretofore or therea’ fter acquired, but 


. because those claiming them fail to comply with the reasonable require- 
ments of a plain statute containing ample po for the assertion cos 


and protection of such rights. — 7 ae 
‘The Puzzle claimant has cited in support of nee contention a decision 
7 of the supreme court. of California, in the case of Eclipse Gold and — 


- - Silver Mining ‘Co. v. Spring e¢ al. (59 Cal. , 804), and a decision of the 


supreme court of Utah, in the case of Blake ®. Butte Silver Mining Co. 
(2 Utah, 54). These decisions tend to ‘support the contention made 
and, coming from the courts of last resort in ‘two mining States, are 
entitled to great respect, but upon careful consideration the reasons 
assigned for the conclusions reached therein have not been found 
| sufficiently satisfactory or convincing to overcome the views herein- - 

before expressed. Paragraph 3 of the Mining Regulations of June 24, 
1899 (28 L. D., 579, 594), is also cited, but its provisions are in no sense 
in conflict with what 1 is here said for ‘hie obvious reason that the statute 
now compels the assumption that no such adverse claim as the Puzzle ~ 
location existed at the time of the popucauon for r patent for the Parole 
and Morning Star claims. ~ : 

_ Jt 1s further contended that under the provisions. of section 2339 of 
the Revised. Statutes | | 


| the prior right and title of the Puzzle alain stood confirmed . - as against the 
United States and all subsequent claimants - i 


3 long prior te the location of the Parole and Morning Star slninie. and 
prior to the application for patent therefor. The effect to be given to» 
that section was. carefully considered by the Department in-the case of 
Barklage et al. v. Russell (ee: L. Ds 401), eee auOne other wee it 

“Was. said: _ | | 

_ Properly construed with section 2325 aid stiee sections of e the Revised Statutes - 

' upon the same subject, it is believed that the main purpose of section 2332 was to. 

- -declare that evidence of the holding and working of a mining claim for a. period © 


: equal to the time prescribed by the local statute of limitations for mining claims. 
 ghall be considered as. sufficiently establishing the location. of the claim and the — 


ae | applicant’s right thereunder. “in the absence of any adverse claim. ” This section 
does not, in itself, prescribe any method for ascertaining whether an adverse claim oe 


exists, Adequate provision for bringing adverse claims to the attention of the land 


department is found in the provisions of section 2325, which require notice of the _ ; 
application for patent to be posted and published, and declare that if no such claim ~ 


be filed in the local land office during the period of publication it shall be assumed — 


- af that none exists, | Whatever oa section 2332 was: intended: to. dispense with 1 in the -_ 
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proceedings for procuring a patent to. a mining satel, it was certainly not intended 
to. dispense with the requirements of section 2325, whereby the existence of an 
adverse claim is made known to the land department, and due protection is accorded 
to adverse rights, - oe 


The views so expressed are decisive ‘pains the Cuenea made 
respecting the meaning. and intent of the section 2332. | : 

-. The Puzzle claimant also asserts title to the land in controversy as 
grantee of the townsite of Black Hawk, and it is urged in the motion 
for review, in effect, that the title to the land passed out of the United © 
States under the townsite patent, notwithstanding the same may have 
been known to be valuable mineral land at the date of the townsite — 
entry, as held in the decision complained of, it being insisted that the — 
‘statutory exclusion in such cases is only of “known mines.” 
_ In the decisions of the supreme court, in the cases of Steel ». Smelt- 
ing Co. (106 U. 8., 447, 449-50); Defteback v. Hawke (115 U. 8., 392, 
404); Davis’ Administrator v, Weibold (139 U. S., 507, 524); and Dower. - 
». Richards (151 U. 8., 658, 663); all of which pases involved contro- 
versies between panies lene public lands under the townsite and 
mining laws, respectively, the court repeatedly used the terms ‘lands ~ 
known to be valuable for minerals,” or ‘for mineral deposits,” and 
“known mines,” or “land containing known mines,” as equivalent in 
mneaning, and. held, in effect, that all such lands and mines were 
excluded from entry and patent under the townsite: laws, and that no 
title to such lands could pass thereunder, if they were known to be of | 
| that character when the townsite entry was made. © 

In the ease of the Pacific Slope Lode v. Butte Townsite 51 L. D., 
515), and in the case of the Gregory Lode Claim (26 L. D., 144), which 
involved controversies between claimants for the same land under the 
_ townsite and mining laws, respectively, it was held by the Department. 
that, the issuance of townsite patent for land known at the date of the 
townsite entry. to contain a valuable lode claim, does not pass title to. 
such claim, but leaves it in the United - States, subject. to the jurisdic- 
_ tion of the land department. These authorities furnish a sufficient 

answer to the coutention of the Puzzle claimants nupen this branch of 

the case. | 

The motion for review seeks again to raise the daesuion of the walle 
of the Parole and Morning Star locations upon the charge of want of . 
discovery to support them. Nothing new is presented on this point 
and no reason appears for doubting the conclusions reached in the : 
former decision in respect thereto. | 
- The Department is satisfied that the jevgon complained of is sright 
and that the same can work no injustice to the Puzzle claimants. The 
| motion for review is accordingly denied. | 
‘Since the filing of the said motion, there has Seat filed by said Har- | 
ris, for herself as executrix as aforesaid, and Kate T, Wylie who, itis — 
now alleged, owns an interest in the Paale claim, a further pee 

eas Aa ao: 28 : 


ad 
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; - epainst the j issuance of patent to the Parole and Morning Stat cinta. 


/  Phis protest alleges nothing new, except that, ‘on November 10, 1887, a 

_. William Brady conveyed all his interest in the ground in conflict 
‘between the Parole and Puzzle lodes to the Puzzle Mining Company,- . 

the then nominal owner of the Puzzle lode claim,” and that, “Tinsley, | 

- the subsequent mortgagee of Brady, has had at all times full knowledge a 

of their deed.” This new allegation furnishes no objection to the entry. 


If true, it only shows that after the application for patent was filed the _ 
Puzzle Mining Company became a co-tenant with Brady as to the Parole 


_ claim. Itis not shown or even alleged what became of the interest so 


conveyed, If it was subsequently acquired by the present protestants 


the issue of patent as applied for will not injuriously affect them, as the 


patentee or patentees will hold the title in trust for them to the extent = = 

of their interest. Turner v. Sawyer (150 U. S., 578). If-they have not = 
acquired the interest conveyed to the Puzzle Mining Company they are 

. strangers to the title and it can make no difference to them in whose a ee 

name patent issues, The present protest is, therefore, dismissed. 


RAILROAD LANDS—BONA EIDE PURCHASER. | 


HASTINGS 4 AND DAKOTA RY. Co. 


ra, A pur chaser from a railroad aera ping of land certified on account of ie indemnity sue? 


grant, but in the actual possession of a settler, and embraced in his pending © 


application to enter at the time of such cartidivation. takes with notice of such ‘ - # ©, 


_ possession ¢ and of the rights of the settler i in: the premises. 


Secretary Hitehéock to the Commessioner of the General eer Office, 
(W.Y.D.) 8 Famuary 22, 1900. or {B. WiC) 


With your ates letter of the 5th instant was 5 ir anamitted the answer 7 
<i filed on behalf of the Hastings and Dakota Railway Company to. the 
rule issued by your office on November 10, 1899, requiring said com- 


-_ pany to show cause why proceedings should not he instituted in accord- | 


ance with the provisions of the act of March 3, 1887 (24 Stat.,556),to 
restore to the United States the title to the Nw. 4+ of Sec. 21, T, WG Nig ee Yo 
~~ BR. 44 W., Marshall land district, Minnesota, erronéoasly cer tified to the | 
| State for the benefit of said company in list approved March 29, 1897. 


- This tract is within the indemnity limits of the grant for said com- 
pany, and was included in its list of selections filed October 29, 1891. 


On December 12, 1891, Herbert J. Northcott tendered at. the: local 
office a homestead application for this land. The same was not accom- — 
panied by any allegation of settlement prior to the tender of said appli- a 
eation, and was therefore rejected by the local officers for conflict with — 
the previous selection made on account of the railroad grant. ‘This 
_ action was affirmed by your office decision of September 11 1894, from’ per enses 
4 cee Northeott did not appeal, because, on April 21, 1894, he had ten- 


‘ 
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dered another application to make homestead entry of this land, accom- 
. panying the same by his affidavit, duly corroborated, to the effect that 
he had established residence upon the land in the month of May, 1890, 
and had continued to reside thereon, making the same his home, and 
that he had improvements upon the land to the value of $2,000, con- - 


_. sisting of a house and outbuildings, a good well, and one hdndned 
acres. of breaking. This second application, together with the accom- 


panying showing, was forwarded to your office, and was pending, 
undisposed of, at the time of the approval and certification of the lands 
on account of the railroad grant. It was because of this fact that your 
oftice held that said certification was erroneous and rule was laid upon — 


the company to show cause, as before stated, on November 10,1899. 


In response to the rule the affidavit of the land commissioner of said . 
company is furnished, to the effect that this tract was sold on August | 
25, 1898, and saneeyed by a deed of that date to William A. Kelly, for — 
the consideration of one dollar and services rendered, which services 
had been at that time rendered to the company by said Kelly. Itis | 
submitted that the title to the tract is confirmed in the hands of the 
grantee from the railway company under the provisions of the act of 
March 2, 1896 (29 Stat., 42). Said act extends the time for the bringing | 
of suit by the United States to vacate and annul any patents errrone- 
ously issued under a railroad or wagon-road grant, providing that— | 


no.patent to any lands held by a bona fide purchaser shall be vacated or annulled, 
but the right: “and oe of such purchaser is hereby confirmed, an 


If, as appears from the showing filed in support of Northcott’s ack 
Shon. which was pending, undisposed of, at the time of the certifica- 
tion of this land on account of: the railroad grant, he was in the actual 

- possession of this land, the alleged purchase by Kelly was with a notice 
3 of such possession and of the rights of Northcott in-the premises. 

- But‘for the improvidert action of your office in submitting for the. 
approval of this Department a list of lands on account of this grant 
without notice of the pending application by Northcott, upon the estab- 
lishment of his claim to the land, as alleged, his right would, under 
_.the repeated decisions of this Department, have been held to be supe- 
rior to that of the company under its selection. (vandeherg v. Hastings 
and Dakota Ry. Co. et al., 26 L. D., 3990.) 

In the case of Winona aud St. Peter R. R. Cow. United States. (165 
U.S., 483), considering the act of March 3, 1887, and the act of March 
2, 1896, it. was held by the court, in reerence to the claim of the Winona 
| aud St. Peter Land Compaiy. as purchaser of the lands therein 
Involved from the Winona and St. Peter Railroad Company, that— 


: -Such a purchaser can not tas to be one in good faith if he has notice of facts out- 
side the records of the land department disclosing a prior right. ‘The protection 
goes only to matters anterior to the certification and patent. The statute was not 
intended to cut off the rights of parties continuing after the certification, and of 
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. aghieha a the time of his iu chane the ea had natiee. Only tie parely techie 3 
_ cal claims of the government were waived. | 
. ‘Here the claimaut Marshall was in possession ; - had naan in possession for. tweaks | 
. years; the land was not wild and vacant land. His possession was under a recorded 
claim of title, and under such a claim as forbade the issue of a patent. In other 
words, the land was erroneously certified. There was, and continued to be, an 
individual claimant for the land. There was no. cancellation on the records of the 
land department of his claim. . He continued in possession, and was in possession 
not only when the certification was made but when the land company pur chased. 
Its purchase, therefore, was not made in good faith, and there is nothing disclosed 
to stay the mandate of the statute for the adjustment of the land grant, and asuit 
to set aside the certificate erroneously. issued. = 5M | 


A hearing should therefore be or der ed, with notice to the sonen ee 
from the railway company, to determine the facts in this case, to the 
erid that suit may be instituted for the recovery of the title to this 
tract, if the allegations made in the affidavit filed 1 in n support of North: 
cott’s application are sustained at-such hearing. 

- The papers are herewith returned for action in Haonnlunes with the 
direction herein given, and as the time within which suit can be brought 
| is limited, the disposition ¢ of. the matter should be facilitated as far é as 

Se = : | : | 


RAILROAD LANDS~ACT OF SEPTEMBER 29, 1890. 
ANGUS CAMPBELL. 


The time within which the right of purchase under section 3, act of Sapeenier 29, 
1890, and the acts amendatory thereof, may be exer cised is fixed by. statute and 
can not be extended by the Land Department. 


Secretary. Hitchcock to the Commissioner a the ence Land Office, 


a (WwW. V, D.) ee Fanuary 25, 1900. a 2a. W.C.) 7 


‘An appeal Has ape filed on. behalf of. esas Campbell from are - 


office’ decision of March 15, 1899, affirming the action of the local. 
officers in rejecting his application to purchase the SW. +f Sec. 3, T. 

3-N,, R. 13 E., Vancouver land district, Washington, is part. of the 
N orihern Pacific railroad grant forfeited by the act. of Popvompet 29, 
1890 (26. Stat., 496). | 
The third section of the forteibake act ponies that | in sai cases where 
persons, being citizens of the United States, or who have declared their 
intention to become such, in accordance with the naturalization laws 
of the United States, are in possession of any of the lands affected by 
any such grant, and hereby resuined: -by and restored to the United 
- States, under deed, written contract with, or license. from the State or 
corporation to aiten such grant was: made, or its assignees, executed 

prior to J anuary. first, eighteen hundred and eighty-eight, or where | 
persons may have settled said lands with bona fide intent to secure 
title thereto by purchase from the State or corporation; when earned. 
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by compliance with the panne or Regdinewents of tie granting. acts 
_ of. Congress, they shall be entitled to purchase the same from the 

United States in quantities not exceeding three hundred and twenty | 
acres to any one such person, at the rate of one dollar and twenty-five 
cents per acre, at any time within two years from the passage of this 
act, and on making said payment to receive patents therefor. 
in accordance with published notice Campbell made proof in support 
of an application to purchase this land under said section three on Jan- 
uary 26, 1893, before a United, States cireuit court commissioner. | 
Whether this proof was at that time presented at the local office accom- 
panied by a tender of payment, and, if so, what action, if any, was 
taken thereon, does not appear from ‘the record submitted. It accom- 
panied an application to purchase filed by Campbell on January 6, 1899, 
when tender of the required amount of purchase money was made. . | 

This proof shows that Campbell was not a resident upon the land 
applied for, aud that his improvements thereon consisted of fencing and 
a small house. No portion of the land was broken or cultivated, it 
being useful only as pasture land. Hedid not purchase the and of 
the railroad company, nor is it alleged that he had any contract.or 
license from said company, but his. claim rests upon an alleged. settle: 
ment of the laud. with an intention to purchase it from the railroad 
company. As he was not an actual resident upon the land, he was not | 
entitled to purchase under the provisions of section three of said for- 
feiture act as originally enacted. (James ©. Daly, 17 L. D., 498, on 
review,-18 L. D., 571; Shafer v. Butler, 19 L. D., 486.) 

By the act of J aanaey 23, 1896 (29 Stat., 4), said section three .of the 
forfeiture act was amended by adding thereto the followiig: 

Provided, That actual residence upon the lands by persons claiming the right to 
- purchase the same shall not be required where such lands have been fenced, culti- 


vated, or otherwise i impr oved by such claimants, and such persons shall be permitted ~ 


to: purch. ase two or more tracts of such lands by legal subdivisions, whether contig- — 


=e nous or not, but not exceeding: three hundred and twenty acres in the ag gregate. . 


Under this amendment he became: entitled to. purchase this land: 
_ within the tine specified in the act of 1890 and amendments thereto. 
By the original act. the purchase was permitted to be made “at any 


time within: two years from the passage of this act.” Said period has . 


been extended from time to time, the last extension being made by the ~ 


act of February 18, 1897 (29 Stat, 535), which amended the act of bee 


September 29, 1890, 


so as to extend the time within which. persons ‘entitled to pune suid forfeited ! 

by said act shall be permitted to purchase the same, in the quantities and upon the . 

_. terms provided in said séction and the amendments ee at i) time. prior to 
a! vena first, eighteen hundred and ninety- -nine. ne 


.: ‘On January 7, 1899, the local officers rejected the anplinaucm i: pur-. 
| Biaae: ‘because the sine in which such se could be made expired: te 
December 31, 1898. fh . Fa Py “wh 2 
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| Upon appeal, aad aetion was affirmed by your 1 office, as before sisted, | 
| and Campbell has further prosecuted his case a ee to this + Depart: 7 
ment, and in support thereof alleges: | 


- That on the 23d day of December 1898 I went to The Dalles, Diener: a distance of 


(14) miles to procure the money for the said purchase. That I made arrangements | 


with the ‘‘Wasco Ware-house Co. ? at The Dalles, Or egon for the necessary amount, 
and on-the 28th day of December 1898, Mr. McInnis, clerk at said ware-house, with 
whom I had made the arrangements to get the noney aforesaid, telephoned me that 
he would have the mouey sent to me before Saturday, (December 31, 1898), but as i 
learned afterwards Mr. McInnis aforesaid, was afflicted with the ‘‘la grippe” and was © 
unable to get to his place of business before the 8d of Jan. 1899, and on that day he 
forwarded to me the proper sum of money to perfect suid entry, and, on the said day, 
Jauuary 3, 1899, and as soon as I could after receiving the said money, I made my. 
said proof and forwarded the same to the proper Land Office, at Vancouver, Wash., 
That the omission and failure to make final proof and payment for the said tract was 
not caused by any neglect on my part and would not have occurr ed : at all, only for the 
unavoidable sickness of Mr. McInnis as aforesaid. : 


‘There is no power in the land department to extend the period within 

- which the right of purchase was to be exercised, and it follows that upon 
the expiration of that period the right of. purchase was at an end. | 
Your office decision rejecting the application is, therefore, affirmed. 


a “REPAYMENT—DESERT LAND ENTRY. 
SARGENT HALL. 


| Repayment of the first installment on: a desert lava entry, mes at the time of filing : 


| the declaratory statement, must be denied, where said payment and declaratory 


: statement are properly accepted, and. the subsequent cancellation of the entry | 
is due to the entryman’s non- n-complianee with the requirements of the desert 
o. land law. ; 


Seoretary y Hitcheock to igs Cominsasionee of ‘the. General. Land Office, : 
(Ww. Y. Dy. % January 25, (1900. ie @ (OC. J. G.) 


December 5 2, 1899, ne Auditor for the Tntérior Beparuuiell returned 
the case of Sar gent "Hall for review and reconsideration by this Depart- 
ment of its action of November 6, 1899, in approving the recommenda- 
tion of your office that the said Hall be repaid, under the act of June 
16, 1886 (21 Stat., 287), the first instalment paid by him on his desert. 
land entry for the N. 4, Sec. 29. 1. 4 S., R. 6 W., containing three hun- 
dred and twenty acres, Helena land district, Montana. ee 
_ His desert land declaratory. statement was filed February 4, 1878, at. 
which time Hall paid the sum of -$80, being at the rate of tienty: -five 
cents per acre for the land. described and receipt No. 70 was issued to- 
him. He submitted final proof and final receipt No. 76 for three hun- : 
dred and twenty dollars, the additional sum. required to be paid on the 
entry, issued to him December 23, 1880. The final peer was : placed of 
- record | in your office J. anuary 25, 1881. = | 


- 
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December 6, 1887, it being discovered that Hall’s final proof was not . 
' satisfactory in that it failed to furnish sufficient evidence of water right, 
your office held his entry for cancellation and he was required to sub- 
mit supplemental proof within sixty days from receipt of notice. He 
having failed to comply with this requirement or-to take any action 
responsive thereto the entry was finally canceled by your olfice May 
18, 1888. 7 
June 8, 1894, the local officers transmitted an deanedtion by Hall for 
epayment of the purchase money paid on the entry described as per — 
“ certificate No. 76.” Certificates Nos. 70 and 76 both accom punien the 
application. 
. August 29, 1894, your office saimicied Hall’s application for. repay- 
ment to the Department with the following statement: 
. It appears fr om the records of this office that the above-described entry was can- 
celed by office letter ‘C’, May 18, 1888, because the entryman did not furnish evi- 
dence showing right of proprietorship of water sufficient to reclaim the land. The 
local officers erred in accepting the final proof upon the evidence submitted. 


The amount paid on the illegal entry is $320; and from the testimony submitted 
‘by the applicant, he appears to be entitled to she relief. applied for, 


September 1, 1894, the Department approved the Pcoumicn dation 
. of your office and the sum of three hundred and twenty dollars was 
finally paid: to Hall by the Treasury Department per certificate No. 
59072 of your office dated- September. 18, 1894, no provest being made 
by him as to the amount. : 
October 11, 1899, your office. submitted to the Department, with | 
favorable cecommendanion: an application filed by Hall and dated Jan- 
uary 17, 1899, for repayment of the first instalment of twenty-five cents 
per acre oa by him per receipt } No. 70 and amounting to $80. In 
support of said application Hall cited the cases of Lois G. Wilson (20 
L. D., 160) and George M. Dyer (26 L. D., 284), dated February 28, 
1895 and March 2, 1898, TESPOCHN ebya: In your office letter submitting 
the case it is said: 
This adjustment is supplemental to that of September 8, 1894, per eertificate 
59072 by which the sum of $320 pnrchase money was returned to the entryman. 
The recommendation of your office was approved by the Department 
November 6, 1899, without reference to the law division, and the appli- 
- cation for repayment referred to your office for settlement. The Auditor 
for the Interior Department returned the application for review and 
- recommendation December 2, 1899, as hereinbefore stated, it being 
submitted that the claim of Sargent Hall for repayment of pur chase money paid on 
this desert land entry is res judicata, and that it was finally decided and closed in so 
far as both the administrative and accounting officers were concerned by the allow-. 
ance and. payment made in September, 1894, when the claim for repayment on this 
entry was fully before this Department with all the law, facts and évidence in one 
case fully submitted. . 
This letter of the Auditor was, referred: to. your office for report _ 
- December 9, 1899. The Department is now in receipt of such. report. 
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| dated Devember 21, 1899, in which your office renews: “ths ‘eooommmnenda: a 
tion that Hall’s second claim under bis. desert land entry be allowed | 
and paid. a RZ | pee eS | s 
The: declaratory statement: of Hall and payment <noreider! were 


_ properly accepted in the first. instance upon @ showing entirely satis- 


factory to the local officers, the land embraced therein being of the - 
character defined in the desert land act. The entry might have been — 
subsequently contirmed but for the entryman’s failure to comply with — 
the requirements of law and existing regulations. The entry had to be 
canceled not because of any error committed in the acceptance of the — 
declaratory statement but because the subsequent. proofs. showed it 
could not be confirmed owin g to the intervening laches of the entryman. - 
It can not be said that the entry failed on account of any error on the | 
part of the government. The only error committed by the government 
was in accepting final proof and payment when it: should. have been 
rejected for failure of the entryman to comply with law and existing - 
regulations. This error of the government was remedied by the repay-: 
~ ment of the $320 to the entryman. It follows that Hall is not entitled 
to, nor is there any authority for, the repayment of the twenty-five 
cents per acre originally paid by him. Without considering the ques- 
tion of res judicata raised by the Auditor, Hall’s application under. 
consideration should have been, and hereby is, denied. 

The case of Lois. G. Wilson, cited by the applicant, is not in ea 
here as it has reference to a different question from that of the repay- 
ment of the first. instalment paid on-a desert land entry. Nor is the: 
case of George M. Dyer regar ded as decisive of the question now under 
consideration. 7 

Your office will duly notify fie Audi tor for the Tuterior Department 
of this decision. 


lic GRANT—INDEMNITY SELECTION—ASSIGNMENT OF LOSS. 
OREGON AND CALIFORNIA R. RB. Co. 2. CREWDSON. 


Odd numbered sections within the indemnity limits of the erate made by the ine of 
July 25, 1866, and also within the overlap with that portion of the prior grant 
for the Northern Pacific road, via the valley of the Columbia river, which was 
never ‘definitely located or constructed, and the gr ant for which was forfeited by. 


_ the act of September 29, 1890, are subject to indemnity selection under said grant = a 


of 1866, so far as any claim under the Northern Pacific grant is concerned. . 
An indemnity selection made withont specification of loss, and prior to the depart- 7 
mental requirement of such specification, is entitled to recognition, where the 


_ company: subsequently, and within the time accorded, assigns a basis therefor. iy? 


: Secretar y Hitchcock to. ‘the Commissioner: of 3 the General. Land Office, 
: (W. MaDe a3 Ss" January 35, 1900. —- (FB. W.G.,) : / 


‘The: Oregon. and California Railroad Company has appealed from nd 


‘ your office decision of apt 1, 1897, noleing oF cancellation its idem- ; 
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diy selestion of theN. W. E of Bee: 15,T.1S., RB. BE BR. -Oregon City land 
district, Oregon, with a view to allowing: the homestead. ppPicauone of 
Wesley B. Crewdson covering said tract. = 
This tract is within the indemnity limits of the grant ee by the , 
ant of July. 25, 1866 (14 Stat., 239), under which appellant: claims, and 
Is within the ee with: that portion of the grant for the Northern © 
Pacific railroad via the valley of the Columbia river to a point at or 
near Portland, the line of which was never definitely located or con- 
structed, and the grant appertaining to which was forfeited by the act . 


of. Septet ber 29, 1890 (26 Stat., 496). Lands so situated were held by 
this Department not to be sable to selection on account of the grant |. 


to the Oregon and California Railroad Company, the grant to the 


_ Northern Pacific Railroad Company being the prior one in point of ae 


time, (Oregon and California R. R. Co., 14 L. D., 187). : 
_ In the decision of the supreme court in the eo of the United States 
v. Oregon and California Railroad Company, decided January 8th 
instant (not yet reported), it was adjudged that the act of July 2, 1864 . 
' (13 Stat., 365), making the grant to aid in-the construction’ of the | 
- Northern Pacific railroad, only granted lands that were not reserved, 
sold, granted, or otherwise appropriated, and free from pre-emption 
or other claim or rights, at the time the line of that road was definitely 
. fiwed and a plat thereof tiled inthe office of the Commissioner of the 
General Land .-Office; that Congress had .power to dispose of or 
_ appropriate, in its qienction auy lands within the exterior lines of. 
the general route of that road by statute passed for the benefit of 
another company before the Northern Pacific Railroad Company filed 
a map of “definite location,” and that such lands, if not. otherwise 
identified at, the date of the passage of the later act of J uly 25, 1866, 
than by a plat or map of “ general route,” were not excluded from the 
operation of such an act as lands Seon ay ‘‘reserved, sold, granted, 
or otherwise appropriated” by the act of 1864. ane “also Wilcox v 
Eastern Oregon Land Co., U. S., -) : 7 | 
Any claim: on account of the oan to the N orthern Pacific Railroad 
Company did not, therefore, prevent selection of the lands in question — 
on account of the grant to the Oregon and Ualifornia Railroad Company. 
This last-named company made selection of this land June 28, 1878. 
This list was not accompanied by a designation of the lands lost to the 
--grant and on account of which the selection was made. This was prior, | 
however, to the circular.of November 7, 1879, which for the first time. 
required railroad companies, in snaking: selection of indemnity lands, 
£0. specify the lands lost in place on. account of Ww hich indemnity | was 
claimed. : | 
OCrewdson’s claim to the land rests t upon an apeieaaen sendexea at 


the local office May 16, 1892, and rejected for conflict with the indem- — : 


nity selection of June 98, 1978. _From this. action he. appealed, and i in 
your office decision of April 17, 1897, the selection by the railroad com- 


Qe 7 
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pany was held. for: cancellation, ecauae of the fact that the selection ioe 
list of June 28, 1878, was not accompanied by & designation of lands — 
lost in place and on coon of which indemnity was claimed, and the 
further fact that the application by Crewdson intervened ators such 
omission was supplied by the railroad company, its list of losses upon 
which said list of selections depended not having been filed until August. 
20, 1894, » From such action the company has apse to this Depart- 
ment, as before stated. 

In the case of Clancy etal. v. Hastinve and Dakota Ry. Co. (17 L. 
D., 592), it was held that.a selection made without specification of 
loss, and prior to the departmental requirement of such specification, 
is legally made. 

It was not until the order given in the decision in the case of La Bar 


= -». Northern Pacific B. BR. Co. (17 L. D., 406) that railroad companies 


having pending indemnity selections were. required to revise their. | 
~ lists within a given time, so that a proper’basis would be shown for | 
each and all. tracts claimed as indemnity, under penalty that all lands 
formerly claimed for which a particular basis was not assigned in the 
manner prescribed, within the period named, would be. disposed’ of with- | 
- out regard to such previous claim. . me 

The Oregon and California Railroad Company, on February 17, 1894, | 
iectaected: an extension of time for the rearrangement of its indemnity. 


list of selections in accordance ‘with the directions given in the case. 


referred to, which request was considered i in departmental. communica- 
tion of February 21, 1894. (not reported), in which your office was 

directed “to extend. the: time so that the period of six months shall — 
_begii to run from the date of. this communication.” » Under this exten- 


| _ sion the period. granted this company. within. which: to rearrange its 
indemnity list. of seleetions did not expire until August 21, 1894. | AS 


stated in your office decision, a list of losses as a basis for the selection — 


7 i. in question was ‘filed on August 20, 1894. It would therefore seem to 7 
be in time, and the decision of your office is therefore reversed and the — 


. rejection of Crewdson’ S application. by the local officers is affirmed. 


RAILROAD GRANT-—-INDEMNITY-—SPECIFICATION OF LOSS. 
OREGON AND CALIFORNIA R. R. Co. v. JOANSTON. 


The question as to the conflict between the grants of July 2, 1864, and July 25, 1866, 
; that was considered and decided in the preceding case (Oregon and California 
R. R, Co. v. Crewdson), is involved herein. | 
On the rearrangement of a list of indemnity selections ; a change in the basis assigned 

for @ specific. selection does not amount to a new selection of such tract, or an © 
abandonment of the original selection thereof, where the bases used were | 
included in the original list, and are lands actually. lost to the-grant. 
An application to enter lands included in. a valid railroad indemnity selection i is. - 
SETOperhy ao and no o rights are gained by an banpeah from such rejection, 
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Secretary Hitchcock to the- Sinise of the ‘General Land Ofc, 
(W. V. D.) aan January 25, 1900. eo (F. W. ©.) 


~The Oregon and California Railroad Conia has appealed from 
your office decision of January 26, 1897, holding for cancellation its 
indeninity selection of the N. Wid of Sec. 7,T.18.,R.6 E., Oregon. 
. City land district, Oregon, with a view to the allowance of the homestead: 
application of Charles W. Johnston covering said tract. | 

This tract is within the indemnity limits of the grant made by the 
act of July 25, 1866 (14. Stat., 239), under which. appellant claims, and 
is within the overlap with that portion of the grant for the Northern 
Pacific railroad via the valley of the Columbia river to a point ator 
* near Portland, the liné of which was never definitély located or con- 
structed, and tlie grant appertaining to which was forfeited by the act 
of September 29, 1890 (26 Stat., 496). “Lands so situated were held by 
this Department not to be subject to selection on account of the grant 
to the Oregon and California Railroad Company, the grant to the 
_ Northern Pacific Railroad Company being the prior one in point: of 

time, (Oregon and California RB. R. Co., 14 L. D., 187). 

In the decision of the supreme court i ia the case of the United States 
“Os Oregon and California Railroad Company, decided J anuary 8th 
instant (not yet reported), it was adjudged that the act of July 2, 1864 
(18 Stat., 365), making the grant to aid in the construction of the North- - 
ern Pacific railroad, only granted lands that. were not reserved, sold, 
granted, or otherwise appropriated, and free from pre-emption or other | 

claim or rights, at the time the line of that road was definitely fixed anda 
_ plat thereof filed in the office of the Commissioner of the General*Land 
Office; that Congress had power to dispose of or appropriate, in-its dis- 
creuon: any lands within the exterior lines of the general route of that | 
road by statute passed for the benefit of another company before the — 
Northern Pacific Railroad Company filed a map of.“ definite location,” 
-. and that such lands, if not otherwise identified at the date of the pas- 
sage of the later act of July 25, 1866, than by a plat or. Map of “ general | 
- route,” were not excluded ont the operation of such an act as lands 


- previously ‘‘ reserved, sold, granted, or otherwise appropriated ” by. 


- the act of 1864. (See. also Wilcox v. Eastern Oregon Land Co., U. Si) 

- Any claim on account of the grant to the Nerthern Pacific Railroad | 
Company did not, therefore, prevent selection of the lands in question _ 
on ocou of the grant to the Oregon and California Railroad Oom- | 
pany. - 

The last- named company made selection of the land j in eaieetion in its 
list No. 17, filed June 138, 1887. In this list all of section 7, T.18., B. 
6 E., was selected in lien of all of Sec. 9, F18., RB. 4B. “Upon inquiry 2 
at oun office it is learned that said section 9, "apeuied as a basis for. 

‘the selection of section 7, was a good and sufficient -basis, the lands in 
- section 9 being within the primary limits of the eralt and havin 8 been 





Add. . "DECISIONS RELATING TO THE PUBLIC LANDS. 


apnnyed to the State J anuary 20, 1867, under the ae ovisions of ve act a 
of September 4, 1841 (5 Stat., 458). 3 : 


seen 


stead ena presented on May 18, 1892, and rejeoted for: eontiies with | 


indemnity list of June 13, 1887, before referr ed to. From ee rojecuon - ; 


he appealed to your office. | 

Said list of J une 13, 1887, covered 6000 or more ACTOS of land, and 
for some reason not disclosed by the record two re- arrangements were 
made, of the selected lands and the losses. specified as bases for the 
selections in said list. The first re- arranged. list was filed on November ‘ 
18, 1892, and in this list other tracts lost to the grant were specified as 
- bases for the selection of the N. W. 4 of Sec. 7,T.1 S., R..6 W., being the - 
tract here in dispute. Théclossess SO specified in sald list were a part 


of the losses included in the original list of June 13, 1887, and like the — 


lands originally specified as a basis for this selection on the original list, _ 
were a sufficient basis, being lands within the primary limits of the grant 
and actually lost thereto. On August 20, 1894, a further re-arrange- 
ment was made of said list, other tracts being specified as a basis for 
the selection of the tract in question, but-the tracts last specified were, 
like the others, a portion of the bases assigned iu the original list. 

‘In your office decision appealed from it was held that— 


the company ’s said elsetion of J une 13, 1887, was nvalidated as against he subse: 
quent acquisition of adverse rights , by the filing of a re-arranged list 17 on November 
18, 1892, wherein another and different tract of land is designated as the base for 
the sélection. of the land in controversy. Moreover, on August 20, 1894, the company 
filed another re-arrangemeut of said list 17 wherein still ‘another base was used for 
the selection of said-N. W.4, Sec. 7. In the case of La Bar v. N.P.R.R. Co. (17 L. D., 
=) it was held that the aububitition of an amended list of indemnity selections on 
a specification of losses different from that at first assigned, must be treated as an 
abandonment of the first. When Johnston’s application was presented, it was sub- 
ject only to the selection of 1887, which, having been abandoned, as. aforesaid, 
whatever bar it created against the allowance of his application was-removed. 


_From what has-been said it will be seen that: ‘while the specific losses | 
_ assigned in the original list No. 17 and re- arrangements thereof, as a 
basis for the selection of the tract in question, have differed, yet the 


_ bases-assigned in each and all of these lists were included in the list. 


as. originally filed. There has, therefore, been no such change as 
amounts to a new ‘selection of this tract: or an abandonment of the ; 


- original selection thereof on June 13, 1887, 


It must be apparent that the rejection of J fen application was. 


proper, the selection of record at the time of the tender thereof being Bee 


_ valid selection, and it follows as a sonsequence: that he ene nothing _ 


/ by appealing from such rejection, 


The decision of your office is, therefore, reversed, and the selection, 7 
if otherwise regular, will be submitted for. approval, to the end that. 
the tract may be patented on 1 account, of the grant | 


DECISIONS RELATING .TO THE PUBLIC LANDS. 445 


Woop WD. Bonn. 


| Motion for review of departmental decision of May 6, 1899, 28 L. », - 
369, denied by Secretary H iteheock, January 27, 1900, | 


PRACTICE-SERVICE 0 OF NOTICE BY desea ~ 
CARPENTER 0. KoPrcry’s HEIRS. - 


Rule 14 of Practice (Rules of 1896) does not faqniee, in service of notice by publi- 

cation, where the suit is against the heirs of the entryman, and the post address 

- of such heirs is unknown, that a copy of the notice shonld be sent to said heirs. 
at the last known acdress of the entryman. ; : 


. Seoretury Hitchcock to the Commissioner of the éreneral Land Office 
(W.V.D) |. January 27, 1900. PY og (W. M. W.) 


March 7 , 1896, John Kopecky made homestead entry for the NH, x. 
of Sec. 29, “, 131, R. 52, Fargo, North Dakota, land district. . 

January 18, 1898, Laurence Carpenter filed his corroborated affidavit _ 
of contest against said entry, alleging that the entryman— — 
died intestate in the month of. Jaly or August, 1897. That he knew said Kopecky 
during his lifetime, and knows that the said John Kopecky has no heirs living in — 
the United States, or who are Citizens of the United States, or who have declared 
_ their intentions to become a citizen of the United States; and this the said con- — 
_ testant is ready to prove at such time and place as may be named by the register 

and receiver; and asks for a hearing in said case, and be.allowed to prove said alle-. 
‘gations and that said homestead entry No. 21,858 may be declared canceled and for- 
feited to the United States, he, the contestant, paying the expenses of such hearing. 

The contestant also filed an affidavit. stating: “That he is well and 
personally acquainted with John Kopecky, deceased,” who: made the 
entry in question ; : 


that said ‘John Kopecky ee sours ‘with affiant j in semana: 0 his past his 
tory and frequently told affiant that he had no relatives. whatever in the United 


. States; that he was a native of Bohemia i in Europe, and came from that country to 


the United States about four years ago, and that he had a mother living. in Bohemia 
_ whose name and address affiant cannot recall. That affiant hasmade inquiry amongst. 
_ the neighbors and friends of said deceased who would be most likely to be acquainted 
with his past nistory, viz: Richard Cooley, J ohn Anderson and: Fred Smith, all of 
Richland ‘county, Nor th Dakota, and all of whom were intimately acquainted with . 
said deceased, and persons who would be most likely to know of the past history. of — 
said deceased, and of his relations or heirs if he had any,.but affiant was unable to — 
_. léarn or hear of any heirs or kin of said deceased except said mother aforesaid.. That 
_ by reason of the foregoing facts, personal service cannot be made upon any one claim- 
ing to be the heirs of said deccased. And affiant therefore prays that service be made 
by publication and ‘posting according to the usual course of ‘process in the Land : 
Department: 


Upon this showing the register seed that notice of the monies Be 
published ouce a week for four consecutive weeks in a hewspaper 
published in the county in which the tract involved is situated. Said 
notice was a in ie Hen Apa designated for five consecutive. 


7 7 States. 
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weeks; a copy of it was posted i in the ical office aad remained posted a 
- during the period of publication; a copy of the notice was posted on 
the land involved; and it appears, from an affidavit of counsel for con-. 
testant, that on February 28, 1898, he mailed a copy of the notice by 
registered letter to Frantisek Kopecky, Okres,. Bohemia, Europe, she- 
being the only known heir of the said John Kopecky, and Okres being 
her last known address. The notice fixed the 20th day of April, 1898, 
as the time for the hearing, at which time the contestant appeared and_ 
upon his motion the case was continued to the 28th day of May, 1898, 
and. the testimony was directed to be taken before a notary public in ~ 
the vicinity of the land on May 21, 1898, at which time the contestant 
appeared and submitted his evidence, There waS no appearance by or. 
for the heirs of the entryinan.. | 

From the evidence the local officers found that t ‘he jana embraced. i in 

‘Kopecky’ s entry. 


. has not been cultivated « since the death of the sairgiians From the foecnony sub- 
mitted we are of the apinion that the eaynen has no heirs residing in the United . 


The record was. transmitted to your office, ae Jan anuary 1, 1899, the 7 
case was considered. It was found that the testimon y feud | : 


that Kopecky died: intestate in August or September, 1897; that he never had any 


relatives living in. the United States; that Kopecky was 2 native of ‘Bohemia, | 


_ Europe; that his only relatives resided in Bohemia, and he had lived in the United 
States about four years prior to his. death ; ‘that he had about thirty acres of the. 
homestead under cultivation at the time of ‘his death ; and that there has been no 

cultivation of the land by any person since Kopecky died. : 


Your office further held that the service of the wenes of contest a - 


- not complete; : ‘that such notice should have been sent, “to the heirs of es 


John Kopecky, deceased, at his last known post office address.” And 


: thereupon the decision of the local officers. was set aside and the case 


was remanded, with directions to notify Carpenter that he would be | 


allowed thirty days within which to have new contest notices issued ; a 
failing in this, his contest was to be dismissed by the local officers. | 
Carpenter filed a motion for review of your office decision, and March — 
11, 1899, it was denied, and he appeals. : 
| The sole question presented for determination is, whether it was 
necessary that a copy. of the contest affidavit should have been sent. to 
the heirs of. the deceased entryman at his last known post office address, 
in order to authorize the local officers to decide the case. | 
It is well settled that in order to gain jurisdiction of the parties where 
notice is served by publication, it is necessary to follow the requirements 
of the Rules of Practice. (See Popp »v. Doty, 24 L. D., 350.). 
‘Rules 11 and 14 of the Rules of. Practice, as they stood ab: the time" ) 
this contest was initiated, provided as follows: - 


Rule i. Notice may be eiven by publication alone ily sien iti 1s. shown by afi: i 2 


davit 0 of the contestant, and by such other evidence ag the register : and 1 receiver may , 
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require, that due diligence has been used and that 2 pesohal service can not be male. 
The party will be required to state what effort has been made to get personal service. 
Rule 14, Where notice is given by publication, a copy of the notice shall be mailed 
by registered letter to the jest known address of each person to be notified thirty 
days before date of hearing, and a like copy shall be posted in the register’s office 
during the period of publication, and also in a conspicuous Bree on the land, for at 
- least two weeks prior to the day set for hearing. 


(See Revised Edition of the Rules of Practice, approved | December 
23, 1896, pp. 10 and 11. ) 
Mhare is no doubt but what the showing madei in the affidavit for pub- 


lication of notice was sufficient; the contest was against the heirs of 


the entryman and they were the persons to be notified; the address of 
only one of them was known to the contestant, and a copy of the notice 
of contest was mailed by. registered letter to her address thirty days — 
‘before the date of hearing, and a like copy was posted in the register’s 
office, also upon the land, as required by Rule 14, supra. Said rule did 
- not, in terms nor by implication, in a case like this, require that a copy 


of the notice of contest should be sent to the last known address of the 


deceased entryman; it only required notice to be mailed by registered 
letter to the last known address of “ each person to be notified,” and in 
case the address of some or all of the persons to be served was unknown, » 
then the publication in the newspaper, posting In the local office and — 
upon the land, were all that was necessary to Pompe and perfect the 
- service as to all such persons. — 7 
Tt follows that your office erred in the decision appealed Goi in 
requiring the contestant to have new contest notices, issued, and Said 
decision is accordingly reversed. | 
Rules 11 and 14 of the Rules of Practice were amended May 26, 1998, | 
to take effect on the first day of July, 1898, and be applied to all cases 
initiated after that date.. See 26 L, D., 7 10. 


ee LANDS_RIGHT or WAY- -ACT OF MAY 14, 1898, _ 
N OME TRANSPORTATION CoMPANY. 


The phrase e jie of mean high tide ” used in an application for. a right of way fora. 
trairoad in Alaska, under section 6, act of May 14, 1898, must -be regarded by 
the Department, in its action on such application, as meaning that part of the 
shore of the sea to which the waves ordinarily reach when the tide is at its 
highest. 

An application for a right of way for a tramroad, under said pasion: shoutd not be 
granted, if the construction of said road. would operate to destroy or seriously 
impair the water front privileges Teeerace to the publie by other protntons of 
said act. - 

The right to levy and splice freight and passenger charges by a company operating 
atramway, under the terms of sue act, is subject ” the supervision of the Sec- 
retary of the Interior. 


Assistant Attorney-General Van Devanter to ae Secretar y of the Inte- 
rior, January 30, 1900. ee (A. B. P.) 


By your reference of J anuary 12, 1900, I am in receipt of a commu- 
nication, with accompanying papers, addressed to you by the Commis- 
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sioner of the General Land Office, under date of Ja anuar y ‘1, 1900, sabe | 
| mitting for departmental action the. application of the Nome Transpor- 


i tation Company for the issuance of a permit, by instrument in writing, 


for a right of way over the public domain of the United. States in the 
District of Alaska, not to exceed forty feet in width, and ground for 
| station and other necessary purposes, for the construction of a tramway, | 
along the northern shore of Norton Sound, from a point at or near ~ 
Safety Harbor to the east bank of Snake River, a distance of about 
twenty-two miles, and the privilege of taking all necessary material 
from the public domain in said District for the construction of said. 
tramway, together with the right, subject to the. supervision of and at 
rates to be approved by the Secretary of the Interior, to levy and collect 

toll or freight and passenger charges, on passengers, animals, freight, 
or vehicles passin g over said. tramway for the period of five years, and 
| also for the purchase of terminal ' grounds at. the eastern terminus of 
the proposed tramway, according to the provisions of section six of the 
act of May 14, 1898 (30 Stat., 409), and in accordance with the prelimi- — 
nary survey and plat of the pee route of said tramway: submitted | 
with said application, 

Your reference calls for: an opinion as to whether the Sécceteny of . 
the Interior has the legal right to grant the permit applied for, and | 
whether, in view of contemplated and probable legislation by the 
- present Congress, it is expedient to take any action on said application 
at this time. : , 
- Section six of the act referred te eevee among other things, as. 
follows: | : | 

That the Secretary of the Interior is hereby authorized to issue a peril by 
instrument. in writing, in conformity with and subject to the restrictions herein 
contained, unto any responsible person, company, or corporation, for aright of way. 
over the public domain in said District, not to exceed oe hundred feet in width, 
and ground for station and other necessary purposes, not to exceed | five acres for: 
each station for each five miles of road; to construct. wagon roads and wire rope, 
aerial, or other tramways, and the privilege of taking all necessary material from 
the public domain in said District for the construction of said wagon roads or tram- 
ways, together with the. right , subject to supervision and at rates to be approved by 
. said Secretary, to levy and Sollee toll or freight and passenger charges on passen- 
gers, animals, freight, or vehicles passing over the same for a period not exceeding 
twenty years, and said Secretary i is also authorized to sell to the owner or owners of 
‘any such wagon road or tramway, upon the completion thereof, not to exceed 
twenty acres of public land at each terminus at one dollar and twenty-five cents per 
acre, such lands when located at or near tide. water not to-extend more than forty 
rods in width along the shore line and the title thereto to be upon such expressed 
conditions as in' lis judgment may be necessary to protect the public interest, and 
all minerals, including coal, in such right of way or station grounds shall be . 
reserved to the United States: Provided, That such lands may be loeated. concur- 
rently with the line of such road or tramway, and the plat of preliminary snirvey 
and. the map of definite location shall be filed as in the ease of railroads and subject. - 
to the same conditious and limitations: Pr ovided further, That such rights of way 
and privileges shall only be enjoyed by or granted to citizens of the United States: 


or companies or corpore ations organized under the jaws of a State or Terr itory; aud 


: such rights and privileges shall be held subject to the right of Congress ‘to alter, 
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| amend, repeal, or. erant equal rights to others’ on contiguous or parallel routes, 


And no right to construct a wagon road on which toll may be collected shall be - 
granted unless it shall first be made to appear to the satisfaction of the Secretary of 
the Interior that the public convenience requires the construction of such proposed 


road, and that the expense of making the same available and convenient for public 


travel will not be less on an average than-five hundred dollars. per mile: | Provided, - 
That if the proposed line of road in any case shall-be located over any road or trail . 


: in common use for public travel, the Secretary of the Interivr shall decline to grant: 


such right of way if, in his opinion, the interests of the publics would be inj ee 
affected thereby. 


The prelimin ary survey and plat siipuiitiad by the applicant company 


, shows that the line or route of the proposed tramway, throughout its _ 


entire length, is located along the northern shore of Norton Sound 


“parallel to and eighty feet from the line of mean high tide,” and that — 


the right of way for which a permit is asked embraces twenty feet on 


each side of the line of said survey. It would thus appear that the 


southern line of the right of way, should the permit be issued as applied — 
for, would be situated at an uniform distance of sixty feet from the line 


of mean high tide, aloug the northern shore of Norton Sound for the full 


length of the proposed tramway. 
The statute authorizes the issuance of a permit for a right of way | 


“oy only “over the public domain.” Tide lands aré not a part of the. 
— “public domain” within the meaning of that term as used in the stat- 
_ ute (Shively « Bowlby, 152 U.S., 1-58; In re James W. Logan, 99 L. 


D., 395). The term “line of are high tide,”.as used in the applica- 


: fon and accompanying survey and plat, may be of uncertain meaning. . 


It is not the term usually employed to denote the inner boundary of 


tide lands. “Lands under tide waters,” or “below high. water mark 


_ of tide. waters,” “ lands Howed by the tide,” and other expressions of 


like import, are usually employed in defining what are tide lands 


(Shively v. Bowlby, supra). If by the words, “line of mean high tide,” 


is meant ‘high water mark,” or “that part of the shore of the sea to which, 
the waves ordinarily reach when the tide is at its highest,” or the line 


which is marked “by the periodical flow of the tide, excluding. the 


advance of waters above this mark by winds .and storms and by — 
freshets or floods,” or “the line of ordinary high tide between the 


springs and neanps.” there is no uncertaint in the description or desig- 
3 


nation of the lateral lines of the right of way applied for. Iam of 


opinion that the words named were employed. as the equivalent of 
the expressions quoted, but to avoid possible uncertainty. in that 


respect it should be stated in any permit eranted for this right of way | 


that itis given upon the theory such words refer to that part of the © 


shore of the sea to which the waves ordinarily reach when the tide is 
at its highest. If such words are otherwise employed i in the applica- 
_ tion the proposed right of way may or may not embrace tide ane 
_. depending upon the meaning intended. 


By the tenth section of said act of May 14, 1898, a roadway ss 


feet in width parallel to the shore line, as near: as | may be Bronce a 


| aon 29— 29 


450 a DECISIONS ‘RELATING TO THE PUBLIC LANDS. 


of the publie janis abutting on navigable waters in the District oa - - 


Alaska is ‘reserved for the use of the public as a highway. ” The 


term. “shore line,”“as used in said section, has been construed by a - 
- ‘Department to mean “high water line” (27 L. D., 248, 263-4). 


order, therefore, that this reservation of a highway for the benétit. - 
the public may not be: interfered with, it is necessary that the right of — 
way in question should not, at any Boiah approach nearer the shore | 
than the distance of sixty foet from the high-water line thereof. 

-~ Again, by said act of May 14, 1898, in providing for the Aisposition : 
of the public Jands in the District of Alaska under the homestead laws _ 

(section one), and for the purchase of such lands by occupants thereof 


for purpose of trade, manufacture, or other productive industry (sec- 


tion ten), Congress has spécially provided that no entry shall be — 
- allowed in either case of lands extendin g more than eighty rods along 

‘the shore of any navigable water ;. and, further, that there shall be 
reserved to the United States a.space of eighty fae in width between 
all claims entered or sold under said act, of lands abutting on any 
navigable stream, inlet, gulf, bay, or sea- shore. And the Secretary of 
the Interior is authorized (section ten) to grant the use of such 
. reserved lands abutting on the water front, for landings and wharves, 
with the provision | that. the public shall have access to and the proper 
“use of such landings and whar' ves at reasonable rates of toll, ete. 

The evident object and purpose of these several provisions of sec- 
tions one and ten of the ‘act, were and are to hold the shore of naviga- 
ble waters in said District, for the benefit of the public, by reserving a 
publie highway along the same, and by prohibiting the wholesale dis- 
position of the pablic} lands: ahaa thereon { to private individuals or 
corporations. | | 
| Looking, therefore, to the act as a inl: and eae section S1x 
thereof in the light: of the other provisions to which reference has been 
made, Ido not think it was intended by said section to authorize the 
granting of a permit for the right of way fora tramway so closely - 


— hugging the shore of navigable water for so great a distance without. 


interruption, as does the proposed ‘route of the right. of way for which 
a permit is asked in this case. While reasonable effect must be given 
to the terms of the section in question, at the same time it must be. 
- construed with reference to, and as far as practicable i in harmony with, 


- the other provisions of the act, so as not to prevent or seriously impair _ 


the effectual operation of those provisions for the purposes intended. 


7 The construction of a tramway along the route designated upon the — 
preliminary survey and plat accompanying the application in this case 


_ would evidently tend to seriously impair, if not practically destroy, for | 
the full len eth of the proposed tramway, the shore or water front PEN; 


eo ieee and benefits reserved by the statute to the public. ee 
- The terminal grounds for which application is made by : said company, 1 





_ are described’ by metes and bounds and are represented by asurveyand =~ 
Ane a Sok thereof filed with the application. By reference to such sare and : tae . 
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. plat it will be seen that the tract applied for, as located and sur veyed, 
is in the form of a rectan gular parallelogram nine chains in width and 
twenty chains in Jength, situate ator near the narrowest part of the 
spit, or point of land extending into the sea, on the western side of the © 
entrance to Safety Harbor, and reaches entir ely across said spit or 
point, from the “line of mean high tide” on the northern shore of Nor-. 


_ ton Sound to. the “line of mean high tide” on the shore of Safety Uar- 


_ bor; thus completely cutting off about one hundred and twenty-eight 
uae in length of the eastern portion of said spit or point, and con- | 
siderably greater lengths of shore line or water front, on both the shores | 

of Norton Sound and Safety. Harbor. 


In view of the policy manifested in the. statutory reservations for the | 


_ benefit.of the public, as hereinbefore referred to, it is not believed that 

. the application for the terminal. grounds should be approved in its 
“present shape. Certainly not without the express reservation of a 
roadway sixty feet in width parallel to and. along either the shore of 

- Norton Sound or that of Safety Harbor for the pen of the public as a 


highway. 


The rates of toll or freight ont passenger anatase proposed by the 
- company are stated in its application. | The act expressly provides * . 
that the right to levy and collect toll or freight and passenger-charges 
shall be subject to the supervision of and at rates to be approved by - 
_the Secretary of the Interior. The matter rests, therefore, in the sound 
- discretion of the Secretary, and there can be no doubt that he has the | 
power and authority to make all necessary investigation as to the rea- 


-. sonableness of the rates proposed, through such means as. may seem 


to him requisite and proper, to enable him to act intelligently in the 
premises. I do not understand that any expression of opinion by me 
respecting the reasonableness of the proposed rates is called for, and 
if it were, Iam without that knowledge or information which would 
~ enable me to form an opinion in.the premises. Nor. am I informed as 
to the. character of any e contemplated, or probable. legislation by. the © 
_ present Congress affecting rights of way in Alaska, and am, therefore, _ 


unable to express any opinion as to the expediency of action upon said 


company’s application in that regard at this time. 
Approved, January 30, 1900: i 
~. B.A. HircHcoox, 
:, Seoretary. 
ALASKAN LANDS—RIGHT OF WAY—FOOT BRIDGE, 
mip B. ‘Price, 


‘Section 6, act of May 14, 1898, authorizes the issuance Ae & aaa fond a tight o of 


_ way in Alaska only for the construction of ;wagon roads and tramways. Afoot 


‘bridge does not come within the ordinary: or. seomnmonly accepted score of. 
either a wagon Toad or a tramway. | 


Se 
\ 
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oe Hitohcook ‘to the Osim of the ena Land Office, - ap 
(We V. ia, 7 January 80, 1900. a - (A. B. Py) : 


I am in receipt of your report of J anuary 12, 1900, in response to 7 
departmental reference of January 6, 1900, in the matter of the applica- 
tion of D. B. Fitten, of Seattle, Washington, for a permit to construct — 

_ a wire foot bridge | over Snake River at Nome City, in the District of 
“Alaska, | : 7 
My. Fitten states that he and his partner (not caineay have been | 

| granted a franchise bythe city council of Nome City, for the construc- 
tion of a.wire foot bridge across Suake River, upon-condition that the - 


approval of such’ franchise by the Secretary of the Interior be first | 


| hae | 
Dr. Sheldon Jackson, United States agent for acca tene in the Dis. 7 

| trict of Alaska, in his report of December 22, 1899, filed with the er . 
spparS of Snake River as follows: 


It is asmall stream a few yards wide and unnavigable for any er aft larger than 
‘steam Jaunches or row boats, and only for row boats a mile or two from the ocean. 
At the mouth of the river there is a bad bar which changes after every heavy storm. 


Occasionally light draught steamers have been able to-cross the bar and anchor in 7 7 


the mouth of the river, which is the only shelter in the neighborhood of Nome for 
the vessels drawing less than eighteen inches or two feet of water. Ocean-going 


| vessels visiting Nome are compelled to anchor in the open roadstead, there being no ~ I 


nee harbor. | 
In your report it is vatated that your office 


knows of no objection +o the granting of the permit desired by Mr. Fitton, with the | 

restriction that the foot bridge shall be of such heighth above the waters of Snake 
river as not to interfere with navigation by such boats as may be enabled to enter — 

the river, and, further, that no rights of miners or others claiming lands along the S 
-Yiver banks are infringed upon. 


You. thereupon recommend, 


‘That the desired permit be granted, if the grantiug thercof is ieeed to be within c 
the province of the Department, and that the same be made revocable whenever _ 
deemed necessary or proper by the Secretary of the Interior, the bridge to he removed. | 

at the expense of the owners in case of such revocation. : 


The only law of which the Department iS aware, authorizing the: me 


- Secretary of the Interior to grant permits to individuals or corporations — 
for the. operation of public highways or business enterprises in. the 
‘District of Alaska, is that found in section six of the act of May 14, - 
1898 (30 Stat., 409), which, amovg other things, provides: : | 


That the Secretary of the Interior is hereby authorized to issue a permit, a instru- 
ment in writing, in. conformity with and subject to the restrictions herein con- | 


- tained, unto any responsible person, company, or corporation, for a right of way over. ~ 


the public domain in said District, not to exceed one hundred: feet in width, and 


“ground for station and other necessary purposes, not .to. exceed five acres for. each 


station for each five miles of road; to construct. wagon roads and wire rope, aerial, 


- or other tramways, and the privilege of taking all necessary material from the public. : 
. = , “domain | in r said MIBUEIEY for the construction of said wagon ‘roads | or tramways, 
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together with the right, subject to supervision and at rates’ to be approved by said 
Secretary, to.levy and collect toll or freight and passenger charges on passengers, _ 
_ animals, freight, or vehicles pase over the same for a J not exceeding twenty 
years. . 
This statute authorizes the issuance of a permit fr a right of way, 
only for the construction. of wagon roads and tramways in said Dis- 
trict. A foot bridge does not come within the ordinary or commonly 


accepted meaning of either a wagon road or a tramway. It is to be © tare g 


observed also, that the permit authorized by the statute can embrace a 
right of way only over the “public domain” in said District. If Snake 
river is a navigable stream, which would seem to be the case from ‘the — 
report of the agent for education hereinbefore referred to, its bed can - 
not be considered as a part of the “ public domain ” within the meaning. - 
of that term as used in the statute. 
The Department is, therefore, of the opinion that no authority exists 
- for the Secretary of the Interior to grant a permit of the character of 
the one applied for, You will accordingly notify. Mr. Fitten, furnishing 
- him with a copy of this communication. , 


, DESERT LAND ‘ENTRY—UNSURVEYED LAND—ASSIGNMENT. 


SImmEON §. Hopson. 


In the case of a desert entry of sauineoved land, where the entryman prior to sur- 

vey, submits final proof, and then sells the land, such sale must be regarded as 
an assignment of theentry, proof, of which should be furnished as moamired in 

other cases of assignment. | 


Seer etary Hitchcock to the Dommesonee of the General Land Office, 
(W. Vv. D.) . , nO: 1900, | “2 (A. py 2) 


, On December 2, 1890, James B. Fetzer made seats ial entry No. 
15, for the SW. + of the NE. + of See. 27, T, 15 N., R, 18, E. ee | 
Montana, land district. , 
Final proof was ens eres on said entry by said Fetzer on June 

—-21,.1892. 

On October 2, 1898, Fetzer notified your office that he wacuied to 
relinquish said entry, hae as he alleged, found that the land “will 
not conform to the survey in that it is entirely above, and contains a 
large spring which was supposed to be above the claim.” : 

On October 13, 1898, said entry was canceled and on October 19, 
1898, Simeon S. ivebeon filed his application for the reinstatement of 7 
said entry, supported by his affidavit wherein he alleges that he has 
been well acqnainted with said land for the last fifteen years ; that it 


is to all intents and purposes dry, arid land within the meaning of the - 


desert land laws of the United States; that said Fetzer made final — 
proof on said entry on June 21,.1892, and on October 22, 1892, sold and 
conveyed said land to him ( said Hobson) for a valuable consideration, 7 
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ee by his aul executed‘instrument i in writing, a e duly. certified copy ‘of 


_ which is filed as an exhibit to said affidavit; that said Fetzer has no ~ 
interest in said land and has had no such interest since said 22d day 
of October, 1892; that said Fetzer is now an inmate of the Montana — 
State penitentiary, serving a sentence of perjury and for frauds against 
the bounty laws of the State of Montana, and is one of the most dan- 
gerous men in the State; wherefore said Hobson asks that said relin- 
quishment be rejected, id entry reinstated, and that he be substituted 
as the real party in interest. 

With said application Hobson files a copy of said conveyance duly 
certified by a notary public of Fergus county, Montana, showing that 
Fetzer conveyed the land to Hobson for the consideration of — paid. — 
in band. | . 

In transmitting said spolleadon to your ‘office the Tacal officers. 
- reported that the allegations in said affidavit relative to the character — 
of Fetzer were known to them to be true, he being one of the worst 


characters Montana has ever had to deal with, and that Hobson had 


> refused to sign a petition for Fetzer’s pardon. and that this nape Ms 
ment was an attempt on his part to “ geteven.” i 
On November 25, 1898, your office rendered a decision to the effect 


fiat the transaction between Fetzer and Hobsou was in the nature of 
ah assigniwvent of the entry by. Fetzer to Hobson, Fetzer not having te @ 9 


title to the land, and, therefore, not being in a condition to convey the 
same, and you directed that the local office require Hobson to furnish _ 
an affidavit of | assignment (form 4-074a), as prescribed by circular of | 
October 30, 1895, and sixty days were allowed i in which to comply with — 

— that requirement. Hobson. appealed from said decision to this Depart: 
ment, where, on December 16, 1899, a. decision was rendered affirming 
— said decision of your office. The case has now r been recalled for fur ther | 
consideration by this Department. _ | oa | | 
It has been repeatedly. held by this Deparunett’ that a. solinquiak! 
ment executed by an entryman who after final proof has assigned his 
interest in the land to another, will not be accepted to the prejudice of 
the mignts of the assignee or tr ansferes (Falconer v. Hunt e¢ al.,6 L.D., 
512; Daniel R. McIntosh, 8 L. D., 641; Geo. T. Jones, 9 rn D., 97; 
Patrick H. McDonald, 13 b. D., 31; Paulo Wiseman, 21 L. D. 12), 

But before a relinguishment of a desert. land entry can be so treated 
because of a previous assignment by the entryman, proof of the assign- 
ment must be made as required by law and the regulations of. the 
. Department. : . 

- Itis insisted that your office erred in 1 holding that the transaction. 
between Fetzer and Hobson was in the nature of an assignment of the | 
entry by Fetzer to Hobson, and the fact is cited in support of this — 
contention, that Fetzer. had made his final proof before executing the | 


~*~ deed to Hobson. | The transaction, if it had any legal effect, was either = 


7 an assignment of the entry or a conveyance of the land; if the former, — 
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‘then it mast be regularly proven in the. prescribed. manner; if the latter, : 
it is sufficiently proven by the deed. 7 
If the entryman had done all required by the ia to be tone by him : 


before the issuance of patent, then the transaction would be held to have 


been a sale of the land and proof of an assignment would not be required, 
but the case does not appear to be in that attitude; at least one very 
Important thing remains to be done by the entryman or his assignee, 
viz., to pay for the land and until this is done no Palen can issie nor 
can the land be sold. 

An. investigation discloses the fact that this land is sttll unsurveyed, 
and therefore nothing further can be done toward completing the entry 


till the land is surveyed. 
By General Land Office circular issued April 20, 1891, addressed ‘to 


registers and receivers of United States land. ofiices (12 L. D. , 376), 
- the Aollowing instructions were given: 


When final proof has been submitted On ab entry upon nnsurveyed land, if no 


objections exist in your office, you will approve the same and forward it to this. 


office without collecting the purchase money, and without i issuing the final papers: | 
. When the land shall have been surveyed, you will require the party to make 

- proof in the form of an pide corroborated, suas the legal subdivisions of his — 

claim. | 


When this has been Abnes yon will: eorrset your records to make eet Newiba a 


‘the land by Jegal subdivisions, and, if the proof submitted to this office has been 
found satisfactory, and if no objection exists in your office, you will issue final 
papers upon payment of the amounts due. . : 

These instructions were evidently being followed in this’ case, the 
land being unsurveyed when the final proof was made, said proof was 
forwarded to your office, and nothing further can be done toward com- 


-_ pleting the entry till it is surveyed, when, if the proof is found satis- 


factory, and payment is made as required by law, a paler may issue 
for the land. | 

The entry, therefore, not being completed at the time of the trans- 
action between Fetzer: ‘and Hobson, said transaction was, at most, only — 
an assignment of the entry, and being such mu st be proven as required 7 
by law. | 

Your said decision is ; therefore affirmed, and - sixty days will i 
allowed Hobson from notice of this deciioti within which to comply 
with the requirements of your said decision, in default of which com- 
pliance said entry will remain canceled. 

Said departmental decision of December 16, 1899, is s hereby recalled 
and this decision 1 is substituted i in lieu thereof. 
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‘MINING CLAIM—UNCOMPAHG RE. UTE LANDS. 
| “Hien MEEKS, 


_ Léinds containing gilsonite, asphaltum, elaterite, ‘and like canetantess situated in 


the Uncompahgre Ute reservation, have been, since. the date of the executive > 


order creating sald reservation, and still are excepted from the opera ation of une | 
Se mang laws. | : : .  * 


Secretary Hitchcock to the Wohiiestoner of the General Land ‘Office, 
(W.V.D) February 3, 1900. ew gee ae (0, J. W,) 


September 15, 1898, High Meeks: applied to the. United States 
surveyor-general at Salt Lake City, Utah, for an official survey of a 
mining claim known as the Dixie mine, situate in Uinta couuty, Utah, 
and admitted to be within the exterior limits of the Uncompahgre 
Indian reservation, and to embrace a vein of gilsonite and asphaltum. 

This application was rejected by the surveyor- -general of Utah, and. | 
Meeks appealed to your office, where, November 17, 1898, the matter ec. 
was considered and the appeal dismissed. : | 

From the action taken by your office Meeks has appealed to the 
Department. = 

By the act of June 15, 1880. (21 Stat., 199-205), peceen was s made : 
for the ratification of the agreement submitted by the chiefs and head- — 

yen of the confederated bands of Ute Indians, authorizing the sale to — 
_ the United States of their reservation in the State of Colorado, and . 
stipulating for the removal of said bands of Indians, among whom was 
the band known as the Uncompahgre Utes, to certain other lands to. 
be set apart for them as. prescribed in said agreeme nt. Provision was | 
also made for the survey and. allotment, in severalty, to said Indians | 
of the lands to which they agreed to remove, and for their Broenon | 


_ until such allotmeuts were made. 


The land in dispute isa part of the reservation established ; in pur: 
— suance of said act for the Uncompahgre Utes, in the Territory (now 
uate) of Utah, by the following executive order: so 


‘Exucurive MANSION, January 5, ‘igsa. 

It is hereby ordered that the follo wing tract of country in the Territory of Utah be, 
and the same is hereby withheld from sale and set apart as a reservation for the 
Uncompahgre Utes, viz.: Beginning at the southeast corner of township 6 south, 
range 25 east, Salt Lake meridian: thence west to the southwest corner of township 
6 south, range 24 east; thence north along the range line to the northwest corner of 
said township 6 south, range 24 east; thence west along the first standard parallel 
south of the Salt Lake base line to a point where. said standard parallel will, when 


extended, intersect the eastern boundary of the Uintah Indian reservation, BA estab- -_ 


lished by C..L. Dubois, U. 8: deputy surveyor, under his contract, dates en; ee aa 

1875; thence along said boundary southeasterly to the Green river; “$hanes ve 
the west bank of Green river to the point where the southern poundary of said 
‘Uintah reservation, as surveyed by Dubois, ‘intersect said river; thence north- 
westerly. within the southern boundary of | said reservation to the point where the | 


line between ranges 16 and 17 east of the Salt Lake meridian will, when survey ed, 


‘intersect said southern boundary; thence south between said ranges 16 and 17 east. Taras 
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Salt Lake meridian, to the third standard parallel south; thence east along the said 
_ third standard parallel to the é: “*ern boundary of Utah Territory; thence north along — 
said boundary to a point due east of the pee ce of beginning; thence due west to 
_ the place of beginning. oO | | 
(Signed) a 8 CHESTER A. ARTHUR. 


Allotments to the Uncompahgre Indians located on the reservation 


- in Utah, not having been completed under said act of June 15,1880, ~ 


Congress made further provision as to them, first, in the act of August 
15, 1894. (28 Stat., 286, 337), and later, in the act of June 7,1897 (30 | 
Stat, 62, 87). 

The surveyor-general in reporting: to your office the reasons for declin- 
ing to issue an order for the survey of Meeks’s claim states that: 
- The decision of this office was based upon the fact that inasmuch as the claim in 
question was located upon land set aside by the government for reservation, said 
land was not at the time of location subject to the public land Jaws and said loca- 
tion was therefore invalid, and the relocation although made after said reservation 
was thrown open was upon land expressly reserved by said act of 1897 as it was valu- 
able for “gilsonite, etc.,” consequently the relocation was also invalid. Said loca- 
_ tion and relocation being invalid could not be the basis for an order of survey from 

this office. | 


» Your office, in the decision appealed from, affirmed the action of the 
surveyor-general. 

Meeks denies the soundness of the propositions. stated and ‘agints 
that the executive order creating the Uncompahgre reservation is ille- 
gal, in so far as it includes mineral lands within its limits, and that the 
act of June 7, 1897, in so far as it undertakes to reserve lands contain- 
ing asphaltush, gilsonite, or like substances, does not repeal the act of 
. August 15, 1894, which, it is contended, authorized the opening of the 
lands. in said reservation to disposition ance the homestead and Inin- 

eral Jaws. 

He also alleges that he is a qualified . citizen of, Hie United States, 
and that, August 20, 1888, he discovered and duly located a mineral 

veinor deposit, bearing albertite aud gilsonite, and called the same “The 
Dixie Mine;” that after properly marking the boundaries, he recorded 
his notice of location and commenced work on the claim, and expended 
in its development over five hundred dollars; that he was prevented 
- from the further prosecution of developiient work by notice that the 
- claim was within the boundaries of the Uncompahgre Indian reserva- — 
tion, which fact he learned after the discovery and location, aforesaid; 
that after the passage of the acts of Congress of August 15, 1894, ead 
| ce 7: 1897, to wit, April 2, 1898, he again located the same Sroand | 
See Ce 8 location notice that he reserved all pee acquired. by 

virtue of his original discovery and location. 

The purpose of the act of August 15, 1894, supra, was to provide for 
carrying to completion the treaty one ations of the United States with — 
the confederated bands of Ute Indians in Colorado, in pune of the | 
act of June 15, 1880. | | | 


as TA stewart : 
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‘Section 20 of said act af August 15, 1894, provides: for ee appoint sane 
ment of three commissioners to allot agricultural lands in severalty to. 
‘said Uncompahgre Ute Indians within their said reservation, and to 


report. to the Secretary of the Interior what portions of said reservation | a? 


are unsuited, or will not be required for allotments, which portions so . | 
reported were by proclamation to be restored to the public domain.: % 


Section 21 of said act provides, inter alia: 


. That the remainder of the lands on said reser vation shall upon the appr roval of the _ 


allotments by the Secretary of the Interior be immediately open to entry under the 


_ homestead and mineral laws of the United States: Provided, That no person shall. . 
- be entitled to locate more than two claims, neither to exceed ten acres, on auy lands p Pe ve 


conan asphaltum, gilsonite or like substances. 


It is to be observed that said act recognizes net only aie existence of : 


the Uncompahgre reservation, but leaves it intact until the purpose for 


which it was made has been accomplished, to wit, until the Uncom- - 


pahgre Ute Indians have been provided with allotted homes and the 
allotments have been approved by the Secretary of the Interior. 


After the happening of this contingency, the remainder of the lands 


were to be opened to entry under the homestead and mineral laws, 
which was equivalent to saying that until such contingency did happen, 
neither the homestéad nor mineral laws of the United States should 
be operative within the boundaries of said. reservation. The contem- 
plated contingency had not happened up to June 7,1897, and the reser- 
vation remained intact, with the homestead and ee nee lnoperative 
therein, so that up to that time no mineral right to land inside said 


reservation could have accrued under the act of August 15, 1894, for 


that act-had not yet gone into effect as to mineral lands. 
Ihe act of June 7, 1897, again recognized the validity of the afore- 
said reservation, and the fact that contemplated allotments had not up 


to that time been completed, but fixed upon a day upon*which said 
reservation should cease, as will appear from the following provisions: 


The Secretary of the Interivr is hereby directed to allot. agricultural lands in 
severalty to the Uncompahgre Ute Indians, now: located upon or belonging to the 
Uncompaheg re Indian reservation, in the State of Utah, said allotments to be upon 
the Uncompahgre and Uintah reservations or elsewhere in said State. ‘And all the 


lands of said Uncompahgre reservation not theretofore allotted in severalty to said . 


Uncompahgre Utes -shall, on the first day of April, eighteen. hundred and ninety- 


eight, be open for location and entry under all the land laws of the United States; oe | 
_ .. excepting, however, therefrom all lands containing gilsonite,. asphalt, elaterite, or. 
other like sane ances And the title to all of the said lands containing gilsonite, 


asph alium, eee or other like: substances, is reser ved to the United States. 


Looking to the previous legislation relating to said reservation, and: | 
‘construing: the same together with the reserving clause of the actof 
June 7, 1897, itis manifest that Jands containing gilsonite, asphaltum, 

. elaterite, or ation: like substances, situate in said Uncompahgre Ute — 

_ Indian reservation, have been since the date of the executive order 

"ereating., the ane and. still are, excepted from the operation ¢ of the | 
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mineral laws. Thi is alleged that said reserving elawss of the act of 1897 
is inconsistent with certain provisions of the act of 1894, | 
The discussion as to whether or not the act of 1897 repealed the a = 
of 1894 is deemed immaterial, and does not aid in ascer taining the mean-- 
ing and purpose of the reservation in question. No formal repeal of 
the act of 1894 was necessary to enable Congress to reserve lands con- 
taining gilsonite, asphaltum, elaterite, or other like substances, because 
said act had never become operative upon these excepted lands. | 

The two acts are in pari materia, so far as they relate to a future 
- disposition of the lands. containing gilsonite, asphaltum, elaterite, or 

other like substances, and in determining what disposition Congress 
intended to be made of this class of lands, the two acts are to be con- 
strued together, under which r ule the latest es ata on the subject 
would be controlling. | | 2 

The latest legislative declaration on the subject aipees fade : 

And the title to all of said Jands containing gilsonite, asphaltnm, claterite, or 
other like substances, is reserved to the United States. 

This language 1s. $0 clear, direct, and unambiguous, as to require no 
legal skill to inter pret it. Congress had the power to reserve this class 
of lands from sale, and it is clear that it did so reserve them. 

Counsel for Meeks lays great. stress in his argument tipon. the fact 
that, under the treaty stipulations of 1880, said Indians were only 
sititled to allotments in severalty in agricultural lands within their 
reservation in the Territory of. Utah, and deduces therefrom the con- 
clusion that the President had uo couee to include lands in the reser- 
vation which could not be allotted to them, and therefore the executive : 
order creating said reservation, so far as it embraced mineral lands, 
' was.void. It remains, therefore, to Ee into the validity of said 
order. | 
The contention that the President had no authority to edie the 
reservation in question is believed to.be without support and contrary 
to the practice which has obtained ever: since the establishment of the 
land department. It cannot be quéstioned that the purpose for which 
the reservation was created was a publi¢ one.. The power of the Pres- 
ident to reserve public lands for a public purpose is recognized by ‘the 


supreme court in the case of Wolcott 7. Des Moines Company ° 


(5 Wall. 681, 688), and again in the case of Grisar v. McDowell 

(6 Wall., "363, 381). In the latter case the supreme court, in reference” 

a to the power of. the President to reserve oe land from sale for - 
public purposes: by executive order, said: 


From an early period in the history of the government it has been the practice of , 


the President to order, from time to time, as the exigencies of the public service. 


required, parcels of land belonging to: une United States to be reserved from sale - 


and set apart for public uses. 


This power is so generally resognizad that the citation of farther = 
authorities is deemed unnecessaly to support ne vOnemeyon: herein . 
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- reached, that the President had the power to take ‘the order of Jai anu- or. 
vary 5, 1882, creating the Uncompahgre Indian reservation, including Sg 
— the land in dispute, ‘That the land was so ‘included is. ‘admitted, and 
- this was its status when Meeks claims to have made his first discovery Bes 
and. location in 1888. The status quo continued. until the act of June 7, : 
1897, by virtue of. which this land is ‘still in reservation, It. follows: 


| that there has" been no time at which, since the .date of said order, 


Meeks could acquire any tight to the land by discovery, location, or 


_ otherwise, and it is accordingly held that he has acquired none. 

This being true, it” is needless to consider further the specifications 
of error set forth in the appeal. Reg. isa oe 

‘The application fora patent sur rvey of the aa was propexty denied, 
and ou office decision 18 accor ordingly affirmed. | 


"MINING CLAIM—PROTEST—ADVERSE CLAIM. 


KINNEY v, Von BOKERN Er aie 


ee protest filed as the basis of adverse proceedings i is | suftieient, if it valearly 2 and 


... definitely notifies the mineral applicant of the natur e; boundaries, and oan of oe ye 


the alleged adverse right. 


.. + Seoretary y Hitchcock to the Commissioner of the. Gener al vere Office, aoe : 
a (We Vv. dD.) 3, February 38,1900. CC. Ji Ww.) os 


“March 18, 1398, - William Von Bokern and John a MeKinery filed a 


application for patent No. 424, for the Lulu B. lode mining claim, sur- 
vey No. 12,496, Ward mining district, ‘Denver, Colorado. Notice of 
said: application y was s duly published for sty: days, commencing March ox, 
“nt BBs 1898,- ae 
ne a During the need of publica tie: Charles. Kinney, for himself. and 5. eS 
_.co-claimants, filed an adverse eu for a penne of the: ground embr aced — 


i in said application. ne 
June 15, 1898, the mineral a serantss noe to dismiss aaid Biverse 
claim, alleging: the same to be defective for the reason, among others, 


that the survey and. plat. thereof were. not made bya a ‘United States 


deputy mineral | surveyor, 
July 18, 1898, the adverse claimants filed. a properly. ihenGoatea 


| ‘certificate, showing. that. they had duly commenced suit on said adverse 


| claim, June 18, 1898, in the district court of Boulder county, Colorado. 


“September 2, 1898, the local officers declined to sustain the motion to 
ee dismiss the adver se. isin upon the ground. that the institution of suit | 
= upon said adverse claim in the district court, within the: ‘prescribed 

a time, estopped them from taking further action. pending t the proceed: ee 

— ings: in said court. 


The mineral applicants’ appealed. from ere “Retion, and, Deatahaa _ 


: a - “13, 1898, your office affirmed the same. Appellants 1 moved for oad -~ * 7 
Lae tt the motion. was denied, Ju une 3,.1899. soe a aces cae 2 
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The mineral applicants have appealed to the Deparinent: They | 
adhere ‘to their original contention that the plat submitted by. the 
‘adverse claimants is fatally defective, because the survey was ‘not ‘ 
made by a United States deputy aime Surveyor. 

‘The appeal presents no question of law which has not. been in sub- 
stance passed upon by_ the department in former cases. | 

In the case of McFadden et al. v. Mountain View Mining and 1 Milling 
Co. (27 L. D., 358), on review, most of the material questions presented 
by the anaenl now under consideration were passed upon adversely to 
the contentions of the present appellants. 

In that case the department, following the rule laid down in the case 
of Anchor e¢ al. v. Howe et al. (50 Fed. Rep., 366), held, in substance, 
that the departmental regulation requiring that the plat showing the 
boundaries of the conflicting premises “must be: made from an actual — 
survey by a deputy United States surveyor,” is not an indispensable. 
requirement, if the protest filed as the basis of the adverse proceedings — 
clearly and definitely notifies the mineral applicant of the nature, 
‘boundaries and extent of the alleged adverse right, as required by sec- 
tion 2326 of the Revised Statutes. 

The cases cited are conclusive, not only as to the inauticienes of the 
siiesuen made to the survey under consideration, which appears to 

' have been made by a professional surveyor (although not. a United | 
_ States deputy surveyor), but as to the insufficiency of the other objec- 

* tions set up in the appeal. | 

Since the decision in the case of McFadden et al. 2. Mountain View 
Mining and Milling Co. , supra, the departmental rules and regulations © 
on the subject. have Deen. mnneee to correspond PROTO WIL: Bide L. D., 
579, 608). 


The protest and accompany ing papers filed ther ewith show ciently oe 


the nature, boundaries and extent of the advert se claim, and substan- 
tially comply with the requir ements of the law. : 
Your office decision 1S accordingly affirmed. e 


‘MINING CLAIM—LACHES IN PROSECUTION or CLAIM, . 


REINS Us Monrana COPPER Co. EY AL. 


Dilay i In parfecting a tight to @ mineral patent under a judgment obtained ; in oppo- 
sition to the application of another, as well as delay in perfecting such right. 
under one’s.own application, may amount to laches such as will entail a loss of 
the right acquired by the prior proceedings, | 7 : 


Secretary Hitchcock to the Commissioner of the General Land Office, — 
(WW. YY. D.).  Pobruary 3; , 1900. | . (B. B., Jr.) 


y 
a es . 


It appears from. the record in this case that on L Niay 24, 1879, Charles | 
_ 'T. Meader located the W4 of the NE} of the SW of Sec. 8 T.3.N., RB. 
TW, , Helena, Montana, land district, as a placer claim, and that on May | 
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. 26, 1379, ecards F. Marsh. likewise located the ws of the SH of if the > 
Swi af said section. On November: 19, 1880, the Montana Copper 2s 


Company; having in the meantime. succeeded : the ownership of the 


two claims, filed: its. application: for patent thereto. and gave notice 


thereof by posting and publication, commencing ‘November 23, 1880. 
No adverse claim was filed during the period of publication. 
~. March 9, 1881, Henry C. Dahl Teena the Betsey Dahl lode mining 
claim, which crossed the northern part of the placer claim located by 
Marsh, the area in conflict being 7,87 acres, and on March 16, 1882, 
filed an application for patent to the lode claim, including the said area 
in conflict. May 24, 1882, during the period of publication of notice of 
Dahl’s application, the placer applicants filed an adverse claim against 
the same and- commenced suit in support: thereof. in the proper local 
court. Judgment therein was rendered. April. 10, 1884, in. favor of the 


~. 


plaintiff, the said company, and. the same Was: afiemed., on successive 


_ appeals, by the supreme court of Montana, January 9, 1886, (6 Montana, - 


181), and by the supreme court of the United States, November 25, 
1889 (132 U.S., 264), : 


April 13, 1893, John P: Reins located : under the name of the Combi: 
~ nation lode claim the identical ground theretofore covered by the Betsey — 


Dahl lode claim, and on February 16, 1897, filed a protest against the 


placer application, wherein, after alleging his location of the Combi- _ 
nation lode claim, that the location had ever since been maiutained by — 
due compliance with law, and that the same was in conflict with the 


placer location of Marsh, he further alleges that the said placer appli- 


a cation has been from she beginning ‘insutiicient, allege and void, for | 


| the following. EeeSOnG to we er oe 
7 : An 


That no~discovery of: a valuable mineral deposit was ever: ‘made by the said 7 | 


| Mout Copper Co., or its predecessors in interest upon the > ground eoueoe to be 
eoameee Py. said mineral applic ication. _ 7 | | 
. . ‘ ae : . . 3. > - 
“That the said alleged location a George F. Marsh was void: 
(1) In that at the time it was made there was no such legal. subdivision as the 


ae southeast } 1'of the southwest + of section 8, T. 3N.. R.7 Ww. 


(2) That the said alleged location notice did not show that t any discovery of valu- 
' able mineral deposits had beeu made upon the eround sought to be located. 

(3) That the said notice did not show that the alleged. location was marked upon 
the ground so that its. boundaries could be readily traced, | 

ae That said location notice was. not. verified : as required by, law. gine 


That prior to said alleged meee: applitstion ig hipdred: Aotlis worth of labor 
and. improvements had not been expended or made upon the premises sought to be 


—_ patented by the said Montana Copper Co. or. by its grantors, or by any one in. ‘their. 

behalf, for developing or working the said premises as a ‘placer mining claim, and 
said Montana Copper Co. has not, nor. has any person or. persons in. their behalf, : 

te | “brought. water upon the said premises, or done any other act, or acts or improve- >. &, 

an aria! whatever toward eure or worlene the said premises. asa placer mete | 
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“That the pretended published notice of alleged mineral application 9 was ead is: 
insufficient and void— —- 
- (1) In that it did not state where the record of the éiaim could be found. | 

(2) That the description of said premises in said published notice did not conform 
to the description contained in the above described alleged location notice recorded 
by said George F. Marsh. : 

(3) That said published notice does not meution all of. the adjoining claims. 

(4) That neither at the time when said alleged notice of application for patent. 
was published, nor at any other time or at all, was there any such subdivision of the . 
public lands of the United States as the west 4 of lot 6, in section 8,T,3.N.,R.7W.° - 
as described in said published notice, | 


_ 


o. 


That neither the said Montana Sooper Company nor any person or persons in its 
behalf has represented or performed the annual labor required by law upon the said 
alleged placer claim during either of the years ending December 31, 1892, December | 
31, 1898, December 31, 1894, December 31, (1895, or December 31, 1896, notwithstand- 
ing the fact that mineral entry of the said claim has never been Inade, . | 


«6. 


 . That the pr peeediaes of the said applicant to obtain | a patent have been fraudulent 
from the beginning. , ? , 
| 4 a 
That the sro sought to be obtained by said mineral application 4 is 5 not in fact 
placer mining ground. . 


A hearing in the premises qevine been inetenpon had commencing 
April 9, and ending May 3, 1897, at which appeared the said Reins, the | 
Boston a Montana Consolidated Copper and Silver Mining Company, 
claiming as successor in interest to the Montana Copper Company, | 
and the Oregon Short Line Railroad Company claiming a right of way 

as grantee of the last-mentioned company, the local office, upon con- 
sideration of the testimony adduced thereat, found in its decision of 
- April 22, 1898, that no discovery of mineral had been made upon the . 
placer alain located by Marsh; that $500 had not been expended inthe 
development of the said placer claims by the Montana Copper Com- - 
pany, its predecessors and successors in interest; that the annual 
expenditure had not been done thereon for any year since the locations - 
thereof; and that the land embraced in the application was not mining 
- land a had no value for mining purposes. The local office therefore | 
recommended that the placer application be rejected. | 

Upon appeal by the Boston and Montana Consolidated Gone and. 
Silver Mining Company your office, by its decision dated August 11, 
1898, sustained the decision of the local office to the extent of finding 
that no placer mineral deposit has ever been: discovered by anyone 
within the limits of the said placer claims, that ‘the. placer claimant — 
its grantors or grantees” have failed ever since the placer claims were — 
located to perform the annual assessment work, and have also failed to 
expend thereon five hundred dollars in labor and improvements AS 


| segured Py. law; and | accordingly peiected: the eee application for ae ee 


cree Fi 


Geer Ra eee ARENAS anda,” oe z 
wi rte Ek : “a . . 
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_ patent. “The last. named company has appealed fiom your office doco io es 
a: assigning numerous errors of fact and of law. 


The facts in the case relative to the placer application rae patent i 7 . 


: bring it clearly within the rule announced in the case of Cain et al. v. 


Addenda Mining Co., on review (29 L. D., 62), and approved and fol. 
lowed in the more ‘recent cases of P. Wolenber g et. al. (id, 802), and | 


William Bar klage et al. v. Jay BE. Russell (id., 401), that failure toe prose-_ te 
cute an application for patent to. completion within a reasonable time oo 

after the expiration of the period of publication or the ter mination of _ | 

ba adverse proceedings in the courts constitutes a waiver of all rights | 


obtained. by the earlier proceedings upon the application. ‘This Tule 


is equally applicable to the failure of the placer claimant to take and 
7 complete, within a reasonable time, the proceedings necessary to obtain a 
en a patent In pursuance. of the judgment rendered in the adverse pro- 
| ceedings against the application for patent to the Betsy Dahl lode 
claim. That judgment could give the placer claimant no greater. OP. fs 
nS higher right to a patent than was obtained by the earlier but unper- ~ 
~ fected proceedings upon its own application for patent. Morethan ee 
Ae. sixteen years elapsed between the completion of the publication upon. 
-.. the placer application and the filing of Reins’s protest, and more than 
_ seven years between the close of the said adverse proceedings. andthe 
_- filing of such protest. { Whether the placer claimant bases its right toa 
_ patent. upon the proceedings had upon its own application or upon » 
_ the judgment obtained in the proceedings adverse to the lode applica- 
: tion, there has been such an absence of diligence in. perfecting: its 
right to patent that it must. be held to have waived and lost all right 
to a patent acquired under its own application or under said adverse oo 
| proceedings. “That judgment is of no avail against subsequent laches, — 
It is not such a judgment, but the making of a mineral entry, that = 
relieves an applicant for patent from the obligation. to perform annual 
_ expenditure. Hence the judgment in its favor afforded the placer : 
sn prepcoaae no immunity from a subsequent relocation of the claim and — 


Fe OE ae acorn me : 


a es elec on: his being: so, delay in Sear a aii to patie aden a ee 
- judgment obtained in opposition to the application of another, as well © 
as delay in perfecting such right under one’s own application, may =~ 

amount to laches: such as will entail a loss of the right a ae by the ve 
es Bilon proceedings. ) s i 
“- Tt-appears that on June-8, 1884, and while the papers in. the matter ; oe 

“of the placer application were on file in your office, the placer claimant 
7 filed. in the local office a certified copy of the judgment of the local | ae 
. court in said suit, tendered a draft. for sixty dollars in payment-for 
23,18 acres of the land embraced in the application for a placer patent, of 
including the conflict with the lode claim, and asked to be allowed to, | 
—s ~ make entry thereof. By letter of June 19, 1884, the register, calling . Ae 
es a attention. to. ane fact that the record pertaining to his Pears had. a oe 
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7 ‘been. ieaneinitted to your office, reported the tender of payment. and 
forwarded the certified copy of the judgment and certain other papers _ 
. filed at that time. It does not appear that the said draft was accepted — 


by the local officers or forwarded to your office, or that any action was 


ever taken by a office upon the above peauery to be allowed to make 
entry. Stine = 
 Itis aontended by ihe appellant that the right of the soineer claimant 
to patent became. complete upon such tender or, by reason thereof, — 
upon the rendition of the said judgment or the supreme court of the | 
United States, and that it is to be regarded in the consideration of its 
claim for patent as having made entry on the date of such tender or | 
such judgment. . 


The contention can not be. sustained. ‘The adverse proceedings 


against the application for a patent for the lode claim had not been 


settled or decided at the date of that tender and request, but were then 
pending before the supreme court of Montana, and hence, as to the 


ground in conflict, the stay of proceedings commanded by section 2326 


of the Revised Statutes had not terminated. When those proceed- 
in terminated, no renewal of such tender or request was made. 
The laches shown in this case are fatal, and for the reasons here 


given the action of your office in dismissing the. nee enae of the 


placer claimant is affirmed. 
It is unnecessary, in view of the foregoing, ‘6 soneiage the protest of 


Reins or any question raised: in the appeal from the action of your. 
_ office respecting. the same. With the rejection of the placer applica- 
- tion for patent must fall all ‘proceedings in the land department’ yas” 
against. it. 


What has just been said relative to the vtotest of Reine applies alee | 


to the go- called: protest and adverse claim filed November 29,1898, by 
the Meaderville Mining and Milling Company, as claimant of the Ella 
— lode, located June 8, 1897, and to the protests filed the 6th ultimo by 


Edwin L. Mayo and James T, Finlan, and Louis Frank and Charles 


_ B. Lowensen, alleging location December 13, and November 6, 1899, 
meep EOE of the Milred Mayo eae the Cincinnati lode mining claims, 


. MINING CLAIM—PROTEST AGAIN ST ‘PLACER ENTRY. 
| MBADERVILLE MINING AND Minnie Co. ®. RAUNHEIM ET AL, 


A protest, on penal of a lode claimant, against. the issue of patent on a placer 

entry, should not be entertained on questions involving the placer character of 

_ the ground and the entryman’s compliance with law, where the entry was Tegu- 

larly allowed on satisfactory proof, has been sustained in the courts, and it is — 
not asserted that the existence of any veins or lodes claimed by the protestants 

was known at the time of the placer application, and the location under which _ 
the nrorcaean ee claims was not ss until many years after the allowance of ae 

entry. 


2967 
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= . . “Seoretar y Hitoheoek ‘to “the Commissioner of the Generat Land ‘Ofies, =< 
a: ee hig D.) oy — February 5, 1900, oy (B. B. dp) : 


The Department } lias considered. the sipeal of. the Meader ville Min- oF .- 


ee - ing and Milling Company from your office decisions of August 19, 1899, . Sa 


and September 8, 1899, dismissing the protest and supplemental protest, ee 
| respectively, filed by. said. company on November 29, 1898, and August aay 
28, 1899, against the issuance of patent: for the placer mining claim 


embraced i in mineral entry No, 832, made May 23, 1882, by Saly Raun- | 7 


_ heim, and covering the Hy of lot 6, the Eg of lot 9 and the S$ of lot 8, - 


| or. the B§ of the Es of the Sw antl the St of the SE4 of the NW4t of. 


Sec. 8, T. ON. Re TW. , Helena, Montana, land district. - The said pro: | 


: test and supplemental, protest taken tog ether allege, in. substance: | | 
7 (1) That. no discovery of any valuable placer mineral - deposit was ever 
made upon said placer mining claim and that the same never con tained 


any valuable placer mineral deposit; (2). that. when said mineral entry 


- was made five hundred dollars in labor and. improvemen ts had not been 
expended upon said placer mining claim by: the entryman or his grant- 
ors in. developing or working: the same as a placer mining claim; and 
(3) that. said company is the owner of the Ella. Quartz lode mining — 
- claim, which was located June 8, 1897, and embraces a part of the _ 
ground included in said mineral entry.. Be igs he 7 
Since said appeal was transmitted. to this: ‘Department Tou Frank 
and Charles B. Lowenson have also. filed’ a similar protest. against said. 
- mineral entry, except that these protestants. claim to be the owners of.” 
- the Cincinnati lode claim, which was located November 6, 1899, and 
embraces a part of the ground included i in said. miner al. entry. There | 
has likewise been. filed the. protest: of Edwin L. Mayo. and James T, 
Finlen, which is practically the same as. the last mentioned, excepting , 


that the protestants claim to. be the owners of the Mildred Mayo lode. | 


: os claim which’ was” located. December 13, +1899, and -contlicts with: said” as 


| “The 4 two iste last dammed: were 10k ‘noted upon: mby'y your ‘ate: put , 
"were: transmitted-to the Department for consideration in connection 


- es the appeal of the. M eaderville Mining and J Milling Company. . 
The land embraced in, said mineral eng was” s located as a 6 pin re 


a 7 -offige for a ‘patent therefor. Notice of such gopileation: was aly given aa. 
.. ~and no adverse claim being filed during the time prescribed by law, 
“ Raunheim made payment for the land and his application was passed 
+. to-entry by the local officers and patent certificate issued to him May Salat 
98, 1882, The land had been returned as mineral by the surveyor-° - — 
e “general, and that officer had certified that six hundred and fifty dollars. ~ 
oe had been expended upon the claim in labor and Improvements: by the: . 
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te applicant ‘and his grantors. Other cone made before the entry. and OD 

i. ‘supplemental proofs made thereafter, in January 1883, tended to show se 

‘an expenditure of more than five hundred dollars in devéloping the 

- claim,:and that it was valuable as placer mining ground and. hadno 

| special value for any other purpose. These proofs contained sufficient antes 

evidence of the character of the.land, of discovery of valuable placer bc 
| mineral deposits therein and of the required expenditure i in the develop- | 
- .ment of the claim to warrant passing the entry to patent. It isnot 
asserted that the existence of any of the veins or lodes claimed. by pro- 


es  testants was known at the time of the application for a placer patent in | | 


1881, and none of the protestants claim under a lode location. made 


: prior to ‘1897, when the Jand was embraced. In a. subsisting mineral ig 
entry, which had been duly shown upon the records of the local land 


office for a period of fifteen years. This entry had also been sustained 


by a local court, by the supreme court of Montana (6 ee 167), and 


‘by the supreme court of the United States (132 U.S., 60), against the | 


Betsy Dahl lode claim in a suit instituted in 1882 nal closed in 1889, 
That the existence of. this: entry and the result. of said litigation were 


well: known throughout the community in the vicinity of the claim - 


at the time when the lode locations under which protestants claim 
were made, is fully shown by the records of this. Department. It also 


appears that the right and title of Raunheim, acquired by this. entry, 
has long since been conveyed to others. From this statement. it: is 


manifest that the protestants. are not.entitled to equitable cousidera- 

. ation, and considering. the original and supplemental proofs. submitted 
by the entryman, the litigation had respecting the entry, and the lapse — 
of ‘so. many years since the entry was made, the Department is of °- 

“opinion that the protestants should not. now be permitted to call in _ 
‘question: the character of the’ land or the entryman’s one with - 


the mining laws. (Reins v. Raunheim, 28 L. D., 526.) 
. The decisions of your office dismissing the protest and wiered cial , 
protest. of the Meaderville Mining and Milling Company are affirmed, 


and the protests of Louis Frank and Charles B. Lowenson. and of 


pee te a 


fi. 


Edward L, Mayo and James T. Finlen are hereby dismissed. » 


| MINING CLAIM —ADVERSE-—NOTICE OF APPLICATION. 


. GROSS ET AL wv; HUGHES ET AL. 


. The statutory provisions limiting the time within which an adverse claim: may. be : a : . 
filed are mandatory, and the Land Department is without eee 2 extend Ge a 


i | said period. 


The notice of application. equiked to be posted on a mining claim i is an integral and 1 oe 
essential part of the notice of such application, which the statute requires to’ 

_be contemporaneously posted for sixty days on the claim, and in the local land oe 

_- office, and to be published in a newspaper. If any one 2 of these three notices ig. ees 


insufficient, they are all rendered valueless.. 





= 
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oo : ‘Scoretan y Hitchcock to the ‘Covaniasioner of the General Land. Ofte, : ; 
hoe We v. dD.) : ae  Bebruary 5, 1900. oe (EL B., Jr.) ~ ae 
* Thomas Gross ae aer M. Tillie Petre of ‘the. Pos lode. | 


| ‘mining claim, survey No. 12388, have. appealed from the decision of — ; Hf 
-. your office dated June 8, 1898, refusing to accept and file certain papers: 


offered as an adverse claim against the application. of. TW. Hughes. | 
and. others for. patent to the Daisy Douglas. lode mining claim, survey 


‘No, 12016, Leadville, Colorado, land district. 


Tt appears that the period. of publication of notice of said applica. | 
tion expired April ae 1898; that on. April 15, -1898,. the said papers . 


-were received by ail at the local office, and that the loval office refused - 
to accept and file the same, and returned them to the Bonanza claim- 
- ants, because not presented: during the period of publication. Upon 
appeal by the Bonanza claimants the action | of the local. office. St | 
fe affirmed by your said office decision. = oe 
eo Tn an affidavit filed May 23, 1898, a one ©. R. Fullar ie as attor- a 
ney in fact of the Bonanza clainants, prepared and made oath to the — 
| i papers. offered as an adverse. claim, itis stated that the same were on eo 
April 9, 1898, deposited in the Guffey: Colorado, post office, in an 
2. oe “envelope addressed to the. register of the land office at Leadville, Colo- Jak 
ay . rado, and duly registered, and stainped for special delivery; that. they i 
were received by the postmaster at Leadville April 10, 1898, as sown: 
ae by the return registry receipt; that they were taken the same day tO. 
_. the local land office for delivery but as the local office was closed the 
package could ‘not then be delivered and a notice that it was held at-__ 
>. the post office awaiting delivery was placed under'the door. of.the local: | 
ee “office; and that on April 9, 1898, affiant also telegraphed. the register “ta 
ae that he had mailed to him the package containing. the papers intended a ee te 
acto be filed as an adverse claim. — crane 


~The local officers report that they: had no knowledge “except. by tele- - 


| ‘s : graph, ” that said papers had been mailed to them, until April 15, 1898, 
when the same was delivered at their office by an ‘employee. of the Toad: 


ville post. office, although. they had, in the meantime, called regularly 
twice each day. at the post- office; and that their office was s closed April : 


10, 1898, because that day was. Sunday. 


The Bonanza. claimants contend. in ‘their. ane om he , Department 


~~ that: under the circumstances: alleged the. papers received April 15, 


1898, ‘by the local: office should’ be allowed to: be filed as an ele 


is lain as: received within the period of publication. - oo | 

There is no dispute as to the facts in this case. cree them 8 

2 therefore, to be as. stated in the said. affidavit and the report. of the local. a 
or officers, the decision of. your ( office must be affirmed. - April 11, 1898, the — 
leas, Jast: day of publication upon the said application, was the leat day upon 

oo. avhich an adver se ¢laim against the same could be filed. The Bonanza 


a © claimants ha havin ig waited until within two days. of the close of the a 
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of publication, and then. snagsitip to entrust the said papers to the 


‘mails, took all the risk of delay and miscarriage incident to that means. 
of delivery, within that brief time, to the local land office. Asaresult. 
they were not delivered there until four days after that period had _ 
expired. The presentation of the papers there on Sunday, a day on 
— which the office was lawfully closed. availed nothing. The provisions. —- 
of section 2325. and 2326 of the Revised Statutes limiting the time - 
within which an adverse claim may be filed to the close of the period - 
_ of publication are mandatory, | the former section, indeed, providing 
that if no such claim shall have been filed in the local office at the 
expiration of that period, it shall. be assumed: that none exists. ‘The. 
land department is without authority to extend that period to include a 
- single additional day. The telegram notifying the register that. the - , 
papers had been mailed did not in anyway affect the case. It imposed 


no new duty upon the local officers, or either of them. It was in. 


no sense an adverse claim under the statute, nor can it serve to 
excuse the Bonanza claimants’ failure to file such a claim within the © 


time limited by the law. Acceptance or filing of the said papers was 
properly refused. The decision of your officeis accordingly affirmed. 


May 23, 1895, the said papers and an additional affidavit by said 


Fuller were filed in the local office aS a protest. against the said appli- 
cation for patent, and on August 26, 1898, a further affidavit of protest 
by Fuller was filed there. The protest was forwarded by the loéal 
office to your office withoutaction. It was not considered by your office, 


but it was said in the decision appealed from that upon -final determi-_ 


nation of the matter therein passed upon, the papers filed asa protest 


would be returned to the local office for appropriate action. In regular : 


procedure the said protest would first be considered by the local office, 
but in view of the action already taken and. to avoid unnecessary 
delay it will now be considered here. | 

The said protest is defective in that it is uncorroborated. It eontne 
an allegation; however, which if proven would require new notice of the 


said application by posting and publication. The allegation referred. to. 
is that the notice of said application posted on the Daisy. Douglas claim 


was type written and was posted thereon at least sixty days before 


: publication of notice in a newspaper was commenced, and that by the. - 


_ time such publication commenced the notice 80 posted 


was completely obliterated and could not be read by any body and that (therefore). | 


no notice was posted at the mine poptomperenoous with ‘the. advertisement as: : ae 


7 published i in the newspaper. 


| “The notice of application. required to be nso on a mining atta is. : ; 


an integral and essential part of the notice of such application, which 
the statute, section 2325 of the Revised: Statutes, requires to be con- 


an temporaneously posted: for sixty days on the claim, and in the local 
land office, and to. be published in a newspaper. If any one of these—-. 
| three notices is. insufficient, they are. all rendered valueless.) Here the . 


sree RAN Ry Case rae eee 
43 é : : 
. a = id 
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ose allegation. made as s to the. notice posted on. the a wonld, if true, _ 

-_ vender. all the notices valueless. . ee 
- ~ You will allow the Bonanza claimants sixty days from notice herect a 
within which to file in your office evidence duly corroborative of the. 

- gaid-allegation: If they shall file such evidence within the time . | 
allowed you will order a hearing to determine the facts relative to © See 
- such allegation; otherwise you will dismiss the protest. : a 
7 The: allegation of the protest that in eight numbers of the newspaper 4 

in which the notice of said application was published a foot-note thereto: | 


erroneously gave the year as 1897, instead of 1898, is not material. 


_ The notice was actually published in the latter year. The error was. oe 


. therefore apparent and could not have misled any oue. Such foot- 


note was, furthermore, no proper part of the notice. See Draper e¢ al. % a 


» Wells et. al. 25 L. D., 550. 


ae _MININ G CLAIM—REINSTATEMENT OF ENTRY—ADVERSE RIGHTS. 
GAFFNEY. BT AL. v. TURNER ET AL. | 


A tiers entry: régulaily canceled should not be reinstated in the absenes of posted 


and published notice of the application therefor, in the same manner, and for _ 


“the same time, that notice of an original. application for patent is required to be. 


given, and then only if it appears that no adverse claim exists, or, if adverse 
.. proceedings have been instituted that they terminated fay orably to the applicant. 


ye 4 The ruling annonnced i in Barklage et al, v. Rusell, -29.L. D., 401, as to the PEOEes con | 


struction of section, 2332 R. §., cited and followed. 


eae A hearing should not be ordered on questions involving snail expenditure on a5 
a mining claim, and the alleged relocation ehereor by reason of fallore to ner _ 


form such expC: 


oa Secretary yy Hitchcock to the Conn ene of the General Land Office, 
> OW. V. D.). oe _ Rebruary 5, 1900.00 7 ens (EL ‘By Jt.) 


es June 20, 1883, Gears B. Turrell, as trastea, by Jasper As Vial bis a 
ve 2 attorney | in fact, filed application for patent to the Alice Bell lode min-- 
ing claim embraced in survey No, 1223, Helena, Montana, land district, — 

-. gave notice thereof by posting and publication, commencing July 11, 
1883, and, on December 22, 1883, was allowed to make entry of the. 
. elaim. November 12, 1889, certain evidence essential to the. approval oa. 

— of the entry was- called for by your office. November 8, 1887, the — - 
required evidence not having been furnished, your ofits, upon the 
“report of the local office that claimant: had been duly notified of the 
Ce: requirements, held the entry for cancellation, allowing claimant, how: . 5. ; 
| : we ce ever, sixty days from notice thereof within which to furnish the required nee 
evidence. Said Viall having been notified. personally, aud also. by reg: . 

: istered. letter, of the action of November. 8, 1887, and no response 
thereto having been made; t the entry was canceled by your. office Feb- _— 

Tut 8, 1888. | | 


August 28, 1897, Davis OC. Turner filed a sietition. for the reinstate: ca 





oe. ment of the e entry, therein alleging, among. « on things, that: himself : os 
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‘and the estate of one J obn Viall, deceased, cof which he is the rv os, 


trator, are the sole owners of the said slain and have been such.since 


October 28, 1885; that he is informed and. believes that the local land... | 


office gave auhiee to said Jasper A. Viall, who had pr eviously been the | 
attorney in fact of said Turrell, trustee, OF the requirements made in - 
your office letter of Novernber 12,1885, but that the trusteeship ‘of 


. Turrell and the attorneyship in. fact of said Jasper A. Viall had ceased 


~ long prior to that date; that petitioner was not informed that any _ 


additional evidence had been called for, nor that the entry had been can- 


celed, until in June, 1897, but believed, prior to that time, that the 


7 conuey was intact. and that patent had issued thereunder; and. that 
- from the location of the claim in 1880, petitioner and the estate of J ohn 


Viall and their grantors have been in the open, exclusive and undis- 


-. turbed possession of the said claim and have been continuously. work- 3 


_ ing and developing the same. Petitioner also tendered therewith the 
- additional evidence called for November 12, 1885, and prayed that the 


 gaid entry be reinstated and passed to patent. Upon consideration | 


of the said petition, and it appearing that the evidence filed therewith 


answered the requirements theretofore made by your office, and that. 
no application for- the land embraced in the said claim was. pending, — 


~ your office on October 22, 1897, reinstated the entry thereof. 
February 19, 1898, there was.received. in your office a. jira from. 


- one John Berkin stating that a protest against. the issuing of patent 


on said entry was then in course of preparation and requesting suspen- 
sion of action until the protest should be received. February 23, 1898, 
William B. Gaffney for himself, John Berkin and John Lundgren, filed 


> aprotest against the issuance of a patent to the said lode claim, therein 7 
alleging, among other things, that the claimants of the said Alice Bell. 7 


- lode claim had failed to perform thereon the necessary annual aSSESS-. - 


ment work for the year 1896 and previous years; that the same there- 


fore became and was, On March 23,1897, vacant and unoccupied public _—- 
mineral land, and subject to location as such; and that on the last | 
mentioned date protestants entered upon and duly relocated the same | 
as the Sunlight lode claim and have since been in the continual oceu- 


pation. and possession thereof, have complied with the mining laws in 


“respect thereto, and now are the legal and rightful owners thereof. 7 
-Therewith was filed a duly certified copy of the notice of the location, 
of the Sunlight claim on the date alleged, which recites that the same -— 
. is ‘ca. relocation of Alice Bell quartz lode mining claim which was : 

f unrepresented for the year 1896 and prior years.” ele 
-. Thereupon your office, on March 25, 1898, ordered a néaring: to nee 
determine whether, as a fact, the Alice "Bell claim was, on March Ooo © 
1897, the date of the Sunlight location, subject to relocation as ‘Hrovided _ 


by section 2324 U.S. B.S.” A hearing . was accordingly had com: 


mencing June 4, and endin g July 5, 1898, at which both parties appeared, = § 


offered testimony and submitted argument. The decision of the local. — | 
: office dated pou 18, 1898, found for the protestants and recom 


Fr 
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a ‘mended the éancellation of the entry. Upon appeal by the aalinantes ose 


of the Alice Bell your office, on May 23, 1899, while affirming the find- : 


ings by the local office that those claimants did no work upon or for the — 


* benefit of that claim during the year 1896 and. had not resumed work oe 


- thereon prior to the relocation of the same. as the Sunli ght claim in 


March, 1897, yet found and held that the Alice Bell claimants: had been . | 7 a 
in possession of their claim and had worked the same as required bys 2 = 


| law, from the cancellation of the entry in 1888 up to and including the — 

year 1895, and that having thus held and worked the same for a period 
longer than that prescribed by the statute of limitations for mining 
claims of the State of Montana, which period your office decision found. 
_ to be five years, they had established in themselves a right to patent 
- thereto under section 2332 of the Revised Statutes prior to the reloca- 
tion of the same as the Sunlight and notwithstanding such relocation, © 
and therefore, in effect, dismissed the ‘said protest and held the enay : 
intact. Appeals by both parties bring the case to the Department. 

It appears that the Alice Bell lode claim was located. July 7, 1880, py 
George Spencer; that Spencer conveyed the claim August 2, 1880, to. 
Alice B. Viall aud Davis C. Turner who, together with Jasper A. Viall, 
husband of Alice B. Viall, in turn conveyed it, on February 8, 1882; to- 
said Turrell as trustee; that, on December 7, 1881, said Turrell, claim- 
ing to act as trustee, appointed Jasper A. ‘Viall his abioniey in fact 
“to make all such notices, proofs, publications, payments, SUI'VeyS, 
etc., as. may be Necessary to obtain a a ore the Alice Bell lode 
mining claim.” 

The trust deed of Febraszy 8, 1882, 0 or a copy Enareof: 1s. : not on ‘file, 
but from affidavits of said Turr ell, Davis, and J asper.A. Viall, it appears 
that they.and certain others were the ben eficiari les thereunder, the pur- 
pose of the trust being to promote. the development of the claim and — 
secure patent therefor. Affidavits: stating that these ‘persons were 
. beneficiaries under the deed of trust were filed J une 20, 1883, with the 
application for. patent. In an affidavit by. Turrell, filed on that date, 
it is stated that the Alice Bell claim was, conveyed to him in trust by — 


Alice B, and Jasper A. Viall and Davis ©. Turner on September 1, - = 
Soyer OOUs: It does not appear, however, that. such a conveyance was ever 
4 ~ recorded. Although the power of attorney to Viall. ‘appears to have . 


been given long before Turrell is shown by the record evidence on file to. 


_ have had authority as trustee to inake the same, yet, inasmuch as he. a 


= expressly affirmed . and ratified the power. of attorney after he became. — fig * 
- . trustee,.and as it has all along been conceded by the claimants of the =~ 


Alice” Bell and by protestants that Viall was duly appointed, his’. 


: alleged attorneyship in fact-will not now be questioned. | 7 
- On its face the power. to him: was. to continue until he should Sprain ie 


ia a patent for the Alice Bell claim. Before the land department. he was. =? 


oe the duly authorized agent of the parties » interested: to do all. things — oe 
| : - ecessary: in. their behalf i in the progayin go of a es ‘The land. canis 
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| ment dealt with him alone | in 1 that behalf and the notice of tlie require- 


ments of November 12, 1885, and of the action of November 8, 1887, w ere © : - 
‘properly served on him. The land department had no noticeofachange _ 
in the ownership of the claim or that the title thereto was in other than — 


: Turrell, or that Viall’s attorneyship in fact had terminated, between the 
date of entry and August 27, 1897, when the said petition of Turner | 


. owas filed. Notice by theland department to J asper A. Viall was, under 
these circumstances, notice to all parties interested in the claim, and the 


petitioner will not. be heard to allege for himself or the estate of John 
Viall, deceased, that they, or either of them, did pot have notice of the 
said requirements and action. The entry was therefore properly can- 
—celed under the rules and practice of the land department for failure to 
furnish necessary evidence, This is conceded by counsel for the peti- — 
tioner. The proceedings for patent were thereby brought to an end, 
and all rights obtained by such proceedings were terminated. The 
claimants of the Alice Bell were thereby relegated to their right of pos- 
session of the claim, the maintenance of which depended thereafter, the 
same as if.no entry of the claim had ever been made, upou compliance 
with the mining laws governing such right. 

For more than nine years after the cancellation of the entry. the right 
of possession of the claim depended wholly upon compliance with those 
laws. If, during that period, the owners of the claim failed to comply | 
. therewith for any calendar year the claim became thereby subject to 
relocation, unless they resumed work upon it thereafter and before 
such relocation. Because of the possibility of such failure and a legal 
relocation of the claim during the long period between the cancellation 
of the entry and the decision of your oftice reinstating the same, no 
reinstatement thereof should have been made or allowed in the manner 
here shownu—certainly not in the absence of posted and published 


notice of the application therefor in the same manner and for the same 


time that notice of an original application for patent is required to be | 
7 given, and then only if it appeared that no, adverse claim existed, or, 
in the event of the institution of adverse proceedings that the same 
terminated. favorably to the petitioner. The decision of your office © 
reinstating the entry in the manner shown. was therefore error and the 


same must be vacated and annulled, unless, as held by your said office — : 


decision of May 23, 1899, a right to patent to the Alice Bell claim is | 
established, notwithstanding, i in the Alice Bell claimants, under section — 


9332 of the Bevised Statutes, and regardless of the alleged relocation 


thereof as the Sunlight claim by Goffney and others during the period 
that the entry remained canceled of “record.. 

The meaning and intent of the said section 2332 were carefully con- 
sidered: in the receut case of Barklage et al. v. Russell (29 -L. D. ree 
| Speaking therein of that section the Department said: : 


: The section was not in tended as enacted, nor as now found in the Revised: Statutes, 
to be a wholly separate and independent provision for the patenting of a mining 
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| alate As carried forward into. the. Beviced Statutes it ‘relates. to both dtl: and af |: 
_ placer. claims and being in pari materia with the other sections of the. Revision con- oo 


cerning such claims is to be construed together with them, and 50. as, if possible, ; 
that they may all stand tog gether, forming a harmonious-body of mining law. Sec-— 
| tion. 2325. points out with some detail the steps necessary to secure patent, requiring, 


~ among. other things, an application under oath, notice thereof, ‘proof of the expendi- 


ture of $500 upon the claim by the claimant or his grantors, and payment for the 


land. None of these requirements is mentioned in section 2332, but it by no means = 


follows, upon the simple filing by a claimant of the proof indicated in’ the latter 
- section, without compliance with any of tlie requirements of section 2325, that | 
oe patent must be issned to him. Properly construed with section 2395 and. other sec- 


_. tions of the Revised Statutes upon the same. ‘subject, itis believ ed that the main — 


_ purpose of section 2332. was to declare that eviden ce of the holdin g ‘and. working of 


 amining elaim for a period equal to the time prescribed by the local statute of lim- 


itations for mining claims shall be considered as sufficiently es tablishing the loca- 

tion of the claim and the applicant’s right thereunder “in the absence of any 
adverse claim.” This section does. not; in itself, prescribe any method for ascer-— 
taining whether an adverse claim exists. Adequate provision for bringing adverse. 
~ claims. to the attention of the land department is found in the provisions of section 
2325, which require notice of the application for patent to be posted and published, 
and declare that if no such claim. be ‘filed in the local land’ office during the period 
of publication it shall be assumed that none exists. Whatever else section 2232 was: 
intended to dispense with in the proceedings | for procuring a patent. toa mining » 
claim, it was certainly not intended to dispense with the. requirements of section 
2325, whereby the existence of an adverse claim is made. known to the land se ae 
ment, and due protection is accorded to adverse rights. : 


The views of the Department just quoted. from that. case are decisive 
against the construction of section 2332 and the application to the case 
~at bar which are given to it by your. office decision of. May 23, 1899, 
The same reasons. exist in the latter case as existed in the foriner for 
declining to construe that. section as dispensing with those require- 
ments of section 2325, stated in the above decision, “whereby the 
existence of an adverse claim is. made known to the land department 
and due protection is accorded to adverse rights.” Sucha construction 
of section 2332 as is proposed i in your office decision would not. give to 
such adverse rights as are here alleged by Gaffney and others the 
measure of peas which Cae ee laws contemplate Ley should 
. have, A a ee . 

It was not intended, however, aire adverse cium to the possession of ‘ 


ae mineral lands should be litigated j in the land department. The deter- 


mination of the right of possession to such lands, between adverse 


- claimants, however or whenever the adverse claim may be alleged to. — 


have had its origin, is committed by the mining laws. to the courts 


alone. - The land department has nothing to do with settlin g questions: ay 


ag to the performance of annual expenditure upon. mining claims, nor — 
of alleged relocation thereof by reason of failure to perform such 


. ; 7 expenditure, arising under section 2324 of the Revised Statutes (Cain. | 
.. etal. v. Addenda Mining Co., on review, 29 L. D., 62; ; P.Wolen berg et al., 


: -Id., 302; and Barklage et al. v. Russell, Id., 401)... The ordering of a 
: hearing. By your: office i in this case for the ‘purpose hereinbefore stated - 
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pceeen the Dies Bell Pac the Sunlight claimants was s therefore error, 
-and no importance attaches thereto or to any. of the proceedings there- _ 
under in the consideration of the case. 
Your office decision of October 22, 1897, reinstating the said. fener is 
hereby vacated and that of May a3; (1899, reversed, in accordance with 
the views herein expressed.’ __ | 
The claimants of the Alice Bell will be at liberty ts present a new 
application for patent for said claim, in which event the claimants of 
the Sunlight will have opportunity to assert their alleged adverse claim. _ 
‘and to have the controversy settled and decided by a court of compe: 
tent jurisdiction, as contemplated by law. : : 


7 PATENT—RECONVEYANCE—MINERAL LANDS. 


| WALTER TRYON. 


For ‘tlie purpose of enabling the United States, without resort to janice: poeeeds 
ings, to convey ground by mineral patent, which by mistake has been iuclnded | 
ina homestead patent, a voluntary RECOUNCY, ance of the land may. he aceepted 7 

by the Department. : : 


| Seer etary Hitchcock to i Commissioner of ‘the Geneval Land Office, | 
| (W. VeD) | February 6, 1900.0 (C. J. W.) 


- December 15, 1897, Walter Tryon made mineral ant No. 493, sur- 
vey 3463, for the Bullion Quartz Mine, at Stockton, California, situate 
partly in the 8. 4 of the NE. 4 of Sec. 10, T. 2N., R..13 E., M.D. M,, 
which had been embraced in patent isausd to Frederick Costa, Novem- 
ber 10, 1884, on his homestead final entry made April 26, 1884. a , 

pal A, 1898, your office directed the local officers to notify the min- — 
eral alaanant that he would be allowed sixty days from notice in which 
to show cause why his entry should not be canceled to the extent of 
the conflict with said homestead entry. — : 

August 1, 1898, the local officers transmitted 6: your office the sworn a 
answer of pate Walter Tryon, corroborated by the affidavits of a num- 
ber of persous, including one made by Frederick Costa, the homestead 
entryman, setting forth that at the time of final entry by Costa, and 
long before that.time, the ground embraced in Tryon’s mineral. entry 
was known and recognized as mineral land; that Costa knew it to be 
mineral land, located and operated as such, and that before the sub- 
_ inission of his final proof the said Costa, who, together with one Bruner, 
- owned and operated an adjoining mine on the same vein, joined with 
Tryon and other mineral owners in empleying a United States deputy 


-. gurveyor (one A. B. Beauvais, since deceased,) who went upon said - 


land and, under instructions of the surveyor-general of California, sur: 
veyed and segregated ‘the mining lands from the agricultural lands _ 


embraced in the homestead application of said Costa, and made offi. ~ 


cial return of said segregation survey to the United States .surveyor- 
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ae 2 "general's office, at San Franoiseo,. California, ‘and fhada and: filed in the: oo oe 


‘United States land office at. Stockton, California, a segregation plat oto 


and Inap of. the mineral lands and mining claims contained within the: | 


: homestead application of said Costa. This survey was made with a 24 
full understanding and agreement with Costa. that his final proofon =| 
his claim was not: to include said mineral land so surveyed. Relying a 


upon this agreement and understanding, the mineral applicant was not | 
present when Costa afterwards submitted his final proof, and did not 


learn of the mistake made until after Datent had issued on oe ne ai 


stead entry. = 
_ It appears that Costa had on an imperfect enawiedes of ttie , English 


language, and was ignorant of the methods of procedure in the land. _ | 
_ office, and supposed that his final proof applied only to the partsofthe 


subdivisions of the lands applied for shown by the survey to be non-_ 

‘mineral, and that it was unintentional and the result of mistake upon 

his part that his final proof embraced a portion of the mineral land of 
: Tryon’s claim, and failed to exclude all the mineral land, as shown by | 


said segregation survey. Patent thereafter issued to Costa, including _—_ : 


. a portion of Tryon’s claim, which Costa did not ¢laim or desire to | 
include in his entry. As soon as his attention was called to the mis-_ 


: take, he, by deed, promptly conveyed to the mineral claimant the land 


go. erroneously embraced in his final. entry and patent, and the said — 
-. mineral claimant, Walter ‘Tryon, thereupon conveyed the same by deed. 


i to the United. States, which deeds were both duly recorded j in. Calaveras Sone a 


. county, California, September 22, 1897, 


The affidavit of Costa filed with the ‘sworn answer of. ‘Tryon is an 


admission of every material matter set up in said answer. 7 | 

- On consideration of the record by 3 your office, ‘September 1, 1398, 
4 together with your answer and. affidavits accompanying it, your office | 
| expressed the opinion th at it was error upon the part of the local officers | 


aoe SEG receive and file the application for patent for the ‘Bullion Quartz Mine, a portion. : 


a the gr ound havin g. been theretofore entered dy. the homestead c) aimant, Costa. 


You further held, in substance, that a deed executed for the purpose —_ 
of reinvesting the United States with title was not oper ative until the 


- same was accepted. by the United States, and that this would not be Vee 


; - -done-unless it was shown that some interest existed demanding such 
” ae reinvestment: of title i in the United States. The oo statement is. ee 
v then made as the basis for declining to accept the deed: | 


ge? ae By No showing has been: ade list the ground i in conflict with the patented home- _ ; 
... stead entry was known to be mineral at or prior to February 23, 1878, the Le = 


| the homestead fiual: entry. = 


a ‘The mineral. entry was therenpon held for eancelation, to ) the extent, nage eee 
Bae of the conflict. ° | ae 

December 29, 1898, the local office haviie reported service 2 of f notice fee 
ee on the mineral entryman of said decision of September 1,1898, and that = 
— no. action had been taken, and the time for appealhaving expired, y our a 
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office canceled said mineral entry as to said conflict. From this action — 


7 the mineral claimant has appealed, and, although said appeal is irregu- — 


lar, yet, as. the case is proceeding ex parte, and the rights of no third — 
party are involved, the record will be considered with a view to a proper | 
disposition of the case on its merits, and the correction of an error in 
~ your office decision of September 1, 1898, rejecting the showing made 
by Tryon. Reference has been Srey ously made to the ground on which 
your office held the showing insufficient. — 

If thé premise were correct, the conclusion based thereon would be 
proper, but the premise in its most essential particular is erroneous, 
viz: in finding that Costa’s final homestead entry was made February 
23, 1878, when, in fact, it was made April 26, 1884, as is shown by the 
tract-book on file in your office, and the evidence, as well as the admis- 
sion of Costa, shows that before it was made he knew all about the 
_ mineral character of the land. This error of fact doubtless resulted 

from taking the date of Costa’s original homestead application as the 

date of final entry, but be that as it may, the premise is nore and 
the conclusion falls with it. | 

The facts presented by the record show that ies gr jin in Saudia 
was known mineral land at the time the homestead claimant made 
entry and obtained his final receipt under the homestead laws. 1¢ fol- 
lows that patent was improperly issued upon said entry, a matter 
which could have been corrected through a suit by the United States 
for the cancellation of the patent and the recovery of title. Costa, 
however, is not claiming the land, but admits that the same was pat- 
- ented to him as the result of. mistake, which he has undertaken to cor- - 
- rect as far as he can, by conveying said ground to the mineral claimant. 

Thus, by the voluntary acts of the homestead entryman and the min- 
eral claimant, all has been accomplished that would have been, if suit _ 
had been instituted by the United States for the cancellation of the 
patent and recovery of title. Why, then, should the deed not be 
accepted? ‘True, it would have been a shorter proceeding if Costa had 
conveyed directly to the United States, instead of through the mineral 
claimant, but it is not believed that this constitutes eroune upon which 7 
to dealing the acceptance of the deed. 

It is made clearly to appear that the parties have. ted) in good faith 
and have attempted to recouvey title to the United States for the pur- 
pose of enabling the United States to convey ground by mineral patent 
which had been previously included in a homestead patentas the result 
of amistake, withoutresort to judicial proceedings therefor. There 
appears to be no valid reason why the deeds reconveying the ground 
in question to the United States should not be accepted for the pur- 
_ poses aforesaid, and patent issued. to the mineral claimant: in accord- . 

~ ance with his’ ene: | | | 

Your office decision is accordin gly reversed, and the sorenaia deed of 
Walter Tryon, reconveying to the United States title to the ground 
conveyed by Costa to said Tryon, for the purpose of curing the mis- 
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take in including it in Tits: (Costa’s ) homestead entry, will be accepted, 


. and said mineral entry will be-reinstated, so. as to correspond. with its 


- original status. If no other objection to said mineral pony ey fo | 


7 _ the same will ne approved for patent in One order, ey 


RAILROAD RIGHT OF WAY_RESERVATION IN FINAL CERTIFICATE 
2 _ AND PATENT. igor a 
. "DENVER AND Rro GRANDE: R. R. Co. v CLAcK. 


A reservation of a railroad right of way, granted under the general act of March 3, 
1875, in final certificates and patents issued for lands tr aversed thereby i is not 
necessary,. and should not be inserted. 7 . | 


Seeretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) a big Pais Le 1900. Be ee (#. G.) 


The register aa receiver: of the local: land: office at Montrose; . 
- Coiorado, on September i 1895, issued to N. Ernest Clack, cash — 


certificate No. 1004 (Ute series), ander the acts of Congress providing a 


for the sale of timber and stone lands (acts of June 3, 1878, 20 Stat. ,89, = 
and August 4, 1892, 27 Stat., 348), for the SW.4of the SE. 4 of See. . ee 


88, T. 4-S., R. 3 E., Ute meridian, in the said Montrose, Colorado, land 


ane: district. This certificate bears upon its face the following notation — 


made by the local office: “Subject to the right of way of the D.& 


7 R. Ge. Ry. Letter ‘FP’, January 5, 1893. ” The letter of your office” 


. referred to enclosed map showing the location of the road of said com: — 


pany in the vicinity of the land described, filed under the act of Con- 


eress of March 3, 1875 5 (18 Stat., 482), a approved. by the e Secretary _ 


_ of the Interior, Davsmbar 20, 1882, 


Your office in its dean of February 16, 1397, directed. that ‘said 
company, the appellant here, be allowed the period of thirty days 
-within which to show cause why the reservation or hotation endorsed 
| on the certificate should not be canceled. ee 


The said company responded to said rule, assert: ‘ting that the notation ae | 


was made under the rules of this department existing at the time-the | 
said certificate was issued, which ruling was changed by the cireular 
of November 27, 1896 (28 L. D., 458), and complaining of said ruling. 
_ The answer to the rule was paseed upon by your office in its said 
decision of July 10, 1897, holding that the case could not be excepted 
out of the provisions of said circular, and holding for cancellation the 
notation or endorsement on the cash certificate of the entryman. | 
The said: company has appealed. from the said decision of your office. 
| ~The entryman has acknowledged service of a copy of the answer of the 
. company to the rule nist and also of a copy of the appeal of. said com- - 


i. pany. 


The decision of your, Sites) is eee upon the: Graal au 


ae in the case of Dunlap v. Shingle Springs and Placerville B. R. Co., (23 | : 
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mv D., 67) which led to the amendment. of the rule. theretofore existing | 
by the circular of November 27, 1896 oo L. D., es — said ial | 
is to the effect that, | , ».. & BB oe 

A railroad right of way under the act of March 3, 1875, is fully protected ig the | 
terms of the act as against subsequent adverse rights, and a reservation of such 


right of way, in final certificates and patents issued for lands traversed enerenys A 18 
therefore not necessary, and. should not be inserted (syllabus). . 


Neither the decision nor the circular includes cases where the right 
of way has been granted under special acts. The right of way, accord- 
ing to the statement in the decision appealed from, was granted under 
the general act.of March 3, 1875, and the circular is still.in force as to 
rights of way so granted: It was remarked in a recent departmental 
decision that there is room for a difference of opinion respecting the 
merits of the distinction made by said circular between a graut by | 
special and by general act, but it was held that while it was in force it 
should be followed (Oregon Short Line Ry. Co. v Harkness, 27 IL. Dy 
430, 431). | 

‘The decisions were fully foviowedl in the case of ‘he Southern Ute 
Allotments (26 L. D., 77, 80) and the distinction made in the circular — 
was followed, the Appellaiit in this case being the company applicant 
here, and it was held that a clause should be inserted in the patent 
- made to Indian allottees setting forth that the conveyance. if made sub-— 
ject to the right of way granted to said company by the special act 
of June 8, 1872, which does not in terms protect the company’s right,. 
but this Wécision is not in point: here, as the map of. location here in — 
question was filed and approved not under the special act On June 8, | 


-. 1872, but under the general act of March 3, 1875. 


It appears from the statement of your office that the notation. upon 
the certificate issued to the entryman, excepting the right of way to the | 
Denver and Rio Grande Railway. Company, the predecessor in title to 
the appellant, was made under regulations then in force, but as under 
the circular now in force, modifying the former regulations in accord- 
ance with departinental decisions, no such reservation or exception can. 
be inserted in the patent to the entryman, the notation on the cash 
certificate of entry was properly directed by your office to be canceled. 

. The decision of your office is affirmed. | 


. —— 


RAILROAD LANDS—SECTION 4, ACT OF MARCH 3, 1887. 


BURTON ET AL. U, DOCKENDORF. 


The ri ioht 4 to receive a. confirmatory patent under section 4, act of March 3, 1887, by 
one claiming under a-contract of pur chase. with a railroad company, is not . 
defeated by a supplemental contract between such purchaser and the company, 
_ tInade prior to the application for patent under said section, where the intent of. 
' said supplemental contract.is merely to postpone the timesfor making theremain- 
Ing annual payments, and to prescribe the. manner of adjusting the rights and 
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| obligations a the parties under the original contract, in n thie: event of the feitine. oath 


of the company’s title by reason of a decision in a suit then pending, but not 
commenced until after the original contract was entered into, if the adjustment: co 


so contemplated has not been made. — 


conclusion herein reached i is overruled. 


7 a a Secretar y Hitcheock to the Commissioner of ihe: General ‘Lond Office, | 
a parece a 2 Hoven. 6: 1900, og ee WO.) 


Appeals ee been filed on behalf of L. S. Datos William Carroll, < 

: L. L. Bassett and E. Riddell from your office decision of April 18, 1899, 7 
rejecting their several applications covering the SW. 4 of See..5, 7, 
96 N., R. 42 W., Des Moines land. district, Iowa, and .awardin g Alfred. 
| Dockendorf the right to complete homestead entry thereof. 

‘The tract in question is within the primary limits of the grant to the 

. State of Iowa made by the act of May 12, 1864 (13 Stat. ., (2), to aid in 


the construction of a railroad from sions City,-in said State, to the 


south line of the State of Minnesota, which grant was by the State of» 


Iowa conferred upon the Sioux City and St. Paul Railroad Company. 


The tract was patented to the State for the use and benefit of said rail- 


road company, but was never patented to the company by the State. 


‘Fhe tract is also opposite that portion of said line of road which was 


duly constructed and the completion of which, in sections of ten miles 
each, was duly certified to by the governor of the State, and it is a 


part of the lands recovered by the United States in the suit brought 
- against the Sioux City and St. Paul Railroad Company to recover and 
quiet title to lands. erroneously patented to the State for the use and. 


benefit of said company. This suit was brought inthe circuit court 
of the United States for the northern district of Lowa, in October 1889, 
pursuant to the actof March 3, 1887 (24 Stat., 556), and a decree was 
rendered therein in favor of the United States at the October, 1890, 


term (43 Fed. Rep., 617), which was affirmed by the supreme court. 


October 21, 1895 (159 U.8., 349). 
In the aGhies opening these lands to éntry those claiming rights in 


any portion of the lands under the act.of 1887, were required to come 

. forward during the period of publication and. oe, notice of their claims. 

- Acting thereunder, L. L. Bassett and fi. Riddell, claimants through a 
contract for the purchase of this tract made saith said railroad com-- 
_. pany, filed in-the local land office, on January 16, 1896, an application _ 
. for the confirmation of their title under section four of the act of 1887, . 
and duly Papmenee notice oF their intention to offer. eee in Support . 
thereof, . aoe 
On February 2, 1896, ‘the ae set ae the | opening of these lands, poe 
a. applications to make entry of this tract. under the. homestead. law were | 
 Mnade by a number of persons, among them being Burton and Carroll, 
two of the appellants. On. March 8th following, Dockendorf also made : 

| application to make homestead entry 0 of this tract. “Onsthe Gey set. for a 


Sweet 





| The decision in Olson v. Traver et al., 26 L. D., 850, in so 0 far as in conflict with the: a. 
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= the offerin g of proof under the application ‘for confirmation of Bassett | 


and Riddell, all the homestead | applicants d efanlted excepting Burton, a : 


| Carroll and Docken dorf, and the hearing proceeded. . : 
_ From the evidence then taken it appears that on November 12, 1887, 


Rachel B. Callvert entered. ‘into a written contract with said prilpond , te 


| company for the purchase of this tract at the stipulated price of $2820, 
tobe paid with interest in ten annual. 1 installments, the contract also 
containing the following stipulation: | 7 —_ 


And it being mutually understood, ‘that the above premises are sold to aid ‘second 


party for impr ovement and cultivation, the said second party hereby further a grees” - 


_ and obligates herself & her heirs and assigns, that all improvements placed upon 
. said premises shall remain thereon, and shall not ‘be removed or destroyed until - 


es _ final payment for said lands. And farther, that she will puuctually pay said sums 
of money above specified, as each of the same becomes due; and that she will regu-- ‘ 


larly and seasonably pay é all such taxes and assessments as may. be lawfully ees 
upon said premises, — Ses Z 

By two subsequent aseenine nts the eontract was etraaien: ed to L. ie 
' Bassett and E. Riddell. - They and their predecessors in interest have — 


paid $1977. 56 to the railroad company upon the purchase price for the = . | | 


land and have paid the taxes thereon, and have cultivated and im- 
_ proved between one hnndred and ony ‘five e and one lin ndred and forty 
acres thereof. . 3 
. '. Upon this record the local land officer: S sustained Bassett and Rid dell’s 
| applieation for confirmation and rejected the homestead application. 
‘Garroll and Dockendorf appealed, and by your office decision of 
: April 18, 1899 , the decision of the local officers. was reversed, upou the. 
— ground that Bassett and Riddell had entered into a ‘supplementary . 
agreement with the railroad company identical with that considered | 
by this Department in the case of Olson v. Traver et al. (26 L. D., 350), 
and therefore were not at the time of their application for confirmation 


- purchasers within the purview of section four of the act of 1887. Your 


said office decision then determined the rights of the several appli- 
cants under the homestead law and awarded the right of entry to _ 
. Dockendorf because he was a settler upon this tract at the time of the. 
7 opening, while the other parties rest alone upon the tender of applica- , 


- tions to enter on the day of the opening. 


In the case of Olson v. Traver et al, it was held by this Deparenent - 
that a confirmatory patent under section four of the act of 1887 can not 
be given to a purchaser of railroad lands whose contract of purchase 
“has been abrogated at the time of the application for confirmation, and _ 
that the supplementary contract. made by Olson was an un abrogation of 

nis original contract of purchase. - 


~The supplementary contract. ‘here in question contains the followin go 


7 stipulations: 


' Witnesseth,. that the parties hereto te enone: iataally: aor ee hat "ie aids agree- 
ment hereinbefore referred to, be, and the same is, hereby modified as follows: . 
‘The time for payment of the several installments of principal and interest men- - 


oe tioned in said agreement how remaining unpaid is Hore py extended to the Sh . 
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of ninety a from ane Erne ie date of Aliae. in thie office ‘é£. ae. clerk of tha 


been supreme cotrt of the’ United States of a decision in that court i in the cause herein- 





before referred: to, provided that such extension: shall not exceed five years from and 


after January 1, 1893; and provided. further, that the installments of principal and — 


- interest mentioned: in said original agreemeut, the time of payment of which is. 


hereby extended, shall bear interest from the times the. same became or ‘shall become | 
due under said original agr eoment until paid, at the rate of six per cent per annum, 

‘The party of the second part shall and does hereby agree, on‘or before October 
first in each year, during the existence of said original agreement, and this modifi- 


- cation ther eof, and as the same shall become due, to pay or cause to be ne all taxes wae 


-and assessments imposed upon said premises. 


That in the event of a decision in the above entitled eGo in tlie thaited States = : 
‘supreme court adverse tu said Sioux. City and Saint. Panl Railr oad: Company as to: 


the title to the said land ahove described, the said par ties of the second part. will 
within ninety days thereafter sur ender said or iginal agreenient and this modifica- 


'd tion thereof to the parties of the first part, at St. Paul, Minnesota, and receive there- oe ae 


for from the said parties of the first part, or either thereof, the amount which has. 
then been paid on said agreement. on account of principal and interest mentioned in — 


said original agreement, the same to be received. and: accepted by said second par-- 
ties in {ull settlement of all their rights under. said original. agreement and this. oo ee. 
“modification thereof, and as « release of. any and all claims: suffered by said parties 


of the second part, their heirs, executors, administrators: or assigns, by. ‘reason of 
_ the failure of the'title of said parties of the first part to- said land. 
That except as herein stated, all the terms and conditions of Si a orig inal a agree- 


“ ment shall continue and remain in full for ce, 


In the decision i in the Olson case it was said: 


- The supplementary contract clearly provided for the Ranuiline anil surrender of 


the original contract andan abandonment of Olson’ 8 rights thereunder, on the. hap- ae 


pening of a stated contingency, and. for the. payment to him of a liquidated sum for - 


said surrender and abandonment. After the supreme court on October 21, (1895, . : ‘i 
. decided that the company had no title to the land, under the terms of the snpple- 
mentary contract and within the time fixed. therein, in contemplation of law, the 


abrogation and annullment of the first contract, and. the abandonment of Olson’s .. 
rights thereunder, became fixed, determined and. complete. In lien thereof he had 
only the supplementary agreement with the company, which. does not evidence & 

purchase by him from the company, but an annullment of a. claim of pur chase. 

‘The first question therefore for determination i is the effect of the sup- i 

- plementary contract entered into between Bassett and Riddell and the 


railroad company Mareh 23, 1893, which is identical with that in the 





“Olson case, althon gh not so. fully set forth. in the decision in that. case 
- asitis-here. If that decision is adhered to, the decision of your office 
must necessarily be affirmed, so far as it denies Bassett and Riddell’s 
application for confirmation. The question is an important one, and — 


has been fully. and exhaustively presented in oral. argument and by ae 


brief. After most careful consideration thereof, the Department. is of | | 


opinion that: the decision in the Olson case 1s > WOH s in PEC ver . this ar oe, ~ 


matter. 
The error in. that deesion: was in filet that the aa sulenenea con- 


tract. worked, either directly. or. indirectly, an abrogation and annul- a 


-Inent of the original contract and an abandonment. of the purchaser’s | 


“diglite thereunder, | . Apart from the provision postponing the times for _ - | oe 
| making the Dre Ie annual payments, aoe the eremal contract, the ae 
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supplementary contract amounted. only to a stipulation that, if the 


_. supreme court, in the suit then pending, should decide against the ., | 
Tight of the company to retain these lands under its grant, the pur- 


-ebasers would, within a stipulated time, accept a fixed sum of money 


. in Satisfaction of all claim for damages suffered by them by reasou of 


_ the failure-of the company’s title. - Tividently its ‘:purpose was to post- | 
~ pone the times for the remaining annual payments, aud to liquidate the 
damages which the purchasers might exact from the company in 

the event of a failure of its title, and to permit the original contract. to 

stand as thus supplemented. The two contracts should be construed 
together as constituting one transaction, aud when so considered. Bas- 
sett and Riddell are as much purchasers as though the supplementary 
agreement.had not been made. The provisions contained in the latter 

7 might have been inserted in the original contract without in ahywise — 
taking from it the character of an agreement for the sale of the land. 

Bassett and Riddell have a contract with the company for the sale of 
this tract which has not been fulfilled and on account of which they. 
have a subsisting claini for damages against the company. That is 
~~ just- what they would have if the original contract had not been modi- 


fied. The rule for measuring the damages may have been somewhat 


changed by the supplementary contract, but it did not, either directly — 

or indirectly, work an abrogation, annulment or abandonment of the 
original contract... The latter continued to be the principal contract, 
while the supplementary agreement was secondary in its nature, aad 
prescribed the manner of adjusting the obligations and rights of the 
parties under the principal contract in the event that the decision of 
the supreme court should render the company’s performance of its. 
obligations thereunder impossible. That adjustment has not been _ 
_ made. While the original contract can not be performed, it has not — 
for that reason ceased to have any force or effect. That the parties 
— did not intend that it should be altogether superseded. by the supple- 
mentary contract is clearly shown by the provision in the. latter “ that 
except as herein stated, all the terms and conditions of said original | 
- agreement shall continue and remain in full force.” | 
In the case of Linkswiller v. Schneider, in the circuit court of the | 
| Unit ed States for the northern district of Towa (95 Fed. Rep., 203, 207 ; 

Judge Shiras, in passin g upon the effect a one of these supplementary 
contracts, said: 7 


Buti it is further contended on behalf of the complainant that because Schneider, ; 
after he had made the contract of purchase, entered into-a contract with the rail- 
way company tu the effect that if the supreme court should finally decide adversely . 
to the right of the railway company to hold the lands under the grant, then Schnei- 
-der would surrender his contract of purch ase to the company. upon payment to him . 
by the company of all money received from. him, this must be held to’ prove the 
bad faith of Schueider in originally entering into the contract of purchase. The : 
assertion of such a contention surely shows- the straits to which complainant is | 
driven. in his effort to make out this charge of bad faith on part of Schneider. ‘This - 
agreement, if it had been fully carried out and performed cw hiens is not charger in 
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| the bill), would she rane ‘had the offect +40 eothie. ie cocci of anes ae ee 
between the railw ay company and Schneider, but it. would not*in any way affect ~ 
- the right ‘of the latter to secure the title of the land fron the ‘United Stabe, under fey Pe 
. the provisions of the acts of 1887 and. 1896. _ 


The bona fides of the purchase from ‘ie railroad company is assailed 


“ ‘upon the ground that the purchasers were charged with notice of the 
‘infirmity in the company’s title. A like contention was’made in the 


case of Schneider. v. Linkswiller e¢ al. (26 L. D., 407),. when it was 


before this Department, but after a careful examination thereof and 


of the proceedings of the legislative and executive branches of the _ 
State government relating to this railroad grant, the contention was — 
held ‘not to be wel] taken. Upon farther, consideration that view is” 
adhered to... | | 

When the Senicider case was afterwards | before the civenit: court, 


| as before cited, Judge Shiras. said upon this point: 


: To charge Schneider with being a ‘purchaser in bad. faith, it 18 necessary 40 WOM sa chat 
“e ‘that, when he made his purchase from the railway company, ‘he ought. to have fore- 
a seen the outcome of ‘liti gation between the United States and the railway company; : 
which had uot then Deen commenced, and which resulted i in a decision which holds, 
‘not that the coinpauy did not earn: the lands in. ‘question, and would not be | 
. entitled to them by a strict legal construction of the act of Congress making the ~~ 

4 - grant, but that as the company did not build the entire line of road contemplated i in | 
the grant, and as it had in fact received the full nwober of acres it had earned, @ . 


court of equity would nob permit the company to: show. that, asa m atter of law, it 


had. become entitled to the lands i in. O’Brien county. 


From a. review of the whole matter iti is hela that askett and Riddell 


are bona fide. purchasers within the meaning of: section four of the act 
of 1887, and the decision. of your office is therefore reversed. The 
. homestead aeons of the other claimants will stand rejected, 


- 


HOMESTEAD CONTEST—ACT. OF JUNE 16, 1898, 
BURNS Vi LANDER. 


The. provision in the me of June 16, 1898, requiring in case of a Seances initiated 
against a settler, on the ground of abandonment at a time when ‘the United 
States is engag ed in war, an allegation in the affidavit of contest that the alleged 
absence of the settler was not due to his employment in the army, navy, or 
marine corps of the United States, is mandatory, and non-compliance therewith 
can not be cured by amendment after service of process ina contest to which the 
statute applies, and in which no appearance is made by the defendant. 


Seoretary Hitchcock to the Omen of - the General Land Office, 


ae ¥. Ds) om = February 10, 1900. | oo: _ (A. Sg, T.) - 


On Apt re 1895, Frank Lander. made homestead entry, No. 7761, | 


. for the NE. 4 of the NE. 3 4 of See, 9, T. Ww 8,1 R. 2 ea Los Angeles, oh, 
California, land district. : | 


On July 6, 1898, ‘Baward Hic Bums flea wis amaayit: of conte. 


feet sald entry alleging t that Lander had a. wholly abandoned eg 
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land and changed his residence therefrom for over ‘tyro years, saa that 
said tract is not settled upon and. cultivated by aos pany as acomres 
by law. oe ; . 
After various a auste to get Saisonal service of: notice on Lander, © | 

Burns filed his: affidavit alleging that Lander -was a resident of South | 
Dakota and asked for a new notice and an order of publication, which 
_ were duly issued, and service was had by publication, citing the parties 


to. appear batons a United States commissioner at San Diego, Califor-. Een ; 
nia, on January 6, 1899, and: naming January 13, 1899, for the hearing: a 


before the. register and receiver of the local Benes . 
_. On the day fixed for the hearing the contestant appeared and sub- 
mitted his testimony. The defendant made default. 


The local. officers recommended that Lander’s entry be ‘canceled. eee 


- Notice of the action of the local officers was sent by registered mail, to’ 
Lander at Jamuel, California, his post-office address of record, but was | 
— returned unclaimed. No appeal was taken from the action of the noua 
officers. : . 7 
On September 21, 1899, your office daidered a desision remanding 
the case to the ieee office to the end that the contestant might amend 
his contest affidavit so as to make it conform-to the requiremeiits of the’ 
act of Congress approved June 16, 1898 (30 Stat., 473), and the cirenu- 
lar of July 8, 1898 (27-L. D., 146), and Burns has appealed from that . 
_ decision to éhie Department. . | 
The act of June 16, 1898, provides— : 


That-in every case in w hich a settler on the public land of the United States andar 
the homestead laws enlists or is actually en gaged i in the army, navy, or marine corps — 
» of the United States as a private soldier, officer, seaman, or marine during the exist- 
ing war with Spain, or during any other war in. hich the United States may be 
engaged, his services therein shall, in the administration of the homestead laws, be | 
‘construed to be equivalent to all sntenite: and purposes to residence and cultivation 
for the same length of time upon the tract entered or settled upon; and hereafter no 
contest shall be initiated on the ground of abandonment, nor allegation of abandon- 
ment sustained against any-such settler, unless it shall be alleged in the preliminary 
affidavit or affidavits of contest, and proved at the hearing in cases hereafter initiated, 
_ that the settler’s areeees absence from the land was not due to his employment: in 
-suclz service. 


| This contest. was initiated after the date of that act, and is: ; bisea 

on an allegation of abandonment. The act clearly inhibits the initia- . 
tion of a contest on the ground of abandonment at a time when the 
United States was engaged in a war, unless it be alleged in the pre-' 
liminary aifidavit or affidavits of contest that the settler’s alleged — 
absence from the land was not. due to his employment in the army, 
navy, or marine corps of-the United States. -The statute is mandatory 


and compliance therewith cannot be dispensed. with by the land depart- 7 


- Ment, nor can non- compliance therewith be cured by amendment after 
-. the service: of process in a contest to which the statute applies and in - 
which no appearance is made by the defendant. The United States. 


was engaged | in a war, within the eee 2 this act, during a + part at + Ps 
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“Yeast of the alieged’ period: of ‘bandon aif ba rs thé affidavit a ane 7 : 


allege that the entryman’s absence from the land was not due to. his - 7 
employment in the army, navy or marine corps of the United States. 
The affidavit was not sufficient. Notice of the contest was not given 


by. personal service, and. the defendant made no appearance. — Without on? 


| deciding whether there may be instances in which the affidavit may be 


; amended, it is clear that it cannot tbe amended in this respect i 10. |. CARES * | ‘ 


like this. 


The decision of your office, i in so faa a as sit holds that said allegation , ae 


isa necessary prerequisite to the initiation of such a contest, is correct; 


- but it was error to direct that the contestant be allowed to. amend the % : 


_ contest affidavit and to. use the evidence theretofore taken. _ | oe 
The decision of your oflice is therefore reversed, and said. contest ae 


° dismissed. 


ISOLATED TRA CT—ACT OF FEBRUARY 26, 1895. 
AARON “HARRIS. 


If a tract of land becomes isolated by remaining un appropriated for three years after 
the surrounding Jand has been. “entered, filed upon, or sold by the govern- 


ment,” and entry is-then made of said tract, it thereupon loses its status as-an- 


isolated tract; and if the entry is thereafter canceled said tract-will not again 
become igied until the ee on of three years from the date of cancellation. 


Secretary Hitchcock to the Commissioner of the General Land Office, 


(W.V.D.) | — - . February 10, 1900, c (G. J.H.) 


Aaron Harris has appealed from your office decision of May 13, 1899, 

denying his application to have the SE. 4 of the SE. 4 of Sec. 18, T. 21 

N., R. 40 E., Spokane land district, Washington, offered at Calc sale, 

as ‘an isolated tract, under section 2455 of the ‘Revised Statutes, as 
amended by the act of February 26, 1895 (28 Stat., 687). 


It appears that. on April 20, 1899, Harris. filed in the local office his’ 


| application to have the shove. described tract offered at public sale as 
an isolated tract, upon which the loval officer Ss, on | April 26th following, 
: peported that— 3 


. Ha. entry No. 9854 made aie 5, 1895 by Vivian B, ae for the SE. 4SE.4 of : 
on 18; Tp. a1N., R. 40 E., W. M, was this eney canceled by poling bent iu this 
office. “3 
We have eee the ap ulicanan: with the recor as of this office, nae as the inact . 


applied for appears to come within the provisions of the act,. we therefore respect- ss 


_ fully recommend the allowance of Mr. Harris’s application. 


Your office, on May 13, 1899, as. defore stated, denied this appion | 


tion, for the reason that— 


‘It is shown by the tract book that the uid SE, + SE. Fi Sec. 18, is. sierouded by ; 
_ land which has been_ ‘appropriated | for more then. three “years last. past, but. the 
tract applied for could not be considered isolated. or disconnected in the meaning or 


‘the statute until three years from date of: the cancellation of H. E, ee 9854. 


Sy 
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Gestion JABS of ihe Revised statis, as Ewronded: ‘By. the act of 
February 26, 1895, under which Harris makes his appieeees provides. 
as follows: 7 


It shall be etal for the Commissioner of the General Land Office to order rte 
markét and sell for not less than one. dollar and twenty-five cents per acre any iso- 


_, lated or disconnected tract or parcel of the public domain less than one quarter sec- 


tion which in his judgment it would be proper to expose to sale after at least thirty . 
. days’ notice by the land officers of the district in which such lands may be situated: 


7 Py ovided, That lands shall not become s0 isolated or disconnected until the same have 


been subject to homestead entry for a period of three years after the surrounding 
land bas been entered, filed upon, or sold by the government: Provided, That. not 
more than one hundred and sixty acres shall be sold to any one person. . 


An examination of the records of your office shows, a8 stated in your 
office decision, that all of the tracts surrounding the forty acres in ques-_ 
tion have been “entered, filed upon, or sold by the government,” the | 
Jast two, the NE. 4 of the NE. 4 of. Sec. 19, and the SW. 4 of the SW.4 
of Sec. 17 “sajna g the tract applied for on the south and east, respec- 
tively,. facie g been selected by the Northern Pacific Railroad. Compnny . 
on June oT, 1888, and patented to said company on May 17, 1894. | 

It is contended in the appeal that as the entryman who made home- 
‘stead entry No. 9854, above mentioned, for the tract in question, had . 
- never complied with the homestead law as to residence and improve- 
ment, the land applied for should be considered an isolated tract not- . 
withstanding the homestead entry of record. This matter has been 
several times considered by this Department, and it has been held that 
while land is covered by an uncanceled homestead entry, it isnot “ sub-. 
ject to homestead entry,” within the meaning of the first’ proviso to Sec- 
tion 2455. (G. W. Allen, 26 L. D., 607; Hand v. De Remer, id., 676.) 

The last of the tracts surrounding the land i in question were. solectod 


by the railroad company, as before stated, on June 27, 1888, and the 


homestead entry for this land was. not made until June 34, 1895, It 
appears, therefore, that the tract applied for remained vacant, unap- 
propriated public land for nearly seven years after the surrounding 
land had been “‘entered, filed upon, or sold by the: government,” and 
clearly became an isolated tract within. the meaning of section 2455, . 
The question therefore arises, Ifa tract of land: once becomes an | 
isolated tract, does it always therefore remain an isolated tract, not- 
withstanding an entry is made thereof which is subsequently canceled ; 
or will the making of such entry take the land out of the class of 
isolated tracts, so that after the cancellation thereof three years, will. 
have to elapse before the tract again becomes isolated? | 

In the case of John P. Shank oe L..D., 296) it. was. held that, 
although— 


other entries’ had been allowed and Alniws made fount ‘einaé to time covering a ee peat 


greater than. that required by the statute, nevertheless the true. meaning of the _ 
section contemplated that no tract became isolated within the meaning of the law . 
~ unless at the time of the application to lave it sold, such tract was euoundes: by 


- 
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| ‘sub ies or filings, or land aiveady: 2014, which entries. or flings 0 or sale had been made a 
‘s ai least three years prior thereto. | 


From. this decision of the Topatmert it appears that a piece “of land - 


does not become an isolated. tract, under section 2455, until, for a | 
| period of at least three. years immed iately. precedin g the application to. 


a - have said tract sold,. it has been surrounded. by lands which have been | 


_ +. “entered, filed upon, or sold by the. government.” Under this ruling, — 
_ cif all the surrounding tracts have at any time been covered by entries 
for a period of three years or more, thus making the land inclosed an © ~ 
isolated tract, and if one of the surrounding entries then be canceled _ 


| m . and the tract previously covered thereby again becomes vacant public 
land, the tract which had been surrounded. immediately loses its status 


as an isolated tract. If, then, alother entry should be made of the 


-. game tract which bad been previously embraced within. the canceled. 


6 entry, the former isolated. tract. would not again become an isolated — ae 


- tract until the expiration of three years from the date of such second : a, 


entry of the’ adjoining tr at. If including the. surrounding lands 


_ within entries which remain of record. for a ‘period of three years or 


: 7 more will thus give to the inclosed land the status of ‘an isolated. tract, a 


oe and the cancellation. of any of the surrounding, entries will again 


remove such inclosed land from the class of isolated tracts, it would. 
seem that the same rule is applivable to the inclosed tract which | is. 


thus. affected ; that is, if a tract ouce becomes an isolated tract, by . — 


 pemaining: ‘unappropriated tor three. years after the surrounding Tand. : 


has been “entered, filed. upon, or sold by the government, and entry: | 


. ae) then made of. chat: tract, it immediately loses its character as an e 
~ isolated tract, and if the said entry is subsequently. canceled, it’ will 


not again become an isolated. tract until the expirauion of es years 
| from the date of such cancellation. © | a 
- Your office decision denying Hartis's qyolieation isin » harmony with 

a the: views herein expressed, and it. is coe affirmed. 


"MINING CLATM—LACHES IN THE PROSECUTION oF APPLICATION, 


=p, Wornnserc Er AL. (ON REVIEW). 


| A mineral applicant by faite. to eta hig application 10 Panpledsn : withia a- a 7 
_ reasonable time after the expiration of the period of publication: of the notice 
thereof, waives. all rights secured by the earlier proceedings on his application ;_ a 


a “and in @ case, arising on the protest of one ‘claiming under an alleged adverse 7 
right acquired after the expiration of the period of publication, where this Tule 


_. has been applied by the Department, the subsequent withdrawal of the Lees on 


will not operate to relieve the applicant from the ae of his laches: 


-Seoretary Hitchcock to the: Cominissioner: of the. ‘General Land Ofe, & 


a (WY. Di) ns February, 10,1900 (AB. P.) 


By denon of N ovember 13, 1899, in the case e of Pp. Wolenberg et als oe ena 


: (9 L. Dy 302), the ; Department directed a cancellation of mineral ss 
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- Pee No. 1842 made December 21, 1898, upon the seciiestion ‘filed: 

- December 2, 1396, by said P. Wolénbere et al., for patent to the Mascot — 
and Petinsylvania lode mining claims, survey No. 10825, Crippled ' Creek | 
mining district, Pueblo, Colorado, on the ground that said entry was 
. not made until the lapse of nearly two years after the expiration of the 


period of publication of notice of said application for patent, no reason — - 
_ for the delay haviug been shown. This action was taken upon a pro-. | 


test against said entry filed by Robert A. Christy, in which it was © : 


' alleged, among other things, that the applicants for patent had failed — 


to make an expenditure of $100, in labor or improvements, upon the 


Mascot claim during the year 1896, or at-any time thereafter, and that. 
_ by reason of such failure protestant had relocated said Mascot claim | - 


March 23, 1897, as the Riverside lode. 
The-mineral entrymen have filed what is denominated a motion oe | 
review of said departmental decision, whereby, ‘and by .the brief of — 


. counsel and other papers accompanying the same, it is alleged and 


shown that by a compromise between the parties since said decision — 


_ was rendered, Robert A. Christy “has wholly. merged his interests, a 


acquired by the relocation, with those of: Wolenberg et al.,” and in view 
- thereof has withdrawn his said - protest and 10 longer asserts any 


— relocation rights upon the premises in question.” It is thereupon asked — 


that the former decision be revoked and the mineral entry allowed. to. 
stand, upon the suggested theory that by reason of the merging of the 
interests of the parties, and the withdrawal of protest by Christy, the _ 
~ question of the delay in making said entry has become a matter solely ; 
: between the government and the mineral claimants. ae 
As the motion relates only to matters which have occurred since the > 
former decision was rendered,-it cannot be considered asa motion for 


review. Looking to’ the substance rather. than form, however, and — 


treating the motion as a petition asking supervisory action, it is.not. 
believed that sufficient gr ounds h ave been shown for entertainin 2 it. 
~ By the former decision it was held that the failure of the applicants 

for. patent to prosecute their application to completion within a reason- | 
able time after the expiration of the period of publication of the notice » 

' thereof, no reason for the delay being shown, constituted a waiver of .: 
’ all rights obtained by the earlier proceedings, upon their application. : 
This ruling rests u pon the principle, as clearly stated in said decision, 
that the assumption declared in section 2325 of the Revised Statutes, — 


that no adverse claims exist in those cases where no adverse claim is ~~ 
a filed in the local land office during the period of publication, relates to 


the time of the expiration of the period of publication and to adverse - 

claims which might have been made known at the local office prior to | 

that time, and does not relate to, or have anything to do with, adverse — 
claims which may be initiated after that time by reason. of failure bY | 

_ the applicants to comply with the law or otherwise. 2 

In this case the protestant asserted an adverse claim by reason of | 


relocation atter the Lexpaauon of the period ot publication of notice of 
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ns 7 the application for ‘patent, baseas upoii A the alleged failnre of the: ori ae 2 


. . Claimants to make the annual expenditure in- labor or improvements @ 3a 
~* » necessary to the continued maintenance of their possessory title as _ 

against subsequent locators. The fact. that since the former. decision — 
was rendered, the protestant. has, by compromise with the applicants, 
merged his interests, acquired by the relocation, with those of the _ 


applicants, and withdrawn his protest, does not materially chan ge the 
Situation as affecting me application of the principle announced in that 
decision. 

It is practically conteded by the TSHnOnats that in the face of the . 
protest the ruling of the Department was: correct, but it.is contended — 
that since the withdrawal of the. protest there is no longer.any reason _ 
‘for the ruling, and it should, therefore, be revoked. This contention is 


not believed to be tenable. . "The effect of the former decision was that — 


_ the applicants for patent, by reason of their laches, had waived all ae 
rights obtained by. the earlier proceedings upon their application. 


Having thus waived their previously acquired rights as applicants for 


e patent, they could not be reinstated in those rights simply by securing x 
_ the withdrawal. of the. protest which. furnished. the occasion for the — 
| departmental action. The withdrawal of that protest does not re- -entitle — 


‘them to the benefit of the statutory assuinption that no adverse claim. — 


exists. The benefit of that assumption can’ only be obtained, or re: 


established, in the manner prescribed by the statute. That must be 


- -done. before the land department, is authorized, to pase the claims to. | 
entry and patent. 3 


Tt was stated in the former. ‘decision that. in . the presence of the. . 


7 : : asserted relocation of the Mascot claim, the applican ts for patent were ae 
_ not in a position to urge that their laches or delay be disregarded. . 


a The subsequent | compromise with the protestant, whereby the with: : 
drawal of his protest was secured, does not place them in such a posi- « _ 
5 tion in this respect as requires | the: ‘Department now to disregard their 


~~ Jaches and delay. | It is not believed that the facts of this case would) : 


-. justify. such a course, or that good administration would be promoted 
thereby. Betore the entry of the Mascot and Pennsylvania claims 
others than Christy may have made relocations of all or portions 
thereof.on account of the alleged failure of Wolenberg e¢ al. to do the 
required annual assessment work, and the only method prescribed for 
- giving notice to and protecting the rights of any such relocator.is that 
set forth in sections 2325 and 2326 of the Revised Statutes. Barklage 
et al. v. Russell, 29 L. D., 401; Brady’s Mortgagee v. Harris e¢ al., Ibid, 
426. 
The ° petition is accordingly d denied. 


DECISIONS RELATING pci irsseoraes AQT 
a MINING CLAIM—EXPENDITURE— - RELOCATION — NOTICE, 
_Nreison v, CHAMPAGNE MINING AND MILLING Co. 


“Where & mineral saplieation embraces seperal locations held. in common, and by 

- protests and adverse claims it is prevented from passing to entry prior to July 

1, 1898, an expenditure of five hundred dollars upon the group is sufficient, 

under amended rile 53 of mining regulations. 

‘A certificate of the surveyor-general showing the statutory expenditure of five 

hundred dollars within the period of publication, may be accepted, though not 

_ filed until after the expiration of such period. 

‘A relocation of the land embraced within a subsisting mineral entry, based upon a. 

_defanlt in the performance of annual assessment work prior to the aliownuce: of 
the entry, can not be made. 

A published notice of application for mineral patent is sufficient, in the matter of 

describing the claim, if the notice, taken as a whole, designates the pa: of . 

the applicant’s claim on the ground with substantial accuracy. 


asi. Hitchcock to aie Connie of the General Land Office, 
(W. V.D.) fe February 12, 1900. — (0.5. W.) 


It appears hat: im erin 1896, the Champagne Mining and Milling oy 
onlay filed application for patent No. 1611, for the Deadwood | 
Nos. 1, 2,3 and 4 lode mining claims, survey No. 9998, Cripple Creek | 
mining district, Pueblo, Colorado, and proceeded to publish and post 
notice of said application for sixty days, beginning April 25, 1896, 


a | against which application adverse claims were filed: during the ‘period % . 


of publication by the Ben Hur and Stewart lode claimants. Several 
protests against the application were also filed by other parties. After 
~ the suits on said adverse claims were adjudicated by the courts, and 


all the protests theretofure presented had been withdrawn, to wit: 
February 18, 1899, the said cy made mers entry No. 1958 7 


~ under its application. - 
— June 9, 1899, H. Carl Neilson. filed. nid esrateet against fe issuance 
of patent on ad entry. June 16, 1899, he filed an additional protest, : 
and June 20, 1899, an amended protest. Said protests were accom- 
panied by a nantes of supporting affidavits. 

' June 9, 1899, the local officers informed your office of the allowance 
of acral entry No. 1958, and transmitted Neilson’s original protest 
and the affidavits filed therewith. ‘Subsequently the additional and 
-ameuded protests and affidavits were transmitted in the order in- 
which they were filed. August 16, 1899, your office took them up, and - 
‘after considering’ them together, nee in substance, that they did not 
warrant the ordering of a hearing, and dismissed them. From said 
decision Neilson has anv eee to the. Department, Eayening errors as — 
follows: 7 | 

1. In not holding that the sum of five hundred dollars in labor.and jwiproweurents 


had not been made and expended upon each of said-claims, and that $2,000 worth of é 
work had not been done upon and. noe the benefit of said group. . 
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9, In holaing that it. was unnecessary to expend $2 000 for the benefit of the entire : ; i 


| group. ae 
3 In not holding that there had. not been $500 worth of improvements expended ao Fe 
upon said group of claims. res 


4, In not holding that the said mining pvalatins were , forfeited suid: Ghamaau 
M. & M. Co. because of its failure to. perform the annual assessment work thereon 


for the years 1897, 1898 and 1899, and fori its failure to resume work thereon in. good’ .s. 


ie faith before relocation by. protestant. and in not holding that:a preponder ance of hh - 


> the proof discloses that only $27. worth of work had ‘beer eeecndes on a said claims we 


. in 1897 aud 1898. 


— 5,-In not holding that the protestants relocated the geotad ¢ on May 1st, 1899, ‘at ‘ . * | 
time when said compauy was in. default as to the requirements: of’ labor. and. Sy 


improvements for the two preceding years. of 1897 and 1898, % 
_6, In holding that Neilso’ s relocations are void. because the Jand was cover sa. ‘by 
-’-a subsisting mineral. entry, wheu as a matter of fact said entry was s then invalid 
because of a failure to com ply with the law, ee : : > 
ate hig not holding that the survey or-general’s peru ieate of $500 w orth of improve- - 


~ ments was. not. filed within the period of publication of notice of application as: 





required by section 2325 R. 8. U.S. ,and that. the failure to.so file said certificate fe 
defeated the right to make entry ind receive patent. - | 
8. In not holding that the publishéd notice of application did not state the names 


of the adjoining. claims or book and. page where the record of location might. be 


found, and in not holding that such omission was fatal to the right to make entry. 


The first and second grounds of error may be properly considered » 
together as constituting the same contention. 

That contention. is, in substance, that under the law, where a icra 
application embraces several locations held in common, the applicant :. 
must show an expenditure for the benefit of the group equal in the 
aggregate to $500 for each location. The surveyor-general certifies as 
to the group in question that the applicant, before the expiration of 
the period of publication, made improvements of the value of $2,320. . 
This certificate is attacked by the protestant.. The case, however, - 
“appears to come within the proviso to paragraph 53 of the mining 
circular approved March 14, 1898 ae LL. a ee That proviso is as 
follows: | | ae oes 


| That as to all applications for patent made and passed. to entry before. July 1, 1898, 
or which are by protests or adverse claims prevented from being passed to eutry 


before that time, w here the application embraces. several locations held in common, — 


vee proof of an expenditure of five hundred dollars upon the group will be sufficient and | | 


an. expenditure of that. amount: need not be shown to have been made ge or for . 
6 the bene fit of, each location embraced i in the aopucaton: : = 


‘Though: the application i in question appears to ave been. filed April Ca 


25, 1896, protests and adverse claims were filed, which had the effect of . oe 
preventing. it from: being passed to entry before July.1, 1898. It is — 


& therefore within the proviso above quoted, and in view thereat it was 


: " only necessary to show the: ce of five hundred tats. eel Ps “ = 


the group. 


The third grand of error sim ply ‘denies ‘that an exnenlitaks of five i | 
“ hundred noua Super aa proub, was smade. ‘This contention i is sdisproved Dee oe 


Fa ‘ 
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ied the Svidenes filed by pr otestant himself, to say nothing of that filed. 
by the applicant, and it: need. not be. further considered. 
The fourth, fifth and sixth specifications present the conténtion that 
said company forfeited its mining claims by a failure to make the | 
_ required annual expenditure i in labor and improvements thereon for the ~ _ 
years 1897, 1898 and.1899, pending its application for patent, and that — 
on May 1, 1899, and befere the company resumed work on said claims 
the protestant rélocated the ground. Since the company had the entire — 
calendar year within which to do the assessment work for the year 1899, 
‘and’ since the protests of Neilson were filed in June, 1899, the reference — 
-. ‘to the assessment work for that year is in any event prematare and for 
that.reason disregarded. | 
~ The claimed relocation of the ground in controversy by. Neigss was 
made on May 1, 1899, more than two months after the company had _ 
| furnished - the. required proofs, made due payment of the purchase. ~ 
| price, secured the allowance of its mineral entry and received a cer- 
tificate, of purchase for the land. The annual. expenditure: upon a ~ 


_ miniug claim of ove hundred dollars in labor or improvements, some-- . 


times called assessment. work, required: by section 2324 of the Revised 
. Statutes, while necessary to fie continued maintenance of the possess- 
ory title as against subsequent locators, is not a ‘condition to obtaining — 


~.apatent. In this respect it is essentially different from the expendi- | 
_ ture of five hundred dollars required. by section 9395, which does not. ~ 
affect the possessory title but is a condition to obtainin g a patent, and 


_ is therefore a matter between the applicant for patent and the govern: . 
ment (P. Wolenberg et al., 29 L. D., 302), A failure to. perform the 


annual assessment work upon a mining claim does not ipso.facto work — 


a forfeiture of the claim but only subjects it to relocation thereafter 
and before the claimant resumes work. But the necessity for the per- 
formance of such annual assessment work ce ases when the purchase 
price is paid and mineral entry allowed.: By the purchase and entry of — 


. a mining claim according to the mining laws, the equitable title immedi-— . 


ately. passes to the purchaser, his right to a patent is thereby estab- 


| lished, and the requirement as to the performance of annual assessment _ 


work is at an end (Benson Mining and Smelting Co. v, Alta Mining | 
and Smelting Co., 145 U. S.,.428; McCormack v. Night Hawk and Night-— 
_ingale Gold Mining Co., 29 L. D., 873). The entry of a mining claim _ 
properly allowed, therefore, as effectively terminates the. right to 


— relocate the sein because of failure to do the annual assessment work 


thereon, as would the resumption of work by a claimant in a case-where 7 
- entry had not been made. -At the time: of the alleged relocation by: — 


Neilson these claims were embraced ina subsisting mineral entry and . - 


_ DO relocation thereof, based upon auy defaultin the doing of the annual 

assessment work prior to the entry, could then be made. | | 
_Thongh more than two years elapsed between the ‘application for 

patent. and the entr y, this cetey was caused by adverse suits, and by. 
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re against the allowaaice ie the entry, the atter, ot’ nigh were - 

— not withdrawn until Ji anuary a 1899, ~The entry was made February. Sa 
18, 1899. . The delay ther efore i in carrying the application for patent to. 

5 ae was not voluntary on the part of the applicant and did not t work : 


an abandonment of the application. 

The seventh specification, wherein it is alleged that the cértificate 
of the surveyor-general as to five hundred dollars worth of improve- 
ments upon each claim was not filed within the period of publication | 


_ of notice of the application, ‘is without merit, for reasons already 
- Stated, and others now to be stated. Neilson was no party to the case 


at the time the certificate was filed, and does not allege or show that. 
he had any sort of right to the ground in question at the time said 


certificate was filed or at the time mineral entry No. 1958 was made, 3 


dollars. shall be filed during the period of publication is ‘directory only, not manda- 
tory, as to the time when such proof shall be made; and proof, therefore, filed after ~~ 
the expiration of said eas showing said expenditure made in’ due ime, may be: Se mig 
-_ properly. considered. . i as 7 


_. but if he could now be heard, the objection is insufficient. | 7 
OF as A. similar contention was. considered in the case of Draper et al. w bs. 
<7 a Wells et aei(25- L. Dy , 550), wherein it was held, (sy Habus) that: 


The statutor ¥ requir ement that proof of expenditure to the amount of five hundred = 


— The certification to which Spieiion is ; made, though filed after spanes : 
. expiration of publication, shows that the expenditure referred to’ was’ 


made. within the period of ) and is ‘within the rue above: 


quoted. 7 os 
E ~The eighth cpbeiadutiont presents the contention ee bie omission to: | 
‘state in the published notice of application the names of the: adjoinin (oar 
: ~ claims, with references to the record of location, is fatal to the entry. 
_. The objection is. purely technical, there being no pretence that Neilson 
or. any one from whom: he Sains: had any interest in the land, or any: a 
| part. of i at any time within the period of publication, or that he was 
in any way misled by the omission complained of. The conflicting -_ 


claims are referred to in.the published notice by number of the survey, 


instead of by the name of the claim, which is data from which the 
name could be readily ascertained, and is ‘sufficient to put a prudent 
man upon inquiry.. The effect of a similar omission was considered in 
the case of Gowdy v. Connell (on review), 28 L. Dy 240, and it was held 


aeyuabys) that: 


~The sufidiency of a published notice of application for mineral patent must be 
determined by taking the notice as a whole, and if, when so taken, the situation of 
the applicant’s claim.-on the ground is designated with substantial accuracy, the 
notice should he held sufficient. 


Under the authority supra, poet of Hallett oni: Hamburg Loles (2 (ie 


Ee L ‘D,, 104), the objection insisted upon must fail. 





ae . The published notice of application contains such description of the a 
bas claims a as. make them peey ¢ of identification, and such as, would inform a 
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of the extent of the conflict. ~ 


No: valid reason to the contrary being show your office decmion 


appealed from is hereby affirmed. 


| man of or dinary intelligence and prudence, who had conflietin g claims, | 


Pending the appeal here, your office forwarded, without action, plat: 


and field notes of an amended survey, returned by the survey or- 
. general of Colorado, in accordance with your instructions of May 4, | 


1899. ‘These papers are returned for appropriate action by your office. 


MINING CLAIM—EXPENDITURE—RULE 53. 


AUGUSTA SCHLESSENGER, 


The proviso to rule 53 of the mining. regulations, with respect to the. expenditure 


required to be shown in the case of an application that embraces several loca- 


‘tions held in common, is ‘not applicable, where the failure of the pplication to - 
_ pass to entry before July 1, 1898, is due to the applicant's’ fone” in peadenng | 


the ac ~gonoral’s | cer tificate as to a“ expenditure. 


“April AI, 1393, ea. Schlessenger filed epsiacon for patent, 


“ Secretary Hitchcock to the Conn none: of the General Land Office, 
| On Vi D.) : _ ee 15,1900. _ (A. B. P.) | 


- 


. No. 2 2527, for ays Sunset, Monte Carlo, K. C., and K. P. lode mining 


claims, survey No. 11936, Cripple Creek mining district; Pueblo, Colo- | 


price for the land was paid. 


| November 22, 1898,-the applicant filed the certificate of the surveyor- 
2 general, dated November 11, 1898, showing that Jabor had been ex- 
_ pended and improvements wade upon said claims to the aggregate 
value of $1,050, which certificate also contains a statement to. the 
| effect that said jabor and improvements were— | 


completed and paid for before the 22nd day of June, 1898, the date of the expi-- 


ration of the period of advertising sail claims, but failure to file this certificate 
was caused by a- nau ecratandsie on the part of ‘the agent in charge of the 


. application, 


November 23, 1898, the isda officers declined to allow entry upon saaid 


application for ‘the reason, in effect, that the certificate of the surveyor-: 
general failed to show an expondithrs upon said claims, by the applicant _ 


or her grantors, of an amount equal to five hundred dollars for each 


senger appealed to the Department. | 


B y Rule § 53 of the mining emange (28 a D, 579, 603), iti is declared, | 


 rado. June 29, 1898, a fav days after the expiration of the period of — 
- publication of. notice of said application, the necessary proofs of the’ 
due publication and posting of said notice were filed, and the purchase 


- location embraced in said application. Upon appeal to your office, the _ 
action below was affirmed February | 10; 1899, and thereupon Schles- 
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| aes owes things, as explanatory of section 2395; of the Revised 


_ ee as follows: 


The claimant at the time. of filing the application for patent, or ae any tune within | 
the sixty days of publication, i is required to file with the register, .a certificate of the 
-gurveyor-general that not less than five hundred dollars’ worth of labor has been. 


expended or improvements: made, by the applicant or his grautors, upon each loca- - 


- tion embraced in the application, or if the. application embraces several locations: 


~ held in common, that an amount eqnal to five hundred dollars for éach. location, has a oe 


7 been so expended upon, and for the benefit of, the entire SOUPS hear ear ovided, - 
‘That as to all. applications for patent made and passed to entry before July 1, 1898, 


or which are by protests or. adverse claims prevented froin being passed to entry: ne = 
before that time, where the application embraces. several locations ‘held in-common, 


‘proof of an expenditure of five hundred dollars upon the group. will be stifficient: nad 


_ an expenditure of that amount need uct be shown to have been made | upon, or for the: . — 


ee benefit of, each location embraced in. the application. — 


The appellant contends th at, ‘inasmuch as her. application for ee 7 
| was prosecuted : to completion i In every particular except as to the filing © 
of the required certificate of the surveyor- general prior to J uly 1, 1898, 


- the same is within the terms of the proviso to said rule, and. that entry oats 
should have been allowed thereon upon the filing of the certificate of 4 - 
the surveyor-g ceneral November 92,1898, NUNC pro tune, as of Je une 29, 1898, ae, ee 


the date when the proofs of publication. and posting were filed nl pay-. 


ment for the land was madé; that in view of the recent departmental — 


decisions to the effect that ‘the statutory requirements relative to the ~ 
filing, during the period of publication, , of the certificate of the surveyor- 7 


Di general showing the expenditure of five hundred dollars.in labor or 


aa improvements, is dir ectory and not mandatory, (Draper tv. Wells, 95 LL. D., ” 


- 550; Floyd 2. Montgomer y, 26 L. D., , 122), there is no good reason why — : 
fa said certificate. should. not have been accepted when. filed November 


22, 1898, and entry ¢ allowed ; as of the d ate when the other proofs were oe 


- sub mitted. 


‘The proviso to said Rule 53. pes only: ts ses bie fo uaa. 


- 4 made and passed to entry prior to July 1, 1898, or which were by pro- ioe 
tests or adverse claims prevented from ee g passed £0 entry before that ; 


time... The application i in question hasnot yet been passed to entry, and 
_ there is no pretense that it was prevented from being passed. to entry 7 
- prior to J uly 1, 1898, by protest or adverse: claim... It was not in a con--: 
-. dition to be passed to entry at any time prior to that date. - Entry could: | 
not have been allowed in the absence of tle : surveyor: -general’s certifi- - 
- eate required by the statute to be filed, aud this was not done until 


Ne ovember 22, 1898. The statute makes it the duty of the claimant to < | 
file this certificate, and compliance with the statute in this particular “4 


was just. as much a prerequisite to the allowance of. entry, as was. any | 


omer proceeding upon the application for patent. The doctrine an- | 7 
nounced in the cases of Draper ’ v. Wells and ae v Montgomery, supr hy A ae 


ean have no application to this case, , 
‘It is further contended that the failure to sooner file the éertificate — 
of t me SSuENeyoN general y was due to a nisunderstanding between that a 
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oe officer aia the agent whi had the application for patent in change: an<l. 
that it was, therefore,.no fault of the applicant that the certificate was 


not sooner filed. There is nothing in this contention. It was no part . | - 
of the duty of the local officers to look after the matter of filing said 


certificate. The law has specifically placed that duty upon thé mineral 
claimant. She should have seen. to it that the certificate was ‘properly 
and timely filed, and she. must, therefore, abide the consequences of her 
failure in this respect. -It was in no sense the ie of. the government 
that the certificate was not sooner filed. | | 
Neither is there anything in the contention that. the Haimant! should 


have been notified of the defects in her proofs the day the same were 


filed—June 29, 1898—whereas she was not so notified until July 11, 
1898, It was net duty to see that the proofs were complete when filed, 
and having failed to do so,. she cannot complain of the delay of the idea 
officers in not taking the case up for examination until after July 1, 1898, 
which delay appears to have been made necessary by the press of ie 
business requiring attention. ‘The local officers cannot always consider 
and act upon the proofs in support of mineral applications the day on 

- which they are filed. The due and orderly despatch of the business 


coming before them in the regular discharge of their duties requires | 


that cases should be taken up and considered in their order, and such 
seems to have been the course pursued in this case. - 
In view of the foregoing, it is clear that the application in question i: is. 
not within the terms of the proviso of said Rule 53; and as the applica- 
tion embraces four locations held in common, itis equally clear that the | 
-certificate of the surveyor-general was not sufficient - warrant the. 
allowance of entry at the date of its filing. 
| ae decision of your office is oCOre Ney affirmed. 


HOMESTEAD ENTRY—CITIZENSHIP ee 
|“ Hastines AND DaKora Ry. Co. 2. Rogxum. 


- The child of an alien, occupies under the homestead law, the status of one who has 
_ filed his declavation of intention to become a citizen, where the father, during — 
the minority of such child, declares such intention, but does not soimplets his 

naturalization before the child attains his majority, or thereafter. © 


. Secretary Hitchcock to ihe Commissioner of the General Land Office, 
| (Ww. VoD) .§ © January 15, 1900. —  » (B.S. HL.) 


The Hastings and Dalows Railway Gonnecy has Appenled from your 
office decision of October 20, 1898, holding the company’s indemnity 
selection list, filed-on October 29, 1891, as to the 8. E.4 of Sec. 17, T. . 
122 N., R. 43 W., Marshall land. district, Minnesota, for pancolletion: 
with a Vine to allowing the homestead eppieanen of defendant, Rog D- 
lin, therefor. 
‘The land is within the aa ame! limits common to the grants to the 
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Be Paul, “Minneapolis and Manitoba: abd: the Hastings: and Dakota Se 
Railway Companies, for which withdrawals were se but. revoked oR 
: on May 22, 1891 (12 L. D., 541). Sie 
The respective claims of said companies, within such! indemnity Hes 
limits, were considered by the Department on October 23, 1891, ina 


ease between said companies (13 L. D.. 440). In that case. the selec-_ ote 


tion list of each of said companies, which included the land in contro- ‘< 
versy herein, was rejected, and the lands: were held to be | , 


subject to entry by the first legal applicant, or to selection - by the: company tie 


“presenting application therefor in the manner prescribed by the regulations govern- _ 


ing such selections, 


On October 29, 1891, purstant to that decision, the eines wan o 
ae, Dakota company filed a list of selections, which included the above, i 
described tract, designating a proper basis therefor. — 

On April 6, 1894, Christian A. Rognlin presented a romieetea aan 2, 
 , cation for the sae tract, alleging in his corroborated affidavit, filed — 
- therewith, that he settled upon the land in April, 1890, with the inten. : 
tion of claiming the same as a homestead, and had resided thereon 
ae ~ continuously ever since; that. he had a house, barn, granary, and 120 40s 
oo acres of breaking on the premises, of the value of $1, 000. , Hes 
The: company filed a protest against the allowance ‘of Rognlin’s ante ee 


cation, claiming superior rights under its indemnity selection, and 


- asked a hearing thereon, but in no wise traversing Rognlin’s alisgae® we 


- _tions:as to settlement, residence, and improvements, or the. statements | : 
of -his homestead aftiday it tending to show that he was B onalnen: TOW 
‘make entry. 


No heari ing seems to have been ordered ‘in.the cas e, pat the papers | 


28 “were. forwarded to your office, under instructions therefrom, without — . 
-- gction thereon by the local officers, and on October 20, 1898, your office | 


decision held that-since the company, in its protest, did not traverse: a 
the allegations of Rognlin, a hearing was not necessary to determine. 


the ri ights of the parties; that he was a qualified entryman and actual 


os “settler upon the land for the purpose of securing a home when the 


company made its selection thereof on October 29, 1891; and that 


“under the ruling of the Department in the case ‘of Vandeberg V- 


— Hastings and Dakota Railway Company (26 L. D., 390), the subsequent : ee 
. selection. of the company was incapable of defeating the prior settle. —~ 


ment claim of the applicant,” and the compauy’ s selection the tr act % 


| was. held for cancellation. 


_ The appeal of the company from’ the decision of your office brings i 


the case before the Department for consideration. _ 
An examination of the case shows that Rognlin’s declaration of . 


7 intention to become a citizen of the United States, made on March 26, - 


1894, was filed with his homestead application. Subsequently, on ~~ : 


| “April 30, 1896, his affidavit was filed stating that he was born in Nor- | — 


a - way in the year 1864, and came to the United States in 1882, with his. | 
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a ‘Ytatlier, Anders P. ‘Roenlin, who, on February 28, 1883,. declared. his _ 


intention to become a citizen of the United States, and that his father 


: | -died in the autumn of 1883. 


A duly certified copy of such declaration of Anders P. ‘Rognlin a is on 
file in the case. It will be noted that this declaration of intention by 
- the father was made while the son was a minor, and the applicant — 
- claims that by reason of such action on the part of his father he, the 
applicant, was a qualified homestéad settler at the time he made settle- 
ment upon the land-embraced in his application, in 1890. 
- In the case of Boyd v. Thayer (143 U.S., 135), in which the question 


of citizenship of the governor of Nebraska was involved, it was said 


that “clearly, miuors acquire an inchoate status by the declavation of 
intention on the part of their parents.” In the case of Meriam ». Poggi 
(17 L. D., 579), it was said that “this inchoate status is all that is _ 


required to qualify one to settle, and file under the pre- enption law,” a 


and that, “to all intents and purposes, the declaration of the father is _ 
‘that of the minor child.” | 
In the case of Weisner ». Clem (26 L. D. - 300), it was held, that— 


- the minor child of an alien, who, during the minority of such child, ‘declares his | | 


intention to become a citizen, but does not complete his naturalization betore the 
child attains his majority, or thereafter, occupies, under the homestead law, the 

status of one who bas filed his declaration of. intention to become a citizen. 7 
Under ‘the for egoing decisions, the applicant, Rognlin, was qualified, 
‘as to citizenship, to make entry on October 29, 1891, the date of the | 
- company’s indemnity selection of the tract involved. ‘His status in 
‘this respect was not changed by reason of his having, en a. 


made declaration of his intention to become a citizen. 


This case is similar, in all other essential respects, to the case ot 
Hastings and Dakota Railway. Company v. Julin, decided by the 
Department - on October 18, 1899 (unreported). In-that case the ques- 
tious involved were fully considered and stated at Jength, and it is 
‘unnecessary to repeat.them herein, — 

. Your office decision, in favor of Rogulin, is affirmed, and upon his ~~ 
: perfecting entry within a time to be fixed by your office, the EO any's: | 
selection of this tract will be canceled. | a 


- INDIAN LAND3—ALLOTMENT—DEATH OF ALLOLTTEE.  _ 
OPINION, 


Wien: an. Tadien allotiee dies before the issuance of the trust patent, without heirs, 
all declobad under the allotment become extinct, and the aounent shonld be — 
canceled. a 

_ Assistant Attorney- Gener al Van Dawes to the Secretar y ‘of the Interior, 

February 15, 1900. (CL W. P.) 


, By reference, deen January 13,-1900, a communication from the 
' Indian Office, dated December 22, 1899, tr ansmitting an application to - 
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nantes the Indian allotment No. 15 of Pete Cheney, nade November ae 


87, 1895, covering the N. $ of the NW. fof the W.4 of the NE. tof 


Bee 32, T. 18 N., RB. 7 W., San Francisco, California, series, is referred : 
to me for an opinion upon. “the matters therein presented. mo a 
‘This contest affidavit, filed J une 15, 1898, alleges— 


| hae the said Pete Cheney is dead; that he died at the Colusa county hospit: al, in 
said Colusa county, on the - day of February, 1896; that said Pete paeney has a, 





. never ‘been married and. that he left no issue. or heirs at law. 


Tt appears from. the letter of the Commissioner of Indian Affairs 
that the Commissioner of the General Land Office, under da te of July 6, 
1898, transmitted to the Indian Office said. affidavit of contest, and that 
upon an investigation instituted bythe Indian Office, it was ascertained — 


that the said Pete Cheney, the Indian allottee of said land, was dead, 


that he had never been mar ried and left no issue or heirs at law, and 


; - that John W. Cheney,’the contestant in said affidavit of - contest, was 
‘then: living upon said land. 7 a 


It is also stated by the Commioner nee the records of the Tnilan | | 
Office show that an Indian named Pete ‘Cheney made application, on. 


- October 4, 1895, for an allotment of one hundred and sixty acres of 
land undér the ith section of the act of February 8, 1887 (24 Stat. , 888), 


ae amended by the act of February 28, 1891 (26 Stat., 794), ‘and that — - 


under said application an allotment ae the land above described was 
made by a special allotting agent on June 7, 1897, which was oy Puke 
oe approved by the Secretary of the Interior. . oo 
: The facts, of which a brief summary is given: eee are set out- in 
. detail in the communication of the Commissioner of Indian Affairs, and = 
eat appears from an inquiry in the General Land Office that a trast pat- a 
ent has not issued upon said allotment. No question therefore ariseS 
as to the disposition of an Indian allotment upon the death of the allot- 


_— tee without heirs, subsequent. to the issue of the trust: patent. There | 7 
> Gan be-no doubt that when such allottee dies before the first or trust 


patent without heirs, all rights under the allotment will become ex tinct, - 
-- and that the allotment should be canceled. = 
~ -T concar with the Commissioner of. Indian ‘Affairs that. J a WwW. 
Cheney’s application to contest the allotment to Pete Cheney should 
not be entertained, and ain of opinion that. in view of the. evidence 
“-gecured by the investigation made by the Indian a Office, the said allot- 
ment should be canceled and so advise. ee, | 
_ Approved, February 15, 1900. 
«ELA, Hircucocg, 

ae? ae “Seeretary. 
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/ ABANDONED MILITARY RESERVATION—TOWNSITE ENTRY. 
OPINION. | | 


Lands within an abandoned military reservation, opened to disposal under the ace 
of August 23, 1894, are subject to townsite entry under. the provisions of section — 
2387, R.5., the lands when s0: entered to be paid for at the appraised value. : 


Assistant Attornes y-General Van Divine to the Secretary of the Interior; : 
| February 15,1900, - (W. C, zy) 


re response to your request for an opinion whether certain tracts in 
the. Fort Maginnis abandoned military reservation ‘“‘are subject to 
| entry as a townsite under section 2387 R. 8. and following, in view of — 
_ the provisions of the act of August 23, 1894, 28 Stat., 491—under. which 
_ the reservation is subject to disposal,” I would respectfully submit: : 
_ The act of July 5, 1884 (23 Stat., 103), directed that whenever, in the | 
opinion of the President: any lands in any military reservation should: _ 
become useless for militar y purposes, he should cause them to be placed. | 
under the control of the Secretary of the Interior for disposal as therein 
provided. The Secretary of the Interior was authorized to cause such 
lands “to be regularly surveyed, or to be subdivided into tracts of less 
than forty acres each, and into. town lots or either or both; "and to. 


cause each tract to be appraised aid sold at pape sale at not less than _ 


the appraised value. 
a Fae acHOr Auetst 25,10 ee Stat, 491), provided. that. all lands 


not then disposed of in mailLEAEY reservations. theretofore placed under 
the control of the Secretary of the Interior for disposition under the 
act of 1884, when the area exceeds five thousand acres _ 
except such legal subdivisions as have- government improvements thereon, and 
except also such other parts as are now or may be reserved for some public use, are 
hereby opened to settlement under the public-land laws of the United States: 7 
| A preference right was given all bona fide settlers qualified to enter 
under the homestead laws and residing upon agricultural lands in said — 
reservations, and persons entering under the homestead law were 
required to pay. for such- lands not less than the appraised. value 
thereof. The provisions of this act were, by the act of ‘February 15, 


1895 (28 Stat., 664), extended to all military re eservations placed anor "i = | 
the control of the Secretary of the Interior under any law in force prior =e 


“N 


to the act of July 5, 1884, 
Ph, a part of the land in Fort Maginnis reser vation Was appraised and 
instructions as to the disposal of such land were issued to the local 
officers, being approved by this Department September 22, 1897. (25 

“LL. D., 260). In these instructions it-was noted that certain tracts were 
included in a claimed townsite and that the appraisers had ‘been 
‘instructed “to make no a of Gilt Edge town lots until further 
instructed. ‘i 
sane Commissioner of the General Land Office has now submitted for. 
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| apuioeall instructions for the-appraisement of thé land: fnigladedlt in the ES ‘ 
claimed town site in Fort Maginnis reservation “ by their legal subdi- — 


visions of forty acres” saying it is necessary to have it appraised Sin: .. 
.- order that it may be entered. aS a townsite under sections 2387 ¢ et seas ‘y : 

_ of the Revised. Statutes. Me i 
The act of 1884 made no provision on entries ander ies townsite ia - 


but required the sale of all lands either in tracts of. forty acres Or less al 3 
or as town lots, in the discretion of the Secretary of the Interior. The — 


- | act of 1894 declared that all lands not already disposed of in abandoned — . 
or reservations theretofore placed. under. the coutrol of -the. Secretary of 


the Interior, except. those having government: improvements on them 
~ and such as should be reserved for some public use, “are hereby opened. 


Ps . to settlement under the public. land laws of the United States.” fess 


Section 2387, Revised Statutes, provides: 


Whenover any portion of the public lands have paeti ¢ or may ‘be settled upon and 
occupied as 4 townsite not subject to entry ander the agricultur al. preemption laws, 
itis lawful, in case such town be incorporated, for the corporate authorities thereof 
aud, if not incorporated, for the judge of the county. court. fur.the county in Which. 
such town is situated, to enter at the proper land office, and at: the minimum price, 
the land so settled and occupied in trust for the several use and ‘Deneuy of the 
occupants thereof, according to their. respective interests, 7 


This is a public. land law under which a right j is acquired by settle- 
ment and the phrase “are opened to settlement under the public land. | 
_ laws of the United States ” includes a settlement under this law unless 
; some other provision of the act in which those words are used or some 
provision of some other act precludes such a construction. The act of 
1894 specitically provides that one who enters land i in such reservations 
under the homestead law shall pay for the same not less than the 
appraised value. A provision of this kind. was necessary because the 
general homestead laws require no payment. The conditions are differ- 
ent as to townsite entries. Under the law relating to. those entries. 
payment is. required ‘at the minimum price. ” If this provision is to be 
construed as meaning the lowest price at which the lands may be dis- 


3 ‘posed of the conclusion must be that lands in. those abandoned military 


- reservations coming within the purview of the act of 1894 may be ~ 

- entered under the townsite laws at the appr aised price, The appraised i Ba 

| price ij is the minimum price of these lands because iti is | the lowest pee i 
at which they may ‘be disposed of. 2% 

By the act of May 14, 1890 (26 Stat. , 109); provision. was, jade for- 


on townsite entries of lands in Oklahoma, such entries to be made under 


the provisions of section 2387 Revised Statutes ‘as near as may be” 

and by the joint resolution of September 1, 1893 (28 Stat.,11), the pro- 

visions of said act were made applicable to the territorry known as the © 

_ Cherokee Outlet. The act of March 3, 1893, (27 Stat., 612, 642), provides: | 
for the opening of the lands in the Cherokee Outlet cad. fixes a scale ~ 


of prices therefor, ranging from two dollars and fifty cents to one dollar oe 


ao per a acre. In the pr ‘oclamation opening these lands to. Su y, it was said ake 
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that i in the case of townsite entries “ the land must be anid for at the 
te government price per acre” (17 L. D. 230, 247), and this rule has been 
followed. That is to say, it is held that the price at which the law says 

_ any particular body of lands are to be disposed of, is the “minimum _ 
- price” contemplated by section 2387 Revised Statutes. The same | 
_. reasoning is applicable to landsin abandoned military reservations and 
when applied, makes the appraised value the ninimum price. : 

For the reasons given herein I am of the opinion, and so advise you, : 
that the tracts in question are subject to ene as a townsite under 
section 2387 of the Revised Statutes. : 

Approved, February 15, 1900, 

BLA. Hrrcucoor, 
Secretary. 


RAILROAD GRANT—CLASSIFICATION OF LANDS. — 
_ INSTRUCTIONS. | 


‘The Northern Pacific; in making selections within the limits of its seats vill not - 
| be required to make a showing as to the non-mineral character of lands. so classt- : 
fied under the act of February 26, 1895. 


- Secretar y Hitchcock to the Commissioner of the. General Land Office, ; 
(Ww, V. D.) | February 15,1900. . | (FE. W.C.). 


The Department is in receipt of your office letter of the 2nd. instant, bi 


in which you refer to the act of February 26, 1895 (28 Stat.,-683), pro- 
viding for the classification of the lands within the limits of the Northern 


 -Pagific land grant in the States of Montana and Idaho, and request 
_ instructions as to whether, in view of such classification, the Northern 


Pacific Railroad Company, in making selections, should be required to. 
comply with the second paragraph of the circular of July 9,1894 (19 L. 


ay D., 21), which requires the filing by railroad companies of. certain affi- 


davits regarding the character of the lands where selections are made — 


within a mineral belt or proximate to any mining claim. 


As the classification provided for in the act of Februaty 26, 1895, is, 


- upon its approval by the Secretary of the Interior, made final, except 


in case of fraud, so far as regards the adjustment of the grant to. the 
Northern Pacific Railroad Company, you will not require of said com- 
pany any showing bearing upon the character of any lands within the. 
- limits of its grant which have been classified under the act referred to. 
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"RAILROAD LAN DS—SECTION 4. ACT Or MARCH 38, 1887. 


‘Tow v, MANLEY. 


| oe The right of. a y punehaces from a , railroad: company to a confirmatory are un ider | - : 
~-geetion 4, act of March 3, 1887, is not barred by the fact thatat the dateof his 


purchase the land was’ settled: upon and occupied by another, and that such fact 7 


was known. to the purchaser, where, at the time of such settlement and ‘pur-- . es 
chase, the land was included in an outstanding patent, issued. many years iat caer 


: thereto, for the use and benefit of the railroad company. 


| See etary Hitchoock to the Gonmisiones of the Gener al aa Office, ~ i 
i WeDy 2: February 46, 1900... a7 re (fF. W. ©.) . 


Andrew ‘Tow hue apnented from your office eon of ii une 3, 1899, 7 
rejecting his claim under. section four of the act of March 3, 1887 (24 | 
Stat., 556), for confirmation of his title to the NW+4 of Sec. 35, T. 95 
aN 4 R. 41 W.; Des Moines land district, Towa, through purchase froin. 


7 ‘the Sioux City and St. Paul Railroad Company: 


This tract is within. the indemnity limits of the grant inade by the 
act of May 12, 1864 (13 Stat., 72), to the State of Iowa, to aid in the 
construction of what was afterward known as the Sioux City and St. 


Paul Railr oad. It is opposite. that. portion of the line of said road 
which was duly constructed and the completion of which, in- sections of . 
ten miles each, Was duly certified to by the governor of: the State. Said - 


tract was patented to the. State June 17, 1873, for the use or benefit of 


~ the Sioux City and St. Paul Railroad Company, upon which the State 


had conferred this grant. ‘Based upon the failure of said company to 
construct the portion of its line located. between Lemars and Sioux 


_ City, the State withheld its. patent from the: railroad company for a 


por tion. of the lands patented to. the State for-the use or benefit of the 


company, including the tr act in question: In 1889, following the pas- 


sage of the act of Mar ch 3, 1887, the United States commenced a suit 


in the circuit court of the United States for the northern district of. 

- Iowa to recover the title to certain of the lands patented to the State — 

— for the use or benefit of the company, including this tract, there having | 

~ been an amount of lands so patented in excess of the amount to which — 

the company had entitled itself by construction of a portion of its line. 2, | 

of road. In that suit a decree was rendered in favor of the govern- = 
ment at the October 1890 term (43 Fed. Rep., 617), and on appeal tO 25k 
the supreme court the decree was affirmed October 21, 1895 (159 U. S., 

_.. 349). Thereafter the lands, the title to which was restored under said 
ae decreé, were opened to. entry, after due: publication of notice, at the © a 
— lowal office, on February 27, 1896. On that day several homestead ac. 
_. applications were presented to enter the tract here in controversy. . 

Andrew Tow, claiming to be a purchaser in good faith from the rail- : - | 

. road. company, made application for confirmation. of his title and a 
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published notice of his intention to offer proof in support thereof. on | 


- March 24, 1896, due notice of which appears to have been given the 
: ‘conflicting homestead applicants. By the decision of your office the 
claims of all the homestead applicants excepting that of Mrs. Lottie T. 


_ Manley, were rejected. That ruling seems to have been acquiesced in 
_. 80 that the controversy bas been narrowed. down to ue claims of Tow | 


and Mrs. Manley. 


Your office decision holds that, but for the claim of ver Manley, 7 


Tow’s application for confirmation of title would be recognized 


“ag there is nothing but the claim of Mrs. Manley to prevent Tow’s claim as’ 2 


' purchaser in good faith from prevailing and his proof thereunder from being 
| accepted as the result of these proceedings. | 7 


.. Your office decision then denies his application because it is (show 
that. Mrs. Manley, with her husband, entered into possession of this 


land in July 1885, at which time ey established residence thereon, _ 


which was sontinned until she was deserted by her husband, from- | 
‘whom she obtained a divorce in 1890. Following the desertion, she 
lived with her. mother on the adjoining land but returned to the land 


in question, with her children, in about two years, aud has since con- 


tinued residing thereon. She and her husband had cultivated and 
_ improved the land prior to TOW: ’s contract of purchase, Dae to what. 
-extent is not shown. 
Under the decision of the supreme ere which scenic the title to | 
the United States, it was not found that the title had not been earned by 
the company, but rather that the company otherwise received the fall 
- quantity of lands which it had earned and that it was unnecessary to 
inquire whether the particular lands involved in that suit should have 
been assigned to the company rather than othe? lands containing a 
like amount of acres, which had been patented to the company by the 
State and which could not be recovered by the United States because 
they liad been disposed of by the company. se 2. 
_ There was nothing in the status of the title to this ana at the time 
of Low’s contract of purchase which necessarily militated’ against the 
good faith of that transaction. Such was the decision of this Depart- 
nent in the similar cases of Schneider v. Linkswiller (26 L. D:, 407), 
and Burton et al. ». Dockendorf (29 L. D., 479). When this former case 


was in the circuit court of the United States for the northern district 7 


of Iowa (95 Fed. Rep., 203), it was held by Judge Shiras that— 


to charge Schneider with being a purchaser in bad. faith it is necessary to hold — : 
that, when he made his purchase from the railway company, he ought to have fore- _ 


_ seen the outcome of litigation between the United States and the railway company, 
which had not then been commenced, and which resulted in a decision which holda, - 
_ not that the company did not earn the lands in question, and would not be entitled © 
to them by a strict legal construction of the act of Congress making the grant, ‘but 
me as the company did not build the entire line of road contemplated i in the grant, | 
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anda as. it bed in. : fait: received the full number of acres it had areas a eat of Sages : 


equity would not permit the company to show that, as a matter of: law, if had - 
become entitled to the lands in O’Brien county. oS oe o 


Does the fact that the land had been settled upon sid was occupied 2 


by the Manleys at the date of ‘ow’s purchase bar. the confirmation of 7 | a 
- his title under section four of the act of 18877. Said section provides: a 


That: as to all lands, except those mentioned i in the foregoing section, which live A Si My 


been so erroneously certified or patented as aforesaid, and which have been sold. by 
_ the grantee company to citizens of the United States, or to per sons who have declared 
their intention to become such citizens, the person or persons so purehasing i in good. 
faith, his heirs or assigns, shall be entitled to the land so purchased, upon making 
proof of the fact of such purchase at the proper land office, witbin such time and | 
under such rules as may be prescribed by the Secretary of the Interior, after the 


| grants respectively shall have been adjusted; and patents of the United States. shall ae 


issue therefor, and sb all relate back to the date of the original certification or patent-_ | 


ing, and the Secretary of the Interior, on behalf of the United States, shalldemand — 
paynient from the company which has so disposed of such lands of an amount equal | 

_ tothe government price of similar lands; and in case of neglect or refusal of such. 
- eompany to make payment as hereafter specified, within ninety days after the demand | 


. shall have been made, the Attorney General shall cause suit or suits to be brought — 


against such company for the said amount: Provided, That nothing in this act shall 


prevent the purchaser. of lands er roneously withdrawn, certified or patented as afore- ~ : ea 


said from recovering the. purchase-money therefor from the grantee. company as by. 


this act required: dnd provided, That a mortgage or pledge of said lands by the ~ 


company shall not be considered as a sale for the purpose of this act, nor shall this. — a 


_act be construed as a declaration of forfeiture of any portion of any land-grant for — 
conditions broken, or as authorizing an entry for the same, or as a waiver of any ; 


| 7 ; rights that the United States may have on account of any breach of said conditions, oo 


Tow entered into a contract with the railroad company to pur chase 


the land on March 15, 1887, At that time Mrs. Manley and her hus- 


~ band. were residing thereon and Tow had knowledge of this. fact, and 


7 ‘for that reason: your office decision finds that he was. charged with , 

~ notice of the M anley claim and therefore his Dae ase from the company 
was not in good faith. : 

Said section four grants to any person cnc in pat faith lands 


- erroneously certified or patented to or for the use or benefitof.anycom- 


pany claiming through or under a grant from the United States to aid 


rn inthe construction of a railroad, upon: making proof of the fact of such’ 


purchase at the proper land office, the right to receive a confirmatory a 


3 patent from the United States which “shall relate back to the date of | 


the original certification or patenting.” In the case of the Winona and ae 
‘St. Peter RB. RB. Co. v. United States (165 U. 8., 483), a claim for confirma- ha 


__ tion of title had been made on behalf of the Winona and St. Peter Land. 
z Company, as purchaser from the Winona and St. Peter Railroad Com- 


oe pany, to certain jand excepted from the railroad grant, because of. the 


es subsisting pre-emption declaratory statement of Thomas. Marshall, dry 7 


Z covering the land in controversy, of record in the local land office at. 


the time of the. attachment of rights under the railroad graut. Mar- 





— ‘shall’s filing was superior to the grant and he was still in possession ¢ of Ps 
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| the land at the time of the purchase thereof by the Winona a St. 
: Peter Land Company. Jn considering the claim of une purchaser the 
| court, in said decision, held that— | a 
Such &® purchaser can not. claim to be one in cood faith iv he has notice of facts. - 


outside the records of the land department disclosing a prior right. The protection , 
goes only to matters anterior to the certification and patent. The statute was not 


intended to cut off the rights of parties continuing after the certification, and of .— 


which at the time of his purchase the purchaser had notice. Only the purely technical 
claims of the government were waived.. | 

Here the claimant Marshall was in possession ; had been in possession twenty 
years; the land was not wild and vacant land, His possession was under a recorded 
claim of title, and under such a claim as forbade the issue of a patent. In other 
words, the land was erroneously certified. There was, and continued to be, an indi: 


% vidual claimant for the land. There was no cancellation on the records of the: land | 


department of his claim, He continued in possession, and was in possession not 
only when the certification was made but when the land company purchased. | lts 
purchase, therefore, ‘was not made in good faith, and there is nothing disclosed to 
stay the mandate of the statute for the adjustment of the land grant, and @ snit to 
_ Set aside the certificate erroneously issued. | | 
When the land here in controversy was Bireds to the State for the 
| use or benefit of the railroad company June 17, 1873, neither of the 
~ Manley’s was-asserting any claim or right Herete; so that no claim or 
right of theirs was infringed upon by the issuance of that patent. 
Their settlement upon and improvement of the land’ was not a matter 
anterior to the patenting. The patent had been outstanding twelve, 
years when they went upon the land, and nineteen years when Mrs. 
Manley, after two years absence therctrorn: following Mr. Manley’s 


desertion of her ant the subsequent divorce, resumed residence thereon 


- No claim was initiated or right acquired by settling upon or tendering 


 anapplication to enter land in that condition. While Tow’s knowledge 


of their presence. upon the land -at the time of his purchase, charged | 
him with notice of their claim, the notice so imputed to him was of a. 


—- elaim which had ‘been initiated subsequently to the patenting of the 


land by the United States on account of the railroad grant. Their. 
_ settlement in 1885 upon land so patented in 1873 did not affect the — 

validity of the patent, and consequently Tow’s knowledge of their 
“presence upon the land at the time of his purchase was not notice of’ . 


-any invalidity in that patent and ne not affect the bona ne sh oS i. 


purchase. 
A careful examination of the act of 1887 shows that the question 


now under consideration.must be answered in the negative. The first 


section directs the Secretary of the Interior to adjust all railroad land 
grants in accordance with the decisions of the supreme court, and the 
- second commands that upon such adjustment the Attorney General 


_ Shall commence and prosecute the necessary proceedings to cancel all. _ 


patents, c certifications or other evidence of title theretofore erroneously 
_ issued on account of such grants, and to restore to the United States | 
the title so erroneously conveyed. Section three declares that ifs in 
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| such adjustinent it appears that the homestead ¢ or pre- -emption entry: of :, te oe 
any buna fide settler has been erroneously canceled on accotnt of any 
‘railroad land grant or the withdrawal of public lands from market imo 
aid thereof, the settler, upon. application, shall be reinstated in all his” | 


rights and allowed to perfect his entry by complying with the public — 
land laws, if he has. not located another claim. or made an entry: in. _ 
_jieu of the one so erroneously canceled, and. has not voluntarily aban- | 

doned the canceled entry. ‘It further directs that if. any such settlers 
do not make application for such reinstatement of their entries within 
a reasonable time, to be fixed by the Secretary of the Interior, then all 
such unclaimed lands shall be disposed of under the public iad laws 
‘‘with priority of right given to bona fide purchasers. of such unclaimed 
lands, if. any, atid if there be no such purchasers then to bona fide set- 
tiers residing thereon. » This section thus gives preferences in the dis- 


y position of thé lands to which it relates.in the following order: (1) To ae 
.: those whose. entries thereof have been erroneously canceled on account 


of a railroad land grant or the withdrawal of public lands from the a 


market -in aid thereof, and who have not. surrendered or voluntarily : i 


ae abandoned the entries canceled. (2) To bona fide purchasers. (3).chor | 


bona fide settlers residing upon the land. Such entries. could have 


been erroneously canceled only in the event that they were made, or 


predicated upon some right initiated, before the attachment of rights 
under the railroad land grant, or before the withdrawal in aid thereof. 
. As was well known at the date of the act of 1887, no lands were. ever 

_ patented or certified on account of a railroad land grant, until after - ae 

the rights of the grantee thereunder had attached by definite location 7 


- of the line of its road or by other identification of the limit of the aa 


grant. . ‘The class of persons to whom: a preference, over bona fide pur-— | 


chasers of patented or certified lands, is given by this section is there- | - 


fore confined to those whose rights were initiated prior to the erroneous 
| patenting. or certification, and does not include those who may have ° 


settled upon the lands thereafter at a time when the legal title had a 
7 passed out of the United States and when no entry could have been 


rightfully allowed by the land department. | If at the time of the at-_ 
tachment of rights under a railroad. land grant. lands were embraced. 
in a subsisting valid homestead or pre- emption entry which was subse- 
quently er roneously canceled on account of the grant, or a withdrawal 
in aid thereof, and the lands then. erroneously patented under the grant, 


one who makes a bona fide purchase of such lands from the company o 


on the faith of the patent is, under the plain lang uage of this section,. 
— clearly given a preference over all settlers other than the one whose | 


2 entry was so erroneously canceled. This. being tr ue, it is difficult to | 


conceive of any reason why, where there was no such claim anterior to 


the patentin g or certification, one who makes a bona fide purchase from 


the company on the faith of the patent should not be equally preferred. ve 


Ga eee four th section prescribes the manner. in which purchagers 1 in good. 
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faith of lands SO. erroneously certified or patented may étain: & con- — 
firmatory patent from the United States which “shall relate back to- 
' the date of the original certification or patenting,” but contains.no ref- 
erence to or recognition of settlement claims. Section five relates to 
Jands which have not been patented or certified to or for the use of the 
grantee company, and which are of the.numbered sections prescribed . 
in the grant and are coterminous with the constructed parts of the road, 

‘but which are for any reason excepted from the operation of the gré ant, 
and declares that bona fide purchasers thereof from the grantee com- 
pany may obtain title thereto by making payment therefor to the 
United States at the ordinary government price for like lands. This 
section expressly excludes from its operation all lands which at the 
date of the sales thereof were in the bona fide occupation of adverse 
claimants under the pre-emption or homestead laws and whose claims 
and occupation have not since been voluntarily abandoned, and author- 
izes such pre-emption and homestead claimants to perfect title thereto; 

and it further expressly excludes from its operation all lands settled 
upon subsequent to December 1, 1882, by person claiming to enter the 
‘same under the settlement ioe and authorizes such settlers to perfect 


- title thereto. The sixth section gives a preference right of purchase 


for a period of one year from the date of the act to those who have 
, purchased any such lands as the property of any railroad company for 
the State and connty taxes thereon, where the grant to such company 
‘has been subsequently forfeited, but expressly excludes from its oper- 
ation lands which previous to or at the time of the taking effect of 
the grant were in the possession of or subject to the right of any actual 
settler. It is thus shown that Congress has clearly defined the in- 
‘stances in which it was intended to- give to settlers and. purchasers, | 
‘respectively, a preference right to the land, and that the only instance 
in which a settler is given a preference right over a bona fide purchaser 
- from the grantee company of lands erroneously patented or certified to 
_ or for the use or benefit of said company is where the homestead or pre- 
. emptiou etry of a bona fide settler made, or based upon a right. ini- 
_ tiated, prior to such patenting or. certification has been erroneously 
canceled on account of the grant or a withdrawal in aid thereof, and 
then only where the entry has not been surrendered or voluntarily 
-abandoned by the settler. This case is not one of that character, 
There was. no entry of or other claim to the land at.the time of the 
patenting thereof on the faith of which the purchase i in angouen Was -~ 
made. 

It follows that the ee that the land had tech settled upon and was 
occupied by the Manley’s at the date of Tow’s purchase does not bar 
or prevent the eee of. his title under section four. of. the act. 
of 1887, ig 

The decision of your office i is. decerainals revensed: and Tow’s appa 
cation for a eo ony paveny: is sustained. | 7 
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Z 7 ‘SOLDIER'S ADDITIONAL HOMESTEAD—CERTIFICATE oF RIGHT. 


-WILLIFORD ‘ ENKINS. 


Ifa colaiar: entitled to the eit to make -a soldier's additional homectoad ehtry; 


‘dies without having exercised said right, leaving no widow or minor orphan chil- | 
‘dren, the right to make said entry vests in his personal representative ; ‘and a 
duplicate certificate of said right may issue, in the name of the deceased soldier, _ 
. on the application of the executor of his estate, it being satisfactorily shown | 
that the original has been lost or destroyed. ee 3 


 Seeretary Hitchcock to the Commissioner of the General Land Office, 


= V.D) February 17, 1900. OP) 


Williford J enkins has appealed. from your office decisions of February me 


14, and April 10, 1899, denying his application for the reissue of certifi- | 
cate of right to rial soldier's additional homestead entry. in the name 


4 = of William W. J enkins, and oe its recertification in the name of the a 
| _applicant. : | ? 


- The record facts necessary to be considered in dennintag the ¢ ques 
‘tions ‘presented: show that, on July 2, 1878, your office issued, under. 


— geetion 2306 of the Revised Statutes, a soldier’s additional homestead ary 


certificate for eighty acres of land in favor of William W. Jenkins, . 
late private of company A, 24th regiment of Missouri infantry. Said 
-certiticate was delivered to Messrs, Gilmore and Company, of the city 
of Washington, and it was afterwards found with the final proof — 
submitted on Jenkins’ soldier’s additional homestead entry, No. 5550, 
which was canceled by your office, and returned to the local office at 


Ironton, Missouri, for delivery to Mr. J enkins, ae was transmitted to: : 


2 him by mail. 


On J uly 2, 1898, Williford Jenkins m sie pplication to your - office for ae 


- a re issue of said certificate and for its re- certification” In his. name. 
_ In his sworn statement he avers:— 


| That he is the brother of William W. Jenkins .who died. on the ath day of sea,” es 


1897, and the executor of his estate. | 
a ‘That the said Willian W, Jenkins was the same person w te Rarer tates tiie war 
of the rebellion as a member of Co. ‘‘A”, 24th regiment, Missouri infantry, and the. 


game person who made Ironton, Mo., original homestead entry No. 3129, for the 


—S$W.i NW.4, and NW.4 SW.4, Sec. 23, T. 24 N., R. 8 W., and to whom, some years 
thereafter, the Pominmsiones of the General Land Office janet a soldier’ 'S Medguioyay 


= homestead certificate of his right to an additional 80 acres. 


That. his above described original entry having been canceled, the said: William: 
W. Jenkins therenpon used the said additional certificate in making Ironton, Mo., 


- goldier’s additional homestead entry No. 5550, covering the same tracts that had been 
embraced in the said original entry, which additional entry was subsequently can- 

- celed because of his failure to reside upon and improve said ae as pees a me ee 
>. terms of said certificate. 


That following. these two ineffectual efforts i secure title to said tracts of land, . | 


the said William W. Jenkins then made Ironton, Mo., adjoinining farm entry Now ey 


S 11,550, of the same,. which entry he afterwards commuted to cash entry No. 46, 271, . 
. and under. this last. described L entry a patent was secured: by him to the said tracts, 
a nee land, | | a 
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That affiant is informed and. 1 believes fae with ‘his letter of. pets 1, 1887, 
holding said additional entry No. 5550 for eancellation, the Commissioner of the - 
General Land Office returned the said additional certificate to the Ironton land office, 
and directed that the same be delivered to the said William W. Jenkins in the event 
that said entry 5550 should be finally canceled. And affiant is also informed and © 
believes that said entry No. 5550 was canceled on May 25, 1887, and that tbe records .. 
of the Ironton land office appear to show that said certificate was delivered to 


_ William W. Jenkins, by mail, on May 27, 1887. 


That when the foregoing facts became known to the affiant he made edpatel and 
diligent searches for said additional certificate, at various times, thron gh all the. 


- - papers, books aud records left by the said Williaur W. Jenkins and throughout the — 


premises lately occupied by him, but that he has been unable either to find the same 
or any record or trace thereof, and he therefore avers that said certificate has been — 


~~ lost and cannot be fonnd. And, inasmuch as said certificate required. William W.. 


- Jenkins to reside upon the land located by him therewith, whieh he would not do, 
it is affiant’s belief that: the same was considered wortbless-and was destroyed iy 
him. For thermore, the affiant is satisfied that said certificate was never uennsteriod 
by the said. William W. Jenkins to any other person. seer, 
- That as the executor and beneficiary of said estate, affiant hes never heretofore 
_ either bar gained, sold, or in any manrer disposed of his interest in said certificate, 
‘or his right thereto to any one. whomsoever, and, in view of all the foregoing facts, 
affiant hereby applies to the Gonmiiseioner of the General Land Office under Sec, 
2306 of the Revised Statutes of the United States, and the act of August 18, 1894. 
(28 Stats., 397), and the departmental decisions thereunder, for | a re- ‘issue of said 
certificate and for its re-certification in the affiant’s name. : 


.. Qu July 5, the applicant filed a certificate from the saaus and ea 
_ officio clerk of the probate court of Howell county, Missouri, under his 
official seal, dated July 5, 1898, stating that the nOcOECS of said Court. 
show: : 
(1) That by the last will and testament of William W. J eukins, dated November 
— 20, 1898, Williford Jenkins was appointed the sole executor, witout bond, of the 

; estate of the deceased, the said William W. Jenkins. 

(2) That the:sai.l will was duly DION ed and probated by this. court ¢ on the 29th 
day of May, 1897. 
(8) That.the said Williford Jenkins duly qualified upon the death of the said | 
William W. Jeukins, and is now-exercising the executorship of said estate. 


Here it should be observed that William W. J enkins’ will is not witle 
the papers, and it cannot be seen what particular @isposition the. 


testator made of his property. 
‘On February 28, 1899, the applicant filed, with a motion for review | 


a of your. office een of February 14, 1899, denying his application, a 


certificate of the said judge and ex officio clerk of the probate court of: 
Howell county, Missouri, under his official seal, dated February 25, 
1899, stating that it appeared from the records and papers on file in 
- his office. that the said William W. Jenkins, who died in May, 1897, 

died leaving neither wife nor children; also an affidavit made by Rh. g. 

Hogan, of West Plains, Missouri, stating: : | | 

| That he was formerly county clerk of Howell county, and is now the president of . 
the West Plains bank, aud that from about the year 1875 to the date of his death, 


the affiant was patsonnily acquainted with the late Wm. W, veneinss who resided 
- on a farm in T. 24.N, » R. 8 W., in this county. , _ & 
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That ‘aetna is familiar with aaveral efforts niade. by. fie: ae cy ankine to : acquire 
title to the SW. i NW, 4. and Nw. £8Ww. 4 Sec. 28, op 24.N., R. g W., which adjoins 


‘the farm above referred to; in ection with which efforts, affant is informed — 


that a soldier’s additional homestead certificate for. 80 acres was issued to him, in - 


fact affiant has seen a letter signed by the officers of the Ironton, } Missonri, Land te 


Office, acknowledging the existence of such a. certificate.’ 3 , ) 
‘That, within the time above stated, the affiant was often consulted. ih ihe rene 


. Jenkins on. business matters, and frequently did business. for him. Among other 


things, affiant pr epared for him the final proof upon which he commuted his adjoin- 
ing farm entry of said land to a cash entry, and the affiant knows that.the certifi-. 
cate referred to was not used i in making said proof, nor was. any reference made to 
such:a certificate in that connectio nu. Furthermor e, the aft fiiant. never heard the said 
Wm. W. Jenkins mention or refer to. such a certificate in any wanner whatsoever, 
That affiant is also well acquainted with Williford. Jenkins, brother of Wi. W. 
Jenkins and his executor, and has {r equently g given. him advice and assistance in the 
settlement of his potion’ s estate, and, for. this. purpose, the: affiant has at various 
times had in his’ possession some of. the papers and. documents pertaining to said 
estate. | 
‘That it was thr ongh ‘hes aitfiant that Williford Tenis negotiated the ie te John. | 
_.H. Howell, of the additional homestead certificate. herein referred ‘to, which sale. 


‘ owas, Sonsniinated 3 in or about the month of June, 1898; and, before concluding said : 


sale and execubing the papers required by the attorney of the said Howell, both: 


the affiant and Williford Jenkins carefully searched thron gh all the papers then in. | 


- possession of each of them, which, together, constitute all of the papers and docn- - 
_ nents left by Wim. W. Jenkins, and that said certificate was not among any of said — 


papers. - Furthermore, affiant says that he does not believe the said Wm. W. Jenkins 
sold or disposed of said certificate in his. lifetime, as the eilant had such intimate we. 


‘have knowledge of nein a sale, if it had been made. - 
_ Finally, affiant says that Williford Jenkins’ affidavit as to the loss of said certifi- 
cate should be given full faith and credit, as he is a man ‘whose word Or oath. is 
unquestioned i in this community. 8 
_ Further affiiant saith not. | 


On February 14, 1899, your office ‘jenie Williford ; jenkin’s appliea- 2 


~ tion, and on February 28, 1899, he filed a motion for review of your. _ 


- office decision, which was, overruled by your. office. letter of April 10, 
1899. This motion for review is founded upon the sale, for a malas i 
consideration, of said soldiers’ additional certificate by the applicant, 
as executor of the said William W. Jenkins, to John H. Howell, on the 
same day. on which he filed his application in the local oftice, and itis 
claimed that under the provistons of the act of August. 18, 1894, supra, 
your office decision of February 14, 1899, should, be set. aside and the 
certificate of right re- issued in the name of William W. Jenkins, and 
a -certified to Mr. Howell as the purehaser from the executor, = 
With the motion for review, besides the papers above referred to, 
were filed a bill of gale of said certificate, by the executor of William — 
_W. Jenkins, to John H. Howell, for the consideration of $25; also the — 
affidavit of said Howell, stating that le purchased said certificate in 
good faith and fora valuable consideration. - 


‘In the case of Webster v. Luther (163 U.S., $31), the supreme court. - 


held that the en S make soldiers’ additional entry was s without 
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restriction, and therefore assignable and transferable, and that Con- — 
gress intended to bestow a gratuity upon the donee, and to make it‘as 
valuable as possible. The court quotes with approval the words of 
Judge Sanborn, delivering the opinion of the circuit court of appeals 
for the eighth circuit, in the case of Barues v. Poirier, 27 OS: sia "5 
500, that:— : eee | 
The beieficiary was left free to select. this additional land. from any portion of 
' the vast public domain described in the act, and free to apply it to any beneficial 
use that he chose. It was an unfettered gift in the nature of compensation for past 
services. It vested a property right in the donee. 
And Judge Brew er, in the case of Mullen.v. Wine, 26 Fed. OB, ., 206, 
cited by the supreme court in the case of Webster v. Luther, held that 
the right to the additional land is a thing of value, i is Peas property, 
and can be exercised and enjoyed anywhere. | 
It must therefore. be held,. In accordance with the Bee of Congress i 
granting the right to make soldiers’ additional entry, that in case the 
soldier entitled to the right, but without -having exercised it, dies, 
leaving no widow or minor orphan children, the right to entry vests in — 
his personal representative as personal property. | 
It is shown that William W. Jenkins died on May 4, 1897, isis ae 
will, by which the applicant, Williford Jenkins, was aopeiited: the 
sole executor, without bond, of the estate of the decedent; that the © 
will was duly admitted to probate, and that Williford Jenkins duly 
qualified as such executor; that’ on July 2, 1878, a soldier’s additional 
homestead certificate for eighty acres of acid was issued to William _ 
W. Jenkins, and that said certificate was transmitted to him by the 
local officers at Ironton, Missouri. Jt does not appear that any effort 
has been made to locate said certificate since it was transmitted to 
William W. J enkins. The applicant and Mr. Hogan, of West Plains, 
Missouri, who was formerly county clerk of Howell County, Missouri, — 


and was at the time he executed his affidavit president of the West 


Plains bank, swear that they have carefully searched the papers left 
by the decedent, and that the certificate was not among said papers, 
and that they believe that it was either lost or destroyed. The record 
raises a reasonable presumption of the loss or destruction of the cer- 
_ tificate, and entitles the executor of the deceased soldier to a dupli: 
cate certificate in the latter’s name. In the case of Henry N. Copp, 23 
L. D., 123, it is held, that an outstanding certificate is one that has 
been i i: ca and has not been located, canceled or surrendered, and that — 
the loss of the certificate can not be treated as the roe or destruction 
of the right thereunder. | | 
. There appears to be no reason for the denial of a ‘duplicate certifi | 
cate at the instance either of the beneficiary or his successor in inter- ’ 
est, which includes his personal representative where the right passes 
to hin upon the death of the ed ee _ your office aaa was 
_ erroneous in holding otherwise. a 
Het VOR 29-33 | | 
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ae ‘Iti is nae chow that the executor has the right to. sell ae Mectiieate as re 
ie _ (gee 1 Revised Statutes of Missouri, 1889, Sec. 131, P. a0); and cea | 
10 right: is shown in Howell to recertification, fe. 


_.-It-is therefore’ held that the said Williford Jouking: oe is - 
entitled to have. a duplicate soldier's certificate. issued in the name of 


: William W. Jenkins, and. you are directed to issue the same and. ee 
~ deliver it to the executor, or his lawfully authorized | agent. | a: 


ar Your office decision is. modified mcconding as 


| Wisk - EL AL. t. Kure. 


“Motion for review or departmental. decision ‘of August 4, 1899, 29 - 


. fe L. D., 7, denied ay ee Hitchcock, rey VM, 1900. 


APPLICATION FOR , SURVEY: -CORRECTION OF SURVEY. 


Jo onN McCLENNEN ET AL. ae 


The Department has the authority, after the iracts designated i a soveruaient 
survey as fractional, by reason of bordering upon a body of water, have been 
‘disposed of, to examine into the correctness of such survey, and if that examina- 
tion demonstrates that there was no body of water to prevent the extension of 

the township, section, or sub-division lines, to cause the lands thus erroneously 
- omitted from survey to be surveyed, and disposed or as pubne lands of the 
Un ited States. . : 


Secretary Hitchcook fo ‘the Cone ae of the General Land Office, 
(Ww. Vv. ea ae 7 ss February 17, 1900. ~~ Say eWeek) 


J ohn McClennen ae Moses. L. Pruitt and Clay County, Iowa, have | 
presented applications for the survey of certain lands i in said county, 


” amounting to about eight hundred acres, which it is alleg ed have never * 
~~ been surveyed and are represented by the government survey of lands 
inv that vicinity and by the plats made therefrom as a lake. - Protests x 
| against these applications were e presented by adjacent. owners and the me 


- matter was submitted to the Department by yon: office letter of av ae 


_ 4,.1899, for instructions in the premises. . 
The townehip in which it is alleged this unsurveyed land is, being oe 


T. 96 N., R.35 W., Towa, was surveyed i in 1855 and 1856, and that sur- | 
vey and: the map made from the field notes thereof represented parts: 
‘of sections 1, 2, 11, 12,13 and 14, asa lake. .A meander line was run, | 
indicatin o the erent of the alleged body of water, and the tracts ren- 


dered fractional thereby have all been disposed of by the Uni ted States. : 
. This meander line starts from a point near the half. mile corner on the. 


east line of section 1, runs thence in a southwesterly direction to a — 
- point in section 13 near the half-mile corner on the line between sec- 


tions 13 and 14, thence northwest to a point just west of the half-mile — he 
| corner on the line between sections 11 and 14, and thence in a north: ot 


a 


DECISIONS RELATING TO THE PUBLIC LANDS. : | B15 : 


ensterly diveotion ie @ point just east of the half- mile corner. on me 
north line of section 1. 

The petitioners here have filed a nap ourperane to show the 1 ake sg 
it now actually is. According to this map the meander line starts at — 
the same point as does the meander line shown upon the map of the — 
government survey. It runs thence in a southwesterly direction to a 
. point somewhat less than a quarter of mile almost due south of the | 
center of section 1; thence in a northerly direction to a point just north — 
of the center of seCHOn: ie and thence i in a northeasterly direction to the . 
point on the north line of section 1 where the meander line shown by | 
the government survey ended. ‘The starting points and the stopping 
points are the same in both cases. — | | 

The applicants, McClennen and Pruitt, allege. en | 
‘that there never was a lake of water in said sections fl, 2, 11, 12 , 13 and 14] and. 
that the meander lines as set out by the government survey, and as alto wih by the gov- 
ernment plats, is an absolute mistake, and that there is not now and never has been 
any lake or body of water on said sections of land upon which to base said. meander 
lines;”- | ; : 
that there is a ee in the adjoining senna which borders on the NE. 
4 of section-1, of the lands in question; that the configuration of the 
shores of said lake has not materially changed since the government 
survey; that the meander lines of said survey are so surely wrong.as to 
leave vo doubt that a fraud was perpetrated in the making of said sur- 
vey; that much of the land is high, dry. and tillable land that would not 
_ have passed to the State as swamp land had it been properly surveyed ; 
that McClennen has been residing upon. and cultivating about one hun- 
dred and sixty acres of said unsurveyed land for fourteen years, and that 
Pruitt has been residing upon and uve about one hundred and 
twenty acres thereof for six years. 

With the papers is an affidavit of J. T. Bainte® who says he made. a 
survey of these lands and prepared the map filéd as “ Exhibit 1.” He 
| explains the map and certain photographs filed as exhibits and says: 

I further depose and say that about two hundred acres ofthe land between the 
meander lines of the original survey, as shown on plat Ex. 1 is high hilly land; that 
a large portion of the balance of the said unsurveyed land would be fermnad aS 
gentle rolling prairie land and that the remainder of said page Yeon land wou 
be of a swampy character: 


I further depose and say that ‘the meander lines as aaa by the erry 
surveyor, a8 shown in red ink on plat Ex. 1, are. absolutely erroneous; that there | 


never was a body of water upon which to base said meander line; that they. areTun: 


over the tops of hills and along the sides of hills and it is my opinion that they were 
run on paper only and never were actually chained or surveyed, | | 

A joint affidavit of McClennen and Pruitt sets forth that the Seiiee 
is peau upon and cultivating a portion of the high dry land in | 
sections 2, 11 and 12, and that Pruitt is residing upon and cultivating : 
| ansarveyed land i in section 1, and conel udes as follows: 


We further depose and. say that all the land resided upon and: cultivated can ‘be 
cultivated to crops in any season; that the same is very ay and that it is | 
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i impossible that the same was ever covered by the water from Lost telend inks or that eee 


it was ever ina lake at all, and that its present condition is the same as it was. when 


the original | survey Was made. 


- ‘There are filed the alfidavite:of ten parties who ete to have i, he ae 
the. land in question for from five to twenty-five years, each of whom 


says he has read the affidavits of Painter and McClennen and Pruitt 


and from his personal knowledge of the character of the lands ote a 


nae the statements made therein are true. 


With the petition are affidavits of five other persons who say that gia : 


ca. they were acquainted with the surveyors who made the surveys of this | 
- township and other government lands in Clay and Palo Alto. counties, | 
and that while making these surveys. the men were frequently under... 
—. the influence of liquor and wholly unfit to pr operly perform that work. a 


Owners of adjaceut lands were notified of the filing of these petitions - 
and some of them have filed protests against the survey of the land in — 


question as requested. None of these protests denies the statement 


that there is a large body of land within the meander lines as fixed by. coe 

the government survey of said township, nor alleges that said lines ce 
~ correctly, or approximately so, Indicated any body of water as it existed aes 
at the time of said survey. They claim, as grantees of the tracts made 


fractional by said meander lines, the adjoining unsur veyed land. 


- The question is a8 to the authority to survey these lands as govern- Z 


| ment lands, if the facts are as Stated by the petitioners, and, hence, for ve 


_. .the present these statements that the survey was erroneous and that a 
wee large portion of the space indicated thereby as water was in fact land a 


that should have been surveyed, will be taken as true. — 


The petitioners rely upon the decision of the supreme court of ieee _ 


in the case of Grant v. Hemphill (92 Iowa, 218), in support of their 
* contention, while the protestants refer to the decision of the same 
court in Schlosser v. Cruikshank (96 Iowa, 414), in support of their | 

_ claims. These cases both involved land in the immediate neighborhood 


of that here in question. In .Grant v Hemphill: it was found that. = 


- there was no body of water anywhere on the land upon which to base. 
— the meander line. The court recognized the rule that meander lines 


| are run, in surveying the public lands, not as boundaries but for the a | 
- purpose. of defining the sinuosities of the body of water and asa means 


of determinin g the quantity of land in a tract made fractional by reason. 


_ of bordering upon such body of water, but held that the rule did not 


apply in that case because there was no body of water to which the — | 


ee | ‘meander line could be referred. 


- The petitioners, in a supplemental brief, refer to the digcinton of the : : | 


7 supreme court of Iowa in Rood e¢ al. v. Wallace et al. (79 N. W. Rep., 


449), in support of their contention. In that case a certain portion of — ~ 


- : a township was. marked as Owl lake and a meander line was runto. |. | 
om mark the extent of such body of water. After wards it was claimed ‘- | 
a - that. there was no lake but that the por tion marked as such was swamp D iat 
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and overflowed land and a patent was issued to the State therefor 
under the swamp land grant. The controversy was between grantors | 
under this patent and the State claiming right under the rule noone 
. the State entitled to the beds of all lakes and streams. | 
_ The owners of adjacent tracts made fractional by the meander line 
were not made parties to the suit. The court held: ~ 
There seems to be no doubt that the Secretary of the Interior had the right, in so 
far as the parties to this suit are concerned, to redetermine the question as to whether 


or not the land in queriion was a part of the lake bed, or was covered by vhe's so-called 
swamp land act. 


‘This decision sustains the petitioners ‘to the extent. of saying that 
the original survey is not necessarily conclusive but that a resurvey 
may in certain cases be made. In another part of the opinion it is said: 
| ‘Purchasers of lots abutting on the meandered line, or otherwise directly inter- 
ested are, it seems to us; the only persous who may object to the re-survey; and no 
re-survey will be permitted which will in any manner prejudice their luterests, : 
The protestants. here refer to this part of the decision as peuananIne 
their position. 
. In Schlosser v. Cruikshank, it was found that there was at the time. 
of the survey a body of water to which the meander line could be » 
referred; that, therefore, the generalrule applied thereto and the grantee 
_ of the government took the land between the meander line of the tract 
purchased aud the actual water line. 
- The law regulating the survey of public jana: is found in sections 
2395, 2396 and 2397 of the Revised Statutes. It is ‘directed that the 
public lands shall be divided by north and south lines and by others — 
crossing them at right angles so as to form town ships six miles square, 
| unless where the line of an Indian reservation, or of tracts of land herétofore surveyed 
or patented, or the course of navigable rivers, may render it impracticable; and in 
that case this rule must be departed. from no further thau such partionler circum- 
stances require. oa: ; , . | 
These townships are to be divided into sections by running nian 
~ them lines each way and marking a corner on each of said lines at the 
end of every mile. The sections and quarter sections are to be divided 
by straight lines run from points marked. on section lines to opposite | 
corresponding corners, with the provision that— 
in those portions of the fractional townships where no such opposite soeneepouaiiie | 
corners have been or can be fixed, the boundary-lines shall be ascertained by running | 


from the established corners due north and south or east-and west lines, as the case 
may be, to the water course Indian boundary ne, or other external boundary of 


-. sneh fractional township. 


To: ascertain the quantity of land in any section or subdivision thus 
made fractional, it is necessary to know the length and course of the 
water line or other external boundary between the points where thetwo — 
straight lines intersect the same, and hence the water line or other ex- 
ternal boundary is meandered between such points. While these mean- 
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| der fies are in theory coincident with the water line oer hats is aie | 


external boundary they are not generally run for the purpose of locating: oes: 


| _ or establishing such boundary but for the purpose of ascertaining the. - 


_ sinuosities of the banks of the body of water, the actual boundary, and 


o> as a means of determining the quantity of land in such fractional tract, 
‘subject to disposal. (Railroad Co, v. Schurmier, 7 Wall., 272; Hardin _ 


 v, Jordan, 140 U.S., 371; Horne v. Smith, 159 U. S., 40; La Follette — 
et al, 26 L. D., 4535. ‘Grant ‘vu. Hemphill, 92 Iowa, 218, 60 NeW. a 
618; Schlosser v. Cruikshank, 96 Iowa, 414, 65 N. W. Rep., 844.) | 

| ‘The meander-line and the actual water line will seldom, if ever, be 


| exactly coincident and usually it will be found that. there are small 


~ portions of land lying between these lines. Such portions are, however, © 
regarded as passing to the purchaser of the sur veyed.fractional tract 
which they adjoin, the water line and not the meander line bein; 2 pele 


= - to be the true boundary. 


Has this Department, after the teacts designated a the sur vey ‘as. 


fractional because of bordering upon a body of water, have been dis: ° 


posed of, authority to examine as to the correctness of acl survey and, 


if such examination demonstrates that there was no body of water to 


prevent the extension of the township, section or subdivisional lines ee 
and, that therefore the survey was incorrectly made, either through 
_. mistake or frand, is there any authority to cause the lands omitted from ~ 


such survey to be surveyed and disposed of as public lands? 


The authority to cause a survey to be made under such cir cumstances ok ae a 
has not -been denied by this. Department, but the decisions so far as. | 


a they go, tend to assert it. In the case of Archie G. Palmer (26 4. D., aan 


E _ 24), application was made for the survey of an island in the Platte.” 


“river, alleged to have been in existence at the date of the survey of | 


| public, lands upon the bauk of the river but not shown upon the pee a a nae. 


. such survey, and the Department said: 


But. if itis a fact that there was in existence, at the date of the survey, : an ania ae | 


in the locality described, above high water mark and not subject to overflow and fit 


for agricultural purposes, containing about one hundred and twenty-five acres of - 


_ land—more than three legal subdivisions—which was omitted from the survey of 1862, 


oe it may be that the island was omitted from the original survey vex arene: or 7 ; a 
| mistake, SO tah a survey should now be granted. 2 <r 


A hearing was ordered to ascertain the facts sid: upon consideration 
of the evidence adduced the application for survey was denied, it being — 


held that. there was nothing to indicate fraud. or inistake. . Archie G. vn | 


Palmer (27 L. D., 380). | : 
In the case of W. 1. Hemphill et al. (26 L. D. 319), aie. allegations - 


eo | made i in support of the petition for a survey re very similar’ to those. | 


| made here and it was ordered that an inquiry be instituted to. ascertain da oe 


the facts. An employe of your office was detailed to make an investi- a 


~ gation, who reported that the lands were erroneously returned as cov- 


ee cree by. a lake and that there was no reasonable doubt that the pre - 
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tended meanderin 2 - of a lake was improper.and almost wholly fictitious. - 
_ He made a survey of the lands and with his report submitted a plat | 
_. based upon that survey. This Department concurred in the recommen. 
dation of your office that such survey should be approved and the 
land disposed of as government lands (27 L. D., 119). 

In John J. Serry e¢ al. (27 L. D., 330), the application for a survey of 
lands between the meander line and the actual water line was refused, — 
In that decision it was said: | | - 

These lots were bought from the Geverauient upon the faith of the statement that 
they had a waterfront and have for many years been bought and sold among indi- © 


- viduals under the same conditions. If there be any power in this Department under | 
such circumstances to disregard the former survey and make a new one that power 


- would be exercised only in exceptional cases where the utmost disregard of rules | 


and regulations aud flagrant mistakes in the execution of the former survey were 
disclosed. No:such condition is exhibited here. The land alleged to have been left 
between the meander line and the water was not of great extent aud was of little 
- value either present or prospective at the date of that survey. 


The question presented here does not seem to have been directly 
. involved. in any decision of the supreme court of the United Sa 
and hence no specific. ruling therein is to be found. 
~ In Cragin v. Powell (128 U. S., 691), the court laid down several propo- 
sitions which have a bearing upon’ the See now muds as 
ation. It was said: 

It is a. well-settled jcniiate that when lands are epaniea according to an amicial 
' plat of the survey of such lands, the plat itself, with all its notes, lines, descriptions 
aid landmarks, becomes as much a part of the grant or deed by which they are con- 
veyed, and controls so far as limits are concerned as if such descriptive features 
were written out upon the face of the deed or the grant itself. 

As to the power ot this Department » over the survey of the pubis 

- lands, it was said: ee ; ap 
The mistakes and abuses which have crept into the official § surveys of the epuiiic 


_ domain form a fruitful theme of complaint in the political branches of the govern- 
ment, ‘The correction of these mistakes and abuses has not. been delegated to the 


_ judiciary except as provided by the act of June 14, 1860, 12 stat., 33, c. 128, in relation 


to Mexican land claims, which was repealed in 1864, 13 stat., 332, c. 194 sect. 8. 
From the earliest days matters appertaining to the survey of. sunlis or: private lands 
have devolved upon the Commissioner of the General Land Office under the super- 
vision of the Secretary of the Interior. Rev. Stat. 453. The Commissioner, in the 
exercise of his superintendence over surveyors-general, and of all subordinate officers 
of his bureau is clothed with large powers of control to prevent the consequences of 
inadvertence, mistakes, irregularity and fraud in their operations.-... . That the 
_ power to make and correct surveys of the public lands belongs iG? the political 
department of the government and that, whilst the lands are subject to the super- 
vision of the General Land Office, the dncision of that. burean in aj] such cases, like. 
_ that of other special tribunals upon matters within their exclusive jurisdiction, are 
. ‘unassailable by the courts except by a direct proceeding; and that the latter have 


10 concurrent or original power to make similar corrections, if not an elementary 


principle of our ee Jaw, is settled by such a mass of decisions of this court that its 
mere statement is sufficient. 
Itis conceded that this power of supervision and. correction by the Commissioner . 


t 
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of the General Land Office j is: 5 eubjéct to necessary > andl decided indistion: ‘Nori is a oo at 


denied that when the Land Department has once made and approved @ govern- - 


mental survey of public Jands, (the plats all having been filed in the proper office, ) : : 


and has sold or disposed of such lands, the courts have power to protect the private — 


rights of a party. who has purchased, in good faith, from the government against the pa 


interferences or appropriations of corrective resurveys made by. that Departinent 


i ea seancouy to such disposition or sale. 


In Hardin v. Jordan (140 U, S., 311), ity was. held that the rights ofan | 


owner of land bordering: upon a body of water are to be determined = 


by the law of the State in which they lie, that meander lines are run 
to mark the sinuosities of the water which’ forms the boundary and 
that the purchaser. from ‘the United States of.a tract shown by. the 
survey to border on a body of water takes to the water’s edge or to the 
center of the body of water, according to the law of the State. That 
case involved a narrow tongue of land which was not. et or. 


shown upon the plat. and as to this the court said (page 399): 


As to the narrow. tongue of land which, according ‘to. the finding of facts, projects 


into the lake from the north side, we do not think that it can have any effect 
upon the decision of this case. It does not appear. to have extended far enough _ 
southerly, at least during high water, to be. ‘opposed to the property of the «~~ 


plaintiff. Besides, the plat of the ike and the Jand surrounding it, referred to 


in the patent granted to Holbrook, exhibits the various fractional. sections gur- | 


- rouuding the lake as immediately bordering upon it; and this, as shown by the | 


- authorities already. cited, constitutes the lake: iteelf the real. boundary of the | 
oo land, without regard to the meander line. There should be some extraordinary es 
proof of mistake ou the part of the surveyor in order to. inter fere with the. passing 
Or the Jand as riparian. land. | | 


This would seem to be: a recognition of thie fact that eens Suiehe 6 ? 


a case where, because of mistake, lands adjacent to the fractional tract. 


would not pass even though there, was a p neey ee water to which the . > 


=“ 7 survey lines might be referred. 


In Mitchell 2. Smale (140 U. S, , 406), the court reaffirmed. the filing : 
in Jordan. v. Har din as to the effect of a patent around the margins of — 

8 lake, and. that the water and not the meander Tine i 1s the ppocneaty a 
but added the following: | ee a ee te 8 


Ww e do ae mean to. say hat: in running a pretended meaunder line, ne surveyor : 
may not make a plain: and obvious. mistake, . or be guilty of an obvious fraud; 
in which case the government would have the right to recall the survey, and 
have it corrected by. the courts or in some other way. _ Cases have happened in © 
which, by mistake, the meander line described. by a surveyor in the field notes 
of his survey did not approach the water line intended to. ue portrayed. | le 


aa mistakes, of. oss do: not bind the government. 


x In Horne v. ‘Smith (159 U: S., 40), the official. Big of 5 sur yey showed 
a sections 923 and 26 as fractional because of bordering on Indian river 
a meander line bein g run to mark such river. Asa matter of fact the © 


ae survey stopped short. of the river the water meandered. being that of a- wR 


ass bayou instead of the river. ‘The court held. that there \ was e simply an 
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| omission to make any survey of land between the bayou and the river 
saying: . 


Aeaweek it was unsurveyed it does not follow that the patent for es sur- 
veyed tract adjoining carries with it the land which perhaps ought to have ‘been, 
but which was not in fact, surveyed. The patent conveys only the land which 
is surveyed, and when it is clear from the plat and the surveys that the tract 
“surveyed terminated at a particular poay of WATER: ee patent carries no land _ 
beyond it. : 


In this. connection ‘the court eid the case of ore v. Nissen’ 
(4 Neb. , 245), as some what in point saying: ? 


In that. case it appeared that. between the meander line as run ‘aval the Mis- 
souri river was a tract of several hundred acres, and the court held that: as that 
body of land had not been surveyed it did not pass by a patent of a lot which 


on the government plat extended to the meander line. 


Aan examination of the decision in Lammers v. ‘Nissen aisciasss that | 


only a part of the meander line involved there was along a slough. 

If a mistake of a survey or in establishing a meander line along. a 
. Slough instead of upon the body of water called for by the survey may. 
be correctéd it would seem that a mistake in laying down such a line, 
where there was no body of water to base it on may also be corrected. | 
If the government is not bound in the one ease there certainly is no 
- good reason for holdin g it bound in the other. The theory upon which 
the courts and this Department have refused to interfere where there 
is a small body of land left between the meander line and the actual 
- water line, is because it may be properly pr esumed that the purchaser 
took the land to secure the water front pertaining thereto and it would 
be an injustice to deprive him of that water front which is often the 
most valuable part of his purchase. This reason. has, however, no 
_ applicability where there was in fact no water upon which to base a 
right.. One purchasing a tract under such circumstances, might claim 
that he was misled by the. representations made by the plat of survey 
but he could not claim that any right was taken from him if a-.survey 
should be made, after his purchase, of the land left unsurveyed, because - 
of the mistake in the survey under which he bought. The reason for — 


. the rule having disappeared the rule itself has no force in such a case. 


If. the allegations made in this case are true, the lines of sections 2, 
11,12, 13 and 14 would not have intersected any body of water had they ee 
been extended to their full length. The persons who have acquired the © 
fractional tracts in those sections would not, by a survey of the lands . 
omitted from the former survey, be deprived of any benefits arising 
from a water front-and ought not to be heard to complain that they 
would be deprived of land which they never paid for. They will still 
hold the full quantity of land which they bought. The same would be 
_ true as toa part of the subdivisional lines of section one, but: it is 
impossible to determine now, the points at which such subdivisional | 
lines would, if properly extended, intersect the body of water. | 
It is not necessary to search for the source of the error, The result 
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| is. eis same @ayhcuice ach error - arose from mistake, jandirerteco; i incom- o | = 
-petency: or fraud on the part of the men who made the former. survey. 
A carefulexamination of the law, the precedents, furnished by the deci-. 


sions of the courts. and this Department, and the rights of both the — is 


2 government and its grantees, leads irresistibly to the conclusion that _ 


this. Department has authority, even after the tracts designated by 


: ‘government survey as fractional by reason of bordering upon. a body 
of water. have been disposed. of, to examine as to the correctness Of. a, 
. such survey, and if that examination demonstrates that. there wasno 


_ body of water to prevent. the extension of the township, section or sub- : : — 


division lines to cause the lands thus err oneously omitted from. survey 
to be surveyed and disposed of as public lands of the United States. 


The facts presented in support of this petition for survey, and. not = 


- - disputed, clearly indicate that a serious mistake was made in the survey on | 


7 of this. township, aud a uew survey should now be made. Upon an ee . 
inspection of the land that mistake and the serious inaccuracy in the. 


. government survey were so obvious that no one could have been misled __ a 
by the latter. -The prayer of the petition is therefore granted, and you 
will cause the lands i in said township, omitted from the former survey, 


side _to be now surveyed. | The party making this survey should be instructed i 
to ascertain all the facts possible as to the condition of the land and the 


ee fame: a 


extent of the lake at the time of the. former survey, and report fully 


thereon. It is believed ‘that, as a prevention of any- injustive in this. - a 


| matter, the parties in interest should be given an opportunity to present 


any: obj ections they may have to the approval of the survey when m ade, ; Gs 
* and you will aftord Lem such opportunity before finally appioyine: the 


: 4 ‘MINING CLAIM—ADVERSE PROCEEDINGS—CHARACTER OF LAND. 
Byan %. GRANITE HILL MINING AND DEVELOPMENT Go. 


mi The mining laws do not authorize or provide for adverse. proceedings, agoinet an 
| ot applicant. for patent to mineral land, by one claiming the same, or any part ; 


' thereof, ander laws providing for the disposal of n1on- mineral lands; andasuit 
- ~ of such character. does not warr ant a stay wd pr oceedings ‘on an y arplication for a ree gh 


mineral p atent. : ; 
In a controversy arising between one claiming under. a: owns entry and patent, : 


and an other under a subsequent application for mineral patent, the question Agee eae | 


= - to whether the land in conflict: contained, at the date of the townsite entry, - 


known valuable mines, or was embraced in‘a valid mining claim or possession, 
‘must be decided by the Land Department; a decision of that qnestion by a court |. 
would not bind or conclude the eeeoney or relieve it. 7 the. duty of ug 


“making its owl decision i in the premises, 


east Hitehcock to the Commissioner of the General Land Office, oe 


: ON V.D.) See _ February 17, 1900. (EB. B., Jr. aa 


It. appears from the record in this case that the W 3 of ie. NE 4 tand cae 


ae “the B 4 of the NW 4 of Sec. 34, 7.16 N. k.8B.,M.D.M.,Sacramento, 


California, | land. district, were entered. April 1, 1872, and Lee ae Z 
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cP aeraiet 20, 1875, ander. section 2387 of the Revised Statutes, a as the 
townsite of South Grass Valley; that application for patent to the 
Granite Hill Quartz Mine claim, survey No. 3558, alleging location : 
thereof in 1862, was filed December 24, 1898, by the Gianice Hill Mining 


and Development Company; that aia claim comprising 17.17 acres = 


conflicts throughout nearly its entire extent with the said townsite; 
and that on February 20, 1899, during the period of publication of - 
notice of the application. John J. Ryan claiming: ownership, as trans- 
feree under the townsite patent, of several town lots in that part of the 
townsite in conflict with the said mining claim, filed a so-called adverse 


claim against the said application, and on March 9, 1899, within ‘thirty - : 


days from the filing of the papers intended as an ‘adverse claim, com- 
' menced a suit against said company in the local court to 0 quiet title to : 
-. Said lots, which suit, so far as appears, is still pending. | 
- .A motion by the company to dismiss the so-called nace ein on : 
the ground that the mining laws do not provide for or contemplate the 
filing of an adverse claim by one claiming land as non-mineral, or under 
a patent, was overruled by the local office March 11, 1899, that office | 
- holding that the papers filed by Ryan eotistented: et valid adverse — 


'° elaim under sections 2325 and 2326 of the Revised Statutes. From this. | 


action of the local office the’ company duly appealed. March 25, 1899, 
_ the company asked to be-allowed to make entry of the Granite Hill 
claim, but its request was denied, and ther efrom it also appealed. 
Considering the case on these appeals your office, by its decision of 
June 7, 1899, in effect reversed the action of the local office in part and 


in part affirmed it. The said decision of your office held that the | 
papers filed by Ryan alleging ownership of said town lots under the 
townsite patent~did not constitute an adverse claim within the mean- = 


ing and intent of the mining laws, thus sustaining the contentions of 
the company’ Ss motion upon that point; but also held. that inasmuch as 
the question was presented whether the ground embraced in the Gran- 


| ite Hill claim was known to be valuable for its mineral contents at the - 


date of the townsite entry, that question must be determined before — 
-any further proceedings could be had upon the said application, and — 
that-such question could be determined either by the court in the said 
- suit or by means of a hearing before the land department, and, there- 
_~ fore, since the matter was already pending before the court, directed” 
- @ suspension of proceedin gs upon the Bp plication “to awalt the decision 
of the court-upon said suit.” © a 
_ From this decision of your office both parties have appease to the | 
‘Department, ‘The company contends that the question. whether the 
.. ground embraced in said mining claim was known to be valuable for 
its mineral deposits at the date of the townsite entry is a question © - 
solely for the land department, and that your office should have ordered — 
a hearing to determine that question instead of suspending proceed- ng 
ings to await the decision of the court in said suit. Said Ryan, on the © 
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“etlier hand, insists that his claim to the land as presented i in the papers | a . : 
filed by an is. an adverse claim under sections 2325 and 2326 of the 


Revised Statutes; also, that as the said application is for land already 7 
: | patented it should not have been received and should now be rejected. 


Maas as eas 
eet etts nario era re . : 
treet oe er d a : 
re ss * 


~The: mining laws do not authorize or provide for adverse proceedings. Pee, 
“ against an applicant for patent to mineral land by one claiming the 
- Same, or any part thereof, under laws providing for the disposal of 
non mineral lands. -The provisions of section 2325 and 2326 relativeto 
adver se claims contemplate proceedings to determine only therightof 
- possession as between claimants of the same unpatented mineral lands; oe 
— ) and not. to- decide controversies respecting the. character of public 
aes - lands, that is, whether they are mineral or non-mineral. lands. (Powell = 


A ae Ferguson, 23 L..D.,173; Snyder v. Waller, 25 L. D., 7; North Star 

a 2 Lode, 28. L. D., 41; Richmond: Mining Contpany v. Rose, 114.U.S.,576, 

B84; and Iron. Silver Mining Company v. Campbell, 135 U. S., , 286, 300). ee. 
‘The townsite entry and patent under section 2387 of. the Revised. ; 
ons under which Byan claims, could only embrace lands not 
known to be mineral at the time of entry, and hence he has no stand- 
ing as an adverse claimant against the company’s application for pat- 7 
ent to the Granite Hill mining claim. _ The fact that Ryan claims under et 
-a patent is only an additional reason for denying him the status of an 


adverse claimant (North Star Lode, supra, and Iron Silver Mining — 
Company ¢. Campbell, supra). So much of the said. decision of your 


office as holds that the said papers filed: by Ryan do not. constitute an : . 
-adverse claim. within the meaning of the mining eu and in i effet” : . - 


rejects the same, is accor dingly atfirmed. c 
It follows from what has been said that the suit to quiet sila. begun 


by Ryan against the company, is not such a suit as is contemplated by 
said section 2326, and that no stay of the company’s proceedings for 
patent to await the result of that suit is authorized. Itis plain that 
the controlling question in that suit is the character of the. land's) 

- whether or not at the date of the townsite entry the said town lots con- = 

tained known valuable mines, or were known to be valuable for aning 
* orale or were embraced in a valid mining claim or possession - held 
under the inining laws; for if they were known then to be valuable for - pe - 
their mines or minerals, or were embraced in a valid mining claim or ue 
possession, title to them did not pass out: of the United States. under 3 ~ ea 
the said patent, but still remains in the United States subject. to the 
as " jurisdiction of the land department and. to disposal under the mining. —__ 
Jaws (Pacific: Slope Lode v. Butte Townsite, 25-t D. ‘518; Gregory — en 
Lode, 26 L. D,, 144; and Brady's Mortgagee ‘v. Harris et a., 29 i, D., . pea 


— ds “In view of the townsite entry and patent such ein ig raised BS ./,2 


to all the conflict between the townsite and the said Granite Hill min- - ee 





ing claim by the company’s proceedings for patent thereto; and this. Eo 
- question must be decided, in those proceedings, by the. Tand. depart- bey 
ment. No authority of law exists for ea se the. 9 pidesedings ee 
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| foi the jaw dépactmient to the courts for the Aeuiion of that ques: 
tion, and hence the decision of a court thereon can not bind or conclude — 
the land department nor,relieve it from the duty of making its own 
‘decision in the premis es,/ How far, or under what circumstances, if at 
alist the” land departmenit may be guided in its determination of such a 
question by a decision of a court upon the same point in a controversy 
_- between the same parties, it is not necessary now to inquire, 
So much of the decision appealed from as directs-a suspension of the 
- company’s proceedings for paren is reversed lor. the | reasons herein 
stated. 
You will order a hearing upon notice to the parties herein ii to the. 
South Grass ¥ Talley townsite authorities, to determine whether at the 
date of the townsite entry, tlie land embraced in the conflict between 
_ the same and the Granite Hill mining claim, or any part thereof, con- 
tain ed known valuable mines, or was known to be valuable for minerals, 
or was embraced in a valid mining claim or " possession held under then . — 
existing laws. | 
‘CONFIRMATION-SECTION z, ACT OF MARCH 3, 1891. 
| UALS, WoLr. : 


A Heoceadiae against a graduation. Bncens instituted in 1858 by the General Land 
Office, but on which no subsequent action was taken until 1895, must be held to. 
have been abandoned, and to have abated, and hence constituting no bar to the 
confirmation of said entry under section 7, act of March 3, 1891. — 


Secretary. Hitchcock to the Commissioner of the General Land Office, 
(W.V.D.) ss February: 17, 1900, 6 | ASCE 
On March 4, 1857, William W. Lewis made graduation cash entry 

- No. 11251, for the W. fractional part. of the SE.4 of Sec. 10, and W. 


eacdonal part.of the NE. 4 of Sec. 15, T.18 N., R. 12 W., east bank of 


the North Fork of White “River, adjoining farm SH. 4 of NE. 4, east 
bank of the North Fork, and east fractional part of NW. 4 4, west bank 
of North Fork, Sec. 10, T. 18 N., B.12 W., 5 P. M., Batesville (now 
Harrison), Arkansas, land district: — 
It seems that.at tiie time said entry was. adden one William W. Lewis. ~ 
was register. of the land office at Batesville, Arkansas, and it was. 
assumed by. your office that the said entr yman and said register were 
identical, and.by letter ‘C” of your office, of September 15, 1858, said 
entry was declared. legal, and it was stated that the entry would be 
 ganceled. for the reason that the register of the land office is prohibited | 
by law from entering lands upon application to himself; and attention | 
was called to.circular of May 25, 1831, prescribing the manner of 
purchasing public lands by registers of. district land oifices under the 
act of May 10,1800 (2 Stat., 73). | 
_ There appears to have been no action iain: in response 6 sid Jouler | 
. of September 15, 1858. 


7 oa letter “OO, of April 10 , 1895, your office. directed the register and. oo 
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~~ peceiver of the local office at Harrison, Ax Kansas, to aavertaiii from the: ae 
~ gommissioner of lands for the State of. Arkansas whether the records © : 
of his office show that Lewis applied to the surveyor. -general for the - 
_ State of Arkansas, in accordance with See. 10 of the act of May 10, a 

1800 (2 Stat., 73), toenter saidland. | 


By letter of June 24, 1895, the local officers enclosed: a letter from 
J. F. Ritchie, commissioner of State lands, for the State of Ar kansas, 
stating that the old records are not in his office, but are in the auditor’s 
office, and that upon a careful examination to ascertain. whether or not 
- Lewis had made an application to the surveyor-general of the State to 
enter said land, as required by said act, he found a note of the entry | 
by Lewis, but no record of the. ‘application; and the local officers - 
reported that the application and the records of. their office do not show 
that Lewis applied to thé surveyor- general to purchase said lands. 

By letter “C,” of July 13, 1895, your office directed the local officers) 
to request the: proper ‘county officer to furnish them the name of the 


present claimant of said land. 


On July 25, 1895, the local fiers reported that the sien of Baxter : 


| county, Arkansas, reported that A. J. Wolf, of Newport, Arkansas, gat, 
was the present claimant of said land, as shown by his records. us 


_ By letter “0,” of your office, dated April 20, 1895, addressed 1 to the | 
~ local officers, it is stated that. ; 


oh: _. Lewis. was register of the Batesville office from the time said mite was made up to 4 
1861. There, therefore, seems to be no question but that he received notice of the = 


- contents of said letter C, of September 15, 1858. Said entry was illegal, and you 


_ -will advise Lewis and any other known party in interest that thirty days from serv- ; 


ice of notice are allowed within which to show ¢ cause way. said. entry should not, be 
canceled. ce 


On July ve 1898, the “ecal oniceid ‘Banstead to your office ue. 


bela petition of A. J. Wolf, praying that a hearing be ordered to determine. “Gi i 


_whether, or not, said entry is voidable or illegal from inception. _ 

In said petition it is stated that the title to said land is embraced i in. 
two conveyances— William W. Lewis to James A. Cleberne, and James 
A, Cleberne to T. P. Casey aud A. J. Wolt; that some years ago Wolf 
instituted a suit, in the Baxter county circuit court, to perfect title to 
this land, and it was sold by a decree of the court and purchased. by - 


Wolf, and a copy of said decree can be produced; that said deeds of — | 


conveyance had been ‘destroyed by fire in the Baxter county court: 
house, but the fact that they were made can be proved, On June 3, 
1899, your office rejected said petition. and held said p eniny for esneella- 
tion, and Wolf has appealed. to this Department. 4 | 
The original. application to purchase the land, the receiver's receipt 
for the price paid, and the final certificate showing the purchase. and. : 


_. payment by Lewis, are all on file. The jurat to the affidavit accom. 
_panying the application is signed. by Ww. W. Lewis, Register, andthe 
name “W, W. Lewis” is partially obliterated, but whether this was 


; ie done purposely, and ifso, by whom, and why, does not appear. | Neither at 
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os is . there any evidence showing that the William W. Lewis. whe pur- 
chased the land and the William W. Lewis who was register were the 
same, except the fact that they both signed the same name. | 
This purchase and entry was made under the provisions of the act of 7 
- Congress approved August 4, 1854 (LO Stat., 574), the first section of | 
‘which graduates the price of public lands which have been on the mar- | 
ket from ten to thirty years, according to the number of years such 


lands have been on the market. 


The second. section gives to occupants and settlers on such lands the. | 
right of pre-emption at the proper graduated price, on the same terms 
and conditions upon which the public lands of the United States were. - 
then subject to the right of pre-emption. | 
~The third section provides that any person applying to enter Keueh 
lands under said act shall make affidavit before the register and 
receiver of the proper land office, that he or she enters the same for. 


his or her own use, and for the purpose of actual settlement and culti- 


vation or for the use of an adjoining farm or plantation owned .or | 

—occupied-by him or her, thus clearly conferring the pre emption right 

to purchase said lands at the graduated price upon owners of adjoining 

. farms, where the number of acres-acquired by the entryman under the 

- provisions of said act, including the lands applied for, should not exceed 
three hundred and twenty. 

By the act of Congress approved March 3, 1891 (26 Stat, 1095), it is 


pr oniaed, that after the lapse of two years from the date of the issuance. of the 
receiver's receipt upon the final entry of any tract of land under the homestead, 
_timber-culture, desert-land, or pre-eniption laws, or under this act, and when there 
shall be no pending contest or protest against the validity of such entry, the entry- 
. man shall be entitled to a patent conveying the land: by him entered, and the same . 
shall be issued to him. . = 


This entry was made, the receiver's receipt and the final certificate 
issued March 4, 1857, more than forty-two years ago. No proceeding 


has ever been inidiated against it, except said letter of your predecessor _ | 


of September 15, 1858, and that alone would not be sufficient to prevent — 
the issuance of patent upon said entry, since it appears one no action 
whatever: was taken upon it. 
‘In the case of Henry v. Pevoto (29 L. D., 423) it is held (syllabus): 
A proceeding against an entry, instituted by the general land office mauy years | 
prior to the passage of the act of March 3, 1891, but of which the entryman was’ 
- never notified, must be held to have been abandoned and to have abated, and hence | 
. constitutes no bar to the confirmation of the entry under section seven of that act... _ 
Following the holding there announced, it is held in this case that the 
proceedings instituted by your predecessor in 1858, as-to which no action 
was ever taken except the letter of September 15, 1858, must be consid- _ 
‘ered as abandoned and abated, and as constituting no bar to the confir- 
‘mation of said entry under the provisions of said act of March 3, 1891. 


Your said decision is therefore reversed, and you are directed to 


' cause a patent to issue upon said entry as provided by. said act. 
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- OKLAHOMA TOWNSITE—ACT OF JULY 1, 1898. _ - | 


INSTRUCTIONS. 





fs The offect of the act of. July {F 1898, abolishing Gawncite oardas in Oliationa, is ete - 
render operative within said ‘Territory: aud the Cherokee Outlet therein, the 


| provisions of section 2387 R..S., permitting: the corporate authorities of a tow 1° 
24, (OF me judge of the county court, to enter: land for townsite purposes. , a 


Sooneiars ye Hitchcock to the Commissioner of the Gener al Land 1 Office, Fe = : 


_ (W. V. Dey. ‘28 oe reery 19, 1900. Boa Se (G. B.G. a - ie 


iy your office communication of J anuary 5, 1900, Ct department is = 


| : requested to rule upon the question whether townsite. entries may be 


made in the. Cherokee Outlet, in Oklahoma Territory, by probate | 
| judges, under section 2387 of the Revised Statutes and other legisla 
tion supplementary thereto, herein recited. a 

‘Section 2387 of the Revised Statutes i is as follows: 

Whenever any portion of the public lands have: been. or may. be gstiea upon aud 
occupied as a town-site, not subject. to entry under. the agricultural pre-emption. 
laws, it is lawful, in case such town be incorporated, for the corporate authorities 
thereof, and, if not incorporated, for the judge of the county court for the county 
in which such town is situated, to enter at the proper Jand- office, and at the mini-— 
mum price, the land so settled and occupied in tr ust for the several use and benefit 
of the occupants thereof, according to their respective interests; the execution of 
which trust, as to the disposal of the lots in such towns, and ithe proceeds of the 
sales thereof, to be conducted under such regulations as may be prescribed by the 
legislative authority of the State or Territory in which the same may be situated. 

The Cherokee Outlet was. opened to settlement on ‘September 16, ‘ 
1893, under the President’s proclamation of August. 19, 1893 (28 Stat., 
1222), by virtue of the act of March 3, 1893 (27 Stat. , 642), which ce 
provided that the lands in the Cher pies Outlet. should be opened to 
‘settlement in the manner provided in section 13. of the act of Congress. 
| approved March 2. 1889 (25 Stat., 980,.1005), the act. of May 2, 1890 
(26 Stat., 81), and the second proviso. of section 17 of the act of March ~ 
—- 3, 1891 (16 Stat., 989, 1026), The said section 13 of the act of March 2, — 

1889, provided that the Secretary of the Interior might permit town. , 
site entries under section 2387 and section 2388 of the Revised Stat- — 
utes, the said act of May 2, 1890, by: section 22 thereof, provided that. 
: sections 2387 and 2388 of the Revised: Statutes should apply to all — 


lands in the Territor y of Oklahoma thereafter to be opened to settle- os 


7 ment, and the said second proviso to section 17% of the act of. Mareh 3, 


1891, enacted that, in addition to the jurisdiction granted to the pro- - 


- bate courts and. the jndges thereof in Oklahoma Territory by legisla- 7 


%e tive enactments—which enactments are ratified—the probate judges of — 
‘said Territory shall have jurisdiction in townsite matters under: such 7 


regulations. as are provided by the laws of Kansas. Se | 
In the meantime, however, and on May 14, 1890, Congress pasted an 


- - act, entitled An. act to provide for townsite entries of lands i in what oe 


_ DECISIONS RELATING TO THE PUBLIC LANDS. B29 


i is known: as ‘Oklahoma,’ end for other purposes” (26 Stat., 109), by 7 
which it was provided that so much of the public lands in the Terri- 


tory of Oklahoma, then open to settlement, might be entered as town- 


sites, for the several use and benefit of the occupants thereof, “by 
three trustees to be appointed ‘by the Secretary of the Interior for that 
purpose, said entry to be made under the provisions of section 2387 of 
the Revised Statutes, as near aS may be,” and by a joint resolution of 
Congress, approved September 1, 1893 (28 Stat., 11), the provisions of. 
the act of May 14, 1890, were peteniderl to the territory known as the 
Cherokee Outlet. — | 


This was the status of ve law when,. February 14, 1894, it was held... “? 


: by the Department, with respect to. the Cherokee Outlet. (18 ie. 1 
| 122): 


| Under section 2387 Revieed Sistntes: scowidine for the making of townsite en- 
tries on public lands, the probate judges, or judges of the county courts, when 
executing the trust imposed upou them in the matter of making townsite entries, — 
proceed under such regulations as may be prescribed under the legislative authority. 
_ of the State or Territory in which the same may be situated; thus, in the present 
instance, the probate judges, if making townsite entries within the Cherokee Out- 


let, would be snbject to such regulations as might be ai by the legislative 7 . 


anon Y of the Territory of Oklahoma. ° 

-The plan of disposal provided for in the act of May 14,1890 (26 Stat., “ 109), places ; 
the discharge of the trust in trustees, under such regulations as may be prescribed 
_ by the Seprotary of the Interior. The whole matter of the disposition of the lands 
within townsites, through the intervention of townsite trustees, is therefore under 
the jurisdiction and control, by regulations, of the Secretary of the Interior. This 
means of disposition is inconsistent with. that provided for where the lands are 


entered’ by probate judges, and in some cases, were both recognized, it might —— 


result in a conflict of authority. It seems to me, therefore, that the purpose of 
Congress i in passing the joint resolution of September 1, 1893 (supra), extending the 
provisions of the act of May 14, 1890, to the Cherokée Outlet, was to supersede any 
‘other mode of entry which might have been provided for in previous legislation 
relating to townsites established on these lands. — 


In this connection, however, see Choctaw City Townsite (16 L. D., 74). . 
_ By an act of July 7, 1898 (30 Stat., 652, 674), it is provided: 7 
That on J annary first, eighteen hundred arid ninety-nine, the boards of trustees 


for townsites, and each of them in said Territory [Oklahoma], shall cease and be 
abolished, and no compensation shall be allowed or paid to anyone, member, or 


tr ustee, or disbursing agent on or after January first, eighteen hundred and inate: 


nine. And so much of the trust vested in said boards and heretofore initiated.as 
shall remain unexecuted on said date shall be vested in the Commissioner of the | 
General Land Office, who is hereby authorized oe eapewerre to complete the 
same. 

While provision is iviside in this act for the exeention by die Com: 
missioner of the General Land Office of so much of the trust, thereto- 
fore initiated by said boards, as remained unexecuted, no provision is _ 
_ made therein for further townsite entries of land in said Territory, and — 
the question presented is, whether authority exists for allowing such 


- entries under Saag laws. 
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Prior. to September 16, 1893, fine lands in the Gherokee Outlet: were 


oe ‘not. open to settlement of any ae and were not subject to townsite _ fe 


entry under any law. If the joint resolution. of September 1, 1898 , had coe 
~ not intervened before said lands were. opened — to settlement, they. 
- would have clearly become subject to entry under section 2387 of the 


Revised Statutes, but the joint resolution having intervened, it. may 7 
be, as held by the department. February 14, 1894, a matter not now 
considered, that said lands were opened to townsite entry only under 
the act of May 14, 1890, and said joint resolution. But said act and 
7 resolution did not tepeal section 2387 of the Revised Statutes. They 
provided that the entry should be made by three trustees, instead of 


_ the corporate authorities of a town, or the judge of the county. court, . 


but directed that entries thereunder should be made as near as might. 
- be under the provisions of section 2387, They were applicable only to 


- certain public: lands in Oklahoma and were local, while section 2387 - 
was a eeneral law. The. effect. of said act and resolution was there- 


7 fore, at most, only to except certain public lands in Oklahoma from 


_.  gome of the provisions of said section, and not to altogether abrogate : 

te the section or to render it entirely inapplicable | to the public lands in ie 
Oklahoma to which the act. of May 14, 1890, and the joint mee o. A 
| _ had reference. | 


What is the effect of the act of J uly 7, 18982 | ‘There are NO. neee | 


— . of express repeal init. It, , however, abolishes townsite boards, and i in > 
legal effect. abrogates or repeals to that extent the act of May 14,1890, — 


and said joint resolution. If the act of May 14, 1890, and the joint | 


resolution had repealed section 2387 of the Revised Statutes, : and the 


. act of July 7, 1898, had repealed the act of May 14, 1890, and the joint. _ | 


es : resolution, con 9387 would not have been ‘thereby revived (Sec. 12 ts 


if - ‘Revised. Statutes). ‘But when.a statute only makes an exception to or a 
modification of: a former statute, the former statute becomes inop- 


erative or suspended to the extent of the repugnancy, only so long as © 


the later statute is in force, and when. it is abrogated or repealed by : 
gubsequent legislation, the original. statute. again becomes operative. _ 


See Vol. 23, pages 518, 519, American and Sais eae Encyclopedia of 
Law, and cases there cited. | | 

It results that the provision of section 2387 of ‘ie! Revised Statutes 
permitting the corporate authorities of a town, or the judge of the 
| county court for the county in which the town is situated, to enter 
land for townsite purposes, is now in force in Oklahoma and in the. 


~ Cherokee Outlet therein. This is the view expressed. in the letter of. 


Inquiry: from your office, and ¢ the Department a concurs therein. 
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ee FOREST RESERV ATION— ACT OF JUNE 4, 1897. 
J ARED Woopprinen. 


While lands embraced within a forest reservation may be excluded, because shown 
to be more valuable for agricultural than for forest purposes, until formally 
restored to the publie domain, such lands are-not subject to general disposition, 
and no rights can be acquired by the attempted entry thereof. ° 

It was not intended by the act of June 4, 1897, toexclude from: reservation small tracts, ps 
. here and there, within the limits of a forest reservation, because of the fact that 
said tracts were not cover ed with timber. 


| re Hitchcock to the Commissioner of the General Lavia Office, I Feb- 
(W.V.D.) * ruary 20, 1900. (BW. C.) 


Jared Woodbridge has appealed from your office decision of June 28, 
- 1899, denying his application to make soldiers’ additional homestead ~ . 
entry of the SE 4 of the NE 4 of Sec. 8, and the NW 4 of the NW 4 of © 
_ Sec. 12, T. 23 N., R. 7 Eh, G. aud S. RB. M., Prescott ind district, ren a 
' Zona, neGiasS: said Gace were, by proclamation dated August 17, 1898, 


_. (80 Stat., 1780), “reserved from entry or settlement,” being within the 


limits of the San Francisco Mountain forest reserve. 
Woodbrid ge claims to have settled upon this land prior to August | 
_ 17, 1898, but, as he is seeking to make soldiers’ additional entry thereof, _ 
which is not dependent upon and can not be aided or affected by prior 
settlement or residence upon the land, his claim of settlement prior to 
the establishment of the forest reservation is not material. Further, © 


whatever right was initiated by such settlement was lost by his failure — 


to make timely assertion of his.claim at the local land office. a 
It is further urged that this land is agricultural in character, and i is, 

by the provisions of the act of June 4, 1897 (30: Stat., 35), for that reason, . 

- exeluded from forest reservation... The land facladed was specifi: — 


—eally described in the proclamation of August 17,1898, and whilelands = 


included in a forest reservation might be excluded because shown to be 
~ more valuable for agricultural than for forest purposes, until formally 
restored to the public domain, such lands are not subject to general 
‘disposition and no eee can be*acquired by the aud entry 
thereof. 


Relative to the showing filed. bearing upon the character of the land > 


“in question, it might be-stated that it was not intended by the act. of’ 


J uné 4, 1897, to exclude from reservation small tracts, here and there, ; “ 


within +he limits of a forest reservation, because of the fact that such 


small tracts were not covered with turber: 


The decision of your office rejecting the proffered application by | 


: _ Woodbridge to make soldiers’ additional homestead ou of this vane _ 
Is is accordingly alfirmed. 
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a OKLAHOMA LANDS— GREER COUNTY ADDITIONAL PURCHASE. 
‘OLIVER P. MELTON.. | 


- The aa conferred by section ie act of January 18, 1897, to ganas Jands adai- | 
tional to those entered under the homestead law, is not limited ay any require eg 
ment that the’ tracts 80 ‘purchased shall be contiguous. — | | 


Secretar. Yy Hitcheock. ‘to the Commissioner of the General Land Office, 
cw, V. Dy) en February 23,1900... 0 ns (Ww. M. W.) 


January 4, 1899, Oliver Pp. Melton made cash entry, under. section: 
one of the act of January 18, 1897 (29 Stat., 490), for the S. 4 of the 
SW. 4 and lot 4 of Sec. 3, T. 1 8. R, 24 Ww. , Mangum, Oklahoma land 
district, Oklahoma Territory. ae 

| May 17, 1399, your office considered said entry, and found that: 

» oe a plats. of this office: show lot 4 to be. ADORE UOUS: with the S. LSW. L said 
entry was therefore improperly allowed. - 

You will advise said Melton, using form 4-485, tliat he will be allowed sixty days . 
| from notice within which to elect which poriion: of his sony he will surrender, 80 as 


to leave his’ land contiguous. — 7 
Should he failto make election or to appeal hee efroin. within the fine specified iis 


. entry, which. is hereby held for caucellation, will be canceled without. further ca 
an notice to him from this office. , | a4 


_ Melton appeals, and alleges that your office erred 


- : in holding that all the parts of the land embraced in a cash entry must be wontigabué = 

_ with each. other, especially in a case, like this, where these pars are conviguous | 
with the homestead tract of the. purchaser. a 
_ The land i in question is situated in Greer county, Oklahoma, and its a 
| disposition is governed. by the provisions of the act of aa 18, 


1897, supra. | | — 
by “The first section of said act provides that every person qualified ; 
under the homestead laws of the United States, who, on March 16, 


: - 1896, was a bonw fide occupant of land within the territory established | 


as Greer county, Oklahoma, shall be entitled. to continue his occupation — | 

of such land, with improvements thereon, not exceeding one hundred | 
and sixty acres, and shall be allowed six months preference right to 
initiate his claim thereto, and. shall be entitled to perfect title thereto 
-under the provisions of the homestead law, upon ee of land office 
tees only. Said section further provides that: <u 3A 4 eS 

Every such person shall also. have the right, for six - months prior, to all other 
persous, to purchase at one dollar an. acre, iu. five equal. annual payments, any. 
additional land of which he was in ‘actual possession on M arch sixteenth, eighteen 
. hundred and ninety- Six, not exceeding one hundred and sixty acres, which <r lor to. 
” gaid date, shall-havé been cultivated, purchased, or improved by. him. . 


—. The land applied. for by Melton contains 107.46 acres, as. shown by. : 


| the receiver's receipt. He is shown to be qualified: to. purchase one | 


- hundred and sixty acres of land. under the act, and the only question — 


4 presented for determination is whether under the law hecan beallowed 


fee to purchase the tracts applied for where it. is Shown mae the plate of 


, your office i ney s are » not. contiguous. 
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The act of January 18, 1897, supra, is a special act; its provisions — 
are limited to Greer county, Oklahoma. It was passed in order to 
- meet the peculiar conditions arising out of the conflicting claims of the 
- United States, and the State of Texas, to the land embraced in said 
-county, which controversy was finally settled by the supreme court of 
the United States in favor of the United States (162 U.8., 1), and for 
the purpose of protecting, to the extent specified in the act, the claims 
of bona fide occupants of the land, who were qualified. facet the home- | 
_ stead laws of the United States, who on March 16, 1896, were bona fide 
See of lands in Greer county, Oklahoma. 

_ The act is remedial in character and should be construed liberally, 
so as to effectually carry out the purpose for which it was pasced: 
(Frank Johnson, 28 L. D., 537.) - 

The language used in the act conferring the gtit< of purchase does 
not, in express terms nor by implication, require that the lands to be 
- purchased shall be contiguous or “in a body,” a8 provided by, the 

homestead law (Sec. 2289 Revised Statutes). But, on the other hand, 
the right to purchase any additional land, of which the claimant was 
in actual possession on March 16, 1896, not exceeding one hundred and — 
sixty acres, which, prior to said date, shall have been cultivated, pur- 
- chased, or improved by him, is clearly and specifically given such 
alaimnane by the terms of the act. As Congress saw fit to confer this 
right to purchase any additional land without limitation or restriction 


a as to whether the land should be contiguous or not, the Jand depart- | 


ment could not rightfully or properly limit or restrict the ri ene to such 
lands as may be contiguous. 

It follows that the judgment of your office requiring Melton to sur- 
render a portion of the land covered by his application to purchase was 
erroneous, and it is accordin gly reversed. } , | 


a 


OKLAHOMA LANDS—ORDERS. OF RESERV ATION—SALINE LANDS. , 
‘TERRITORY OF OKLAHOMA 2. BROOKS. 7 


The reservation of section 33 in each township for public buildin gs, scnnained in the 
President’s proclamation opening the Cherokee Outlet, was in terms applicable - 
only to. lands which had not been ‘‘otherwise reserved or disposed of,” and 


therefore did not include the lands in the “saline reserves” that were specifically - 


withheld from disposition by a prior declaration in said proclamation. By the. 
proclamation of July 27, 1898, the lands so reserved were restored to the public | 

‘domain for disposal, subject to the poney of the gov ernment in its epee of 
saline lands, 

The lands thus restored to the public domain should be treated as pr esumptively of | 
saline character, but should it be ascertained that any of them are not saline, — 
disposition thereof can be made under the laws relating to ie lands i in the 
Cherokee Outlet. 3 


eS Secretary y Hitchcock to the Commissioner of the Beirut Land. Office, , 
A WeNe D,).:.. | February 23, 1900. | - (BLW.C.) - 


os The Territory of Oklahoma has appealed from ‘your office decision of ; 
August 28, last, apes the application of Leonard Brooks t to make home- | 
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lead sae of the SE: 4 of See. 33, 1. 26 N., B.9 Ww. ve land district, bee cage 

. Oklahoma, in which it is held that the ere mate 1 in the procla- wee 9 i 
mation of August 19, 1893 (28 Stat, 1229), of section 33 in each township, 

for public buildings, “which has not been OER SE WISe reserved Or r disposed | 

Oe of,” does not include this tract. | | 


The land in question is a penton of what iS ‘known : as the « ‘Bastern 


Pas Saline Reserve,” within the Cherokee Outlet. The lands within this. . 


~~ “Outlet” were acquired by the United. States, under three separate 


agreements with the Cherokee Nation, the Tonkawa tribe of Indians, - 
_ and the Pawnee tribe of Indians, which agreements were ratified by 
the act of. March 3, 1893 (27. Stat., 612 , 641). By that act Congress _ 3 
made special provision for the disposal of the lands in ‘said Outlet. It. 
- was directed that the President should, by proclamation, open them to — 


settlement and entry, except such portions thereof as were reserved 
for the Chilocco Indian school or were allotted to Indians, and sections 
-16 and 36 of each township which were reserved. for the benefit of the 
public schools, and it. was further. provided. that the President might © 
“make such other reservations of lands for pape ee poses as he a 
deem wise and desirable.” 
ie Accordingly by proclamation, the Presidente on ast 19, “1808 (28 

Stat., 1222, 1229), declared that the lands ceded. by the Indians should . 
be opened to: settlement and entry on September 16, 1893, on conditions. 
prescribed, except: certain. described lands set apart for Indian: and 
other purposes, and— Sh . oe . | 
excepting also the saline lands ¢ coy area three leases made: vy the Cher okee Nation a 
prior to March 3, 1893, known as the eastern, middle and western saline reserves 
under authority of the act of Congress of faeupe 13. 1882, a Stat. pe: said lands 
being described and identified as follows: , | 

: Then follows al. particular description by legal aubdivisions of the ids | 
: embraced. in each of said saline reserves. ‘The proclamation then — 
. continues: (D. 1129): | 3 | peed | 


excepting. also that section 33 in each township which has” not been otherwise — 


- reserved or disposed of, is hereby reserved for public buildings. 


On May 4, 1894 28 Stat. + ii, Congress passed an act confirming — 


the reservation for public buildings of section ane three of "each township of said. 4 
lands, not otherwise disposed of. ; 


~The Indian leases of the nance lands: atithorized by the ae of hace ‘ e 


9 , 1882, supra, and referred. to in the proclamation of the President, not 
haring been approved by the Secretary of the Interior, the President, 


by proclamation dated July 27, 1898 (30 Stat., 1779), after reciting that 7 
~ said lands were excepted from. esiilement because of said leases, declared 

that “all the lands i in said saline reserves” as described | in the POEL .. 
ae proclamation— ae 


2 are hereby restored to the public. oun and. will be fispaal of aniler the laws: of at, 
_ the Uuited States relating to publie.lands in. said Cherokee Outlet, ponies to. the a 
| Boley of the necve ee in SISposing of saline lands. a care can 


\ 
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Whether in fact all of these lands were deemed saline j in charaster, | 


and were for that reason withheld from settlement and entry by. the © 


President’s proclamation _ of August 19, 1893, in recognition of the 
settled policy of the government to reserve saline lands from disposition 


under the general land laws (Morton ». Nebraska, 21 Wall., 660; A. H. 


_ reserved or disposed of, which. reservation it was one of the purposes of _ . 


Geissler, 27 L. D., 515), or whether the sole purpose in so withholding 
them from settlement and entry was to protect said leases, and any 


possible ri ights thereunder, is not material in the determination of the 


question now under consideration, for the controlling fact is that the 
reservation of these lands. was declared in plain and unambiguous. 


language i in that proclamation and continued in full force until abro- 
gated by the proclamation of July.27, 1898. After reserving these 


lands in the manner shown, the former proclamation also reserves for — 
public buildings section 33 in each township, where not otherwise 


the act of May 4, 1894, to confirm. The reservation of section 33 for 
public buildings was in terms applicable only to lands which had not 
been “otherwise reserved or disposed of,” spoken of only as “not other- 
wisé disposed of” in said confirmatory act. The difference in the 
language of the proclamation and that of the act of confirmation is not 


- important. While the words “disposed of” are not always employed. 
“. in the same sense (State of. Wyoming, 27 L. D., 35, 39; State of Utah, 


291. D., 418), it is clear from the context that the act of May 4, 1894, 
- employs then in a sense which embraces what would be meant. by the 


word *‘reserved,” else there would have been no occasion to use the - 
word “otherwise” in explanation of them. (State of Wyoming, supra.) 


Again, one of the purposes of the act of May 4, 1894, was to give full 
x effect and sanction to the reservation of section 38 for public buildings . 
as made in the President’s proclamation, and if it had been intended 


.- to’ modify the proclamation in that respect, or to enlarge the reserva- 


tion thereby made, altogether different language would have been Z 


- employed. The words of the statute are such as would naturally-be — _ 


employed i in confirming an act theretofore done, and not such as would 
be used in partial disaffirmance of such an act. The tract here in 
question having been-otherwise reserved and disposed of by reason. of | 


the reservation first named, was not included in the reservation for = 


public buildings, and hence under the proclamation of July 27, 1898, 
was restored to the public domain to be disposed of under the laws of 


the United States relating to public lands in said Cherokee Outlet, 


subject to the policy of the government in disposing of saline lands. 
- In an affidavit accompanying his application. to enter this tract, 
Brooks states that it “does not contain. any visible or known alt 


springs, rock salt, or other saline deposits, and is suitable for agricul- _ 

tural purposes.” This affidavit can not be said to determine the — 

. character of the land, though it may be sufficient to justify an Inquiry _ 
_ or examination into that inatter. All of-these lands should be treated — 
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as Siow peively of saline character, bib should ib ie: ascenained that - 
any of them are not saline, disposition. thereof can be made undér- the 
laws relating to public lands in the Cherokee. Outlet. © Where, how- — 
ever, it is not ascertained that the lands are not saline, 10 disposition ~ 
of them should be made or attempted until further legislation is had by © 
Congtess. The act of January 12, 1877 (19 Stat., 221), applies only to 
such States and Territories as have had a grant of salines by act of 
Congress, and Oklahoma has had no such grant. (See case of A. H. 
Geissler, supra.) a | > 
_ The action of your office is affirmed. | 


SOLDIERS’ ADDITIONAL HOMESTEAD—WIDOW. 


ANDREW FERGUS. 


The aldo ee a soldier: is ‘not eutitled is: make a soldier’ S s additional iroineetead ae 
_ entry, if the soldier, at the time of his death, , had the rig ht to make an- original : 
entry of and perfect title to the full quantity of one hundred. and sixty ACreS. - 


ee y Hitchcock to the Commissioner of the. General Land Office, - 


a VOD) Ss February 23, 1900. = te nce L. McC.) © i 


_ Andrew Fergus, ane as assignee of “Malinda M. ‘Youngblood, 


no on. July 25, 1898, applied to enter, under sections 2306 and 2307, | . 
. Revised Statutes, the NE. 4 of the NE. + of Sec. 12, T. W Ns R. 19 B, ‘ 
os Lewiston land district, Montana. 


- Malinda. M, Youngblood makes affidavit ge ei is the sidow of 


7 Wheodorict. B. Youngblood, who served as captain of compauy K, first 


: regiment Arkansas cavalry volunteers, from August 7, 1862, to March | 


10; 1863, and was honorably discharged ; that he made homestead entry _ 


. No. 5617, at Springfield, Missouri, on October 9, 1871, for the N. 4 of 
 §8W.4, ‘and the SE. 4 of the SW. 4 of Sec. 9, T. 28, R. 23; that neither 


her. husband nor herself has oo made any. other. homestead entry; 


- that neither of them has ever made application for an. additional home- — | 


stead entry; that no certificate of right to an additional entry has ever | 7 


issued to. either of them; that her said husband died on f° ebruary 7, 
| 1879; and that she has not since remarried, i z 

Your oftice, by letter of May 13, 1899, denied said “application for — 
reasons set forth, as follows: 


The records of this office show that Theodorick B. “voune blood made the entry aS 
alleged, and.that it was canceled by this office on July 1, 1875, for conflict with the 
grant to the Atlantic and Pacific: Railroad Company. Youngblood neither gained 
_ nor lost any rights ‘by making the said entry; for, under the rulings then in force, 
_ such entry was invalid, and therefore did not exhaust his homestead right, The 
_ transaction amounted | snerely to a nugatory. attempt to make an-entry, and. left. 


Youngblood in the same position. be: would have been had he never attempted to | 
make the. homestead entry. This being true, it necessarily follows that the entry- 


“man’s widow i is not entitled to the right to make entry. under. section 2307. Reyised 
Staines, as anh to the said Spr ingfield, allssocr, anu ve ‘ 7 
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Under the circumstances recited Mrs. Youngblood, upon the death 
_ of her husband, became entitled to enter and perfect title to one hun-— 
dred and sixty acres of public land under sections 2304 and 2307 of the — 
Revised. Statutes, receiving the same benefits from his wilitary service — 
to which he was entitled, but she did not become entitled to an addi- 
tional entry under section 2306, which presupposes that the beneficiary, 
_ by reason of another and. prior entry, is not entitled to make an 

original entry of and perfect title to the full quantity of one buneree | 
and sixty acres under section 2304. | 

The decision of your office is affirmed. 


TIMBER CULTURE CONTEST—APPLICATION TO ENTER, 
Lamp v. DAHL. 


No rights are secured under-an application to enter, accompanying a timber culture | 
contest, filed at a time when the land is involved in a prior contest, if the pro- 
ceedings had under the prior suit result i in the cancellation of me ® entry uncer 


atta’ 


Secretary Hitchcock to the Connie of the General Land Office, 
(W.V.D D.) —. February 23, 1900. j (RB, Ww. C.) 


Julia M. Lamb nas appealed front your office decision of April 1, 
1898, awarding to Gustav Dahl the right to make entry of the NW. 4 

of Seb: 4, T. 153 N., BR. 58 W., Grand Forks land district, North Dakota. 
° This tract was formerly embraced in the timber-culture entry. of 
William T. Souder, made March 23, 1883. On December 17, 1896, one 
J.T. Baird filed a soniboat against acid entry, alleging non- coplianes 
with law, upon which hearing was had April 20, 1897, the defendant 

- being in default. Upon the testimony adduced the 1o6al officers, in 
their decision of May 15,1897, sustained the contest and recommended. 
that the entry by Sonder be canceled. ) | 
_. With their letter of February 18, 1898, the local officers for warded - 
the record made in said contest, reporting that the entryman, after. ~ 
_ due notice of their decision, had failed -to appeal therefrom; and by 

your office decision of November. 4, 1898, the decision of the local - 
officers was affirmed, Souder’s entry canceled, and the case closed. | 
_. The claimed rights of both Lamb and Dahl are predicated upon acts 

performed prior to your said office decision closing the case, and of — 
which acts your office 2 appears to have been in jenorance at the time of 
the closing | of said case. 

On April 3, 1897, J ulia M. Lamb filed in the local office an affidavit 
- of contest agaist Souder’s entry, alleging failure to comply with the 
law, accompanying the same by her application to make entry of the 
land in the évent of a successful termination of her contest. Said con- 
test was held subject to that of Baird, then being proceeded with. | 
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On mevonibe: 8, 1898, being the date upon which the Hones of bie 


ee eaticellation of Sonder’s entry upon Baird’s contest was received atthe - 

> Joeal office, Lamb again tendered: an application to make entry of this 
- "land, upon which the local officers noted, “Held to await the: prefer- | 7 
ence right of J.T. Baird.” | 


On June 23, 1898, more than. four months after the ere in aie case 


| ; of Baird ». Souder had been transmitted to your office, Gustav Dahl | 
| tendered at. the local office an application to make homestead entry of 


this land, which was rejected. October 22, 1898, he again tendered an 


7 aS application to make homestead entry of this. land, accompanying the | Soa 


same with Souder’s relinquishment and a withdrawal of Baird’s con-_ 


og - test, the same being signed by. the attorney for Baird. 


“The local officers did not cancel Souder’s entry upon said relinquish. 
ment, for some reason not disclosed by the record, but held the same 


-... in their office. They rejected ‘the application of Dahl, however, for ~ 
-.-. the reason that the land was “still under contest.” “Dahl appealed. 
- from such action on December 2, 1898, and it was upon said appeal |. 
—<. that’ your office called for the papers flats to the contest. by Lamb, - 


_ and in the decision appealed from held that said contest never attached =~ : 


hse because of the successful prosecution of the contest: by Baird; that the - 


application filed with and. dependent upon that contest. fell with the | 
colitest and did not serve to reserve the land upon the cancellation of 


a Souder’s entry ; that Sonder’s entry should lave been canceled upon. 


eee relinquishment filed by Dahl on October 22, 1898, and in view of 


Baird’s withdrawal Dahl should have been allowed to make Senay as 
the first legal applicant. 
- From a careful review of the matter your office deerone is s aftiined. 
~ Baird fur nished pavierectory information upon which Souder’ S entry | 


ie Was canceled. 


After. the decision of the loeal ‘officers upon said ‘contest and the = 
failure of Souder to appeal therefrom, it was not within the power of | 


Baird to withdraw the contest. He might waive any right secured _ 3 


: through the contest’ but the entry would have nevertheless been can-— 
celed upon the information: furnished. ae 4 3 


Lamb did not allege collusion in the matter of the bringing of 


” Baird’s contest, although it is suggested in her appeal from your office 


a decision, nor bes the record seem to justify such a charge. a 
Had the local officers canceled Souder’s entry upon the filin; g of tive care 


relinguishment by Dahl and at once advised your office, as they should — ; 


| : _ have done, the action taken by your office nDOE Baird’s cone would | . | 
.. have been. unnecessary. 


= The relinquishment must be treated as the result of. Baird’s contest : 


: and his withdrawal as a waiver of his preferred right. When so 


viewed the action of the local officers in rejecting Dahl’s application 


i ‘presented on October 22, 1898, was erroneous and the right oe = 


7 uhereby was saved by his nel 
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Py. this time Lamb had secured no such right as barred the accept- 


ance of Dahl’s application. She had, as before stated filed an appli- 


cation with her contest against Sounders entry, but no rights were 

~ secured thereby as it. depended ae the action taken upon the contest . 
which never attached. 

_ -Her second application, tendered on November 8, 1898, is seal 

subordinate to Dahl’s rights under. his. application presented on 

October 22, 1898. _ . | 


CONFIRMATION-SECTION 7, ACT OF MARCH 3, 1891. 
AZARIAH: W. COLBURN ET AL. 


To defeat the confirmation of an entry under the proviso to section 7; act of March 
3, 1891, it is necessary that some action should be taken against the final entry 
- within two years from the issuance of the receiver’s receipt thereon. , | 


Secretary Hitchoook to the Commissioner of ‘the General Land ‘Ofve, 
(W. Vv. D. yo February 24,1900. 7° | (E. F. B,) 


- June 4, 1887, Azariah W. Colburn made homestead ee for the 
NE. + of See. 31, T. 12-8., 10 W., Huntsville land district, Alabama, - 
and on August. 6. 1887, your office held said eutry for cancellation on. 
the ground that ‘tie tract covered thereby was withdrawn from entry as |. 
-valoable coal land under the act of March 3, 1883 (22 Stat., 487), and _ 
‘that the entry was theretore invalid. No oneal appears to have been 
taken from this action. — | 
March 6, 1893, notwithstandin 2 the sction of your “office of August 


= 6, 1887, holding the. ‘entry for cancellation, the local officers sd eae 


: final proof: and issued final certificate thereon. , 
' April 3, 1896, the local oilicers repor ted that the record of their office 

showed——. : : 

. that on August 11, 1887, notice ‘of the requirements of your letter ‘of Aug. 6, 1887, | 

- and a copy thereof, was mailed to claimant, and your. said letter was noted, ’ 

““Claimant notified Aug, 12, 1887. i The record does not show the neues to have 

been registered, . 

July 13, 1896, your office modified its deviston of August 6, 1887, by 
suspending the entry, pending the offering of the land at public sale | 
under the act of March 3, 1883, and holding that, if-the land 
shall not be. sold upon such offering, then claimant’s entry may be banbidersa as 
an application to enter, of its original ¢ date, and he may be Bernbvied to make entry: 
‘thereunder, 

- basing its action on. fies decision of the Department in the. case of 
David J. Davis (7 L. D., 560), Colburn ‘was duly notified of this 
decision of your office, but no appeal was taken, : 

March 2, 1899, W. G. Dodd and E. W. Goss, claiming to be trans- , 
ferees of Colburn, filed in the local office a motion: to have your office — 
decision of July 13, 1896, set. aside and the wae appesed to coe 
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i. under section 7 of the act of March 3, 1891 (26 Stat., 1095), ‘bading said: ae 


~ motion, upon the decision of the Department of. December 27, , 1898, in 


7 the case of William F, Gaines (not reported). tae ae | 
7 April. 20, 1899, your office tondere? decision denying said 1 motion, ar 
te holding that— : 


' In the Gains case, asin the one now under goneitee tion. sti entty erabr el land a ht ae 


reported to be valuable for coal, and withdrawn from entr y under the act. of March 

3, 1883, but no proceedings against the entry were’ begun within two years of the. . 

date of the final receipt, and it was held by the Department that the entry was con- 

firmed under the 7th section of the act of March 3, 1891, a 
Proceedings against the entry-of Colburn were begun prior to the issuance of the 

> final receipt, and this entry does not, ahererore, fall within the ee ac provi- : 


— sions of the act referred. to. 


_ From this action of your office Dodd and Goss, the alleged trans- : 
. ferees, have appealed, assigning error in your office decision, in. ‘sub- — 


_ stance, (1) in holding that the decision of August 6, 1887, is binding — ae 


upon the. entryman or his’ transferees, in view of the fact. that there is. 


. no evidence that he ever received notice of said decision, and-(2) 1 uot : 


_ patenting the entry to protect the transferees, who, it is claimed, Inno- — 
cently purchased the land for a valuable sounideration and are entitled | 
to protection under the provisions of section 7 of the aa of a By 

1891. ie 

-Itis not shown by the record when the alleged transfer was mode ee 


a "but as no entry is confirmed under the body of the section unless the < 


_. transfer was made prior to the first day of March, 1888, and after final _ 
entry, it is unnecessary to consider further the scitenuon of appellants - 


7 with reference to their rights as transferees, under said section. The 
final entry in the case was not made until after said. date and if con-_ 
_ firmed it must be under the proviso to.said section, which is as follows: — 


ie 2 ovided, ‘That after the lapse of two years from the date of the issuance of the. z 


_ ‘receiver’s receipt upon the final entry of any tract of land under the homestead, es 
: . timber-culture, desert-land, or pre-emption laws, or under this act, and when there: 
- shall be no pending contest or protest against the validity of such entry, the entry-. 
_’ man shall be entitied to a patent conveying the land by him entered, and thesame 
shall be issued to him; but this proviso shall not. be construed to require the delay = 


of two years from the date of said entry before the issuing of a patent therefor, | 

| The: proviso has reference solely to entries upon which final certificate 7 
: has issued. Hence, any action that was taken with reference to this 
entry prior to the issuance of the final certificate can not be considered. _ 
ag affecting the question whether the entry was or was not confirmed, | 


"as the action contemplated by the statute must be taken with reference __ 


_ to the final entry. No case is brought within the terms of the act until. 
_ after the final certificate has issued. That fixes the period within — 
which action must be taken to defeat confirmation under the proviko: ‘ 
Ira M. Bond (15 L. D., 228). - 
The language of the statute is “after the lapse of twos years from the 
: date of the issuance of the receiver's receipt upon the final entry” and | 


a - | when une shall be no pepe contest or protest against, the. ene ;. | 
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of “such entry” the entryman shall be entitled toa patent. This case 
was not brought within the terms of the act until the issuance of the 
final certificate M arch 6, 1893. To defeat the. confirmation it was 
necessary that some xétion should have been’ taken against ua eutry, | 
within two years from that date. 7 
. It will be observed that the law’is very specific i in ime the diate of the receipt as 
the time when the period of two years commences to run and that.no coutest, protest, 
or inquiries into the legalities or merits of a case is provided for or permitted after 
a final receipt has been issued two years. Furthermore, there is no authority i In, 
said act or'in any other statute, ‘that. authorizes or allows the changing or altering 
of the date in a final receipt for the purpose of bringing an entry under the proviso 
aforesaid, uor can this Department in the exercise of its supervisory. powers enter — 
into the merits of the case and permit such a proceeding. (Ira M. Bond, 15.L. D., 288.) 


| _- Notwithstanding the irregularity or invalidity of this entry, the fail- 
ure to take action upon the final entry within two years after the 
issuance of the final receipt, brought it within the proviso to said act. 


James G. Harris et al. (28 L. D. 90). 
The decision of your office is rever sed. 


INDIAN LANDS—ACT OF MARCEL 2, 1889. 
$m ON KUSSER. 


Under the provisions ‘of section 21, act of March 2, 1889, opening to setiotioné and 
entry the Great Sioux reservation, the lands therein are not subject to GHEPO 
sition under the clesert land. laws. | 


' Secretar, y Hitchcock to ‘the Commissioner of the General Land. Office, | 
(W. V.D.) 4 peleunrg 24,1900. - a (E. P.) 


January 14, 1896, Simon Kusser applied to make dioxane land entry 
-of the SE. 4 of Sec. ed 109 N., R. 71 W., Huron land district, mone | 
Dakota. : 
March 11, 1896, the ‘ioal officers transmitted | Kusser’ S s application to 
your otlice, with tie statement that | | 
this being the first application of this character i in the- Mates of this pute, the 
papers are forwarded to your office for approval before action by this. 
_ By letter of May 11, 1896, your office advised the local officers that, 
under the rulings of cue Department, the land applied for was desert 
in character, and returned Kusser’s declaration “for allowance, should 
- no further objection appear, upon payment of the required amount.” 
August 12, 1896, the local officers permitted Kusser to make desert 
: land entry of the tract, and appear to have forwarded the papers in the 


- case to your office with their returns for August, 1896. 


April 10, 1899, your office found that the land involved is within a6 
ceded portion of the Great Sioux Indian reservation, and that, under 
_~ the provisions of section 21, act of March 2, 1889. (25 Stat., 888), open- 


\ 


ae ing said temnitiry t to settlement. ead entry, re was on snbiect: to are res 
-... tion under the desert Jand laws, and held the entry for cancellation, = 
aoe From this. action Kusser has appealed to the Department, alleging 
oan that if his entry is. canceled he will be subjected to considerable loss,” 
>” as he has placed upon the land covered. thereby PE emoute to. the. 
gee - value of about six hundred dollars. | 
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oA 


Said act of March 2, 1889, in section 21, provides: 


That all ie lands in the Great Sioux reseryation outside of ihe sepecute reserva- ~ are 


a - Z tions herein described are. hereby. restored:to the public. domain, except: American - 
. Island, Farm Island, and Niobrara Island, and shall he disposed of by the United — 
States to actual settlers only, under the provisions of the homestead law (except 
“section two thousand three hundred and one 6 thereof) and under ¢ the suse zelaune to oo 
ae . townsites, a 2a ee aa 2 oe ae Pages aa 
- -Kusser’s dewert, iaiid eae of the land involved i in this. case is there . 
-. fore clearly illegal, and must be canceled, | 
eas Your office decision i 1s affirmed. 


Cons Er AL. % -Rosinson. 


nar’ | Motion for review: riot departmental desinion of December 14, 1899, 29° | a. 
es ‘LD. ee denied Bg Secaty Hitcheock, teeny 26, 1900. ? | 


“Jacon C. MULLTGAN.. 


aes Motion: ae review of deparumental deguion: of Aeon a 1399, 29 - 
oe e L. ae 82, denied ty Seeeere Hitchcock,  Helienary, 26, 1900. : 


 CopPER Grance Lop. 


MINING CLATM—PROOV OF EXPENDITURE, 0. 


} “oS Raber ‘and. improvements, within the meaning Sof ‘the statute, a are “deemed to ieee ea 
oe % been had upon a mining claim, or upon. several claims held in common, when. the... 
: labor i is performed or the improvements | are made. in order: to ‘facilitate the extrac- ee : 
- tion of minerals ‘from the claim, or the. claims: in common, as: the. CA8e.. may ‘be, ee 
_ though such labor and improvements: may in fact be outside ‘the limits of. the ease 
ae | claim, or claims i in common, or on n only one. of the several claims held 3 in common, foo 


| “ claimsheld i in, ‘common, or: “upon: ‘ground outside: the limits of sich: claims, sess ee 


be accepted i in satisfaction of the statute as to all the claims 80 held, ‘such claims ae 
must be adjoining” or contiguous, so that: each | claim, thus associated may be ie ad 


benefited by the work done or improvements made. 











ee a S Where expenditure i in labor or improvements relied: on is. 5 hia on-one conte of rest oa 
+ adjoining or contiguous claims held in common, it is incumbent upon the appli-. 
-‘.~ cant for patent to the claims so held to show that such expenditure wasintended. 
So toed in the deyelopment: of all the. claims, aud that the labor and ‘improve- re 
ae a ments a are of such a character as to redound to the benefit « of all. ee 
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- Where the labor and improvements are not upon the claim, or upon any of several 
adjoining or contiguous claims held in common, but outside thereof, it is like- . 
_- wise incumbent upon the applicant for patent to such claim, or claims in com- | 
mon, to show that the Jabor and improvements were fsndea to aid in the 
dey slopient of the claim, or claims in common, as the case may Dey and are e of ig 
: character snitable for the purposes intended. . 
. Labor or improvements intended for the common benefit of several non-contiguous 
- mining claims can not be apportioned to the different claims in satisfaction of 
the required expenditure thereon, for the reason that to do so would be to credit. 
each claim with an expenditure made iu part for the benefit of other claims.not . 
associated therewith, as claims held in common within the meaning of the law. 


| Secretary Hitchcock to the Commissioner of the ‘General Land Office, 7 
(WW. V. Di): February 26, 1900. 0 (AL BLP.) 


. By decision of November 13, 1897, your office held for cancellation 
mineral entry No. 458, made ‘December 30, 1893, by the White Cloud. 
Copper Mining Company for the Copper Glance lode mining claim, » 
| survey No. 44, White Cloud mining district, Reno, Sa for the 
reason that— | | 
the only improvement ncpouted as having been ads for the benefit of soft elaim 4 is 

520 feet of a Toad; no ‘portion of which is shown to be within uue boundaries of Said - - 
Sia | 

‘The surveyor- -general of Nevada was ther eupon directed to— 


allow claimant sixty days from receipt of notice within which to show, by the report | 
of a U. 8. deputy mineral surveyor, that before the expiration of the sixty days of 
publication of notice of application for patent, the required same had pees . 
made. upon said claim by said company or its grantors, © : ee 


and. also to notify said. company that in defanlé of. the ronaieed: slow 
ing and in the absence of appeals: ‘its ae would be canceled without 
farther notice. 

April 7, 1899, O. G. ‘Jennings, the owner of said mining claim by 
purchase cider certain forclosure proceedings: against ame SOInDADY, 
filed a motion for review of said decision. 

_ . In the meantime (October 31, 1898), there had been ‘enaneed to 
your office the certificate of L. i. Taylor, United States deputy mineral 
, surveyor, which is in the wor ‘ds and figures followin g: 


ere Nevada, Sept. 6th, 1898. 


y hereby ‘certify. that ¢ on #8 8rd day. of September, 1898, I made an ee : 
Of the Copper Glance Jode, U..8. survey No. 44, in White Cloud mining district, | 
_° Churchill county, Nevada, and of the improvements thereon, and that the value of 


. said improvements placed thereon by the claimants and thetr grantors is not Jess ane 


- than five hundred dollars ($500.00). 


‘Said improvements eonsist of one-ninth (1- 9) of a ond one mile long the total cost . 


: of which I estimate at $8000.00. Value of 1-9 of road $889.00. . Be 
-QOne-ninth (1-9) of a smelting furnace for smelting of ores from the Copper Gienée 7 


a and eight other claims—total cost $18,000.00. Value of 1-9 of furnace $2,000. 00. 


| I further certify that the Copper Glance lode is situated on the side of an ex- 
_ tremely rugged and precipitous mouutain and that.the construction of the above 
" mnentioned road directly tended to and was necessary for the development of the 


 .said claim in-that without such road the transportation of tools, machinery and — 


“enpplies eae) and zoqee for. aren development would have been impossible. 
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| dics: cortify - to the bade of my icnowldd ge and belief the Bheve itaprovenenin ee 

7 hive not been included in the expenditure of $500.00 upon any other claim. | 5 

| The. sinelting furnace above mentioned is situated at the foot of the mountains ‘ 

one mile westerly from the Copper Glance lode and is connected therewith bby the cee 
| abov e mentioned road. ‘ ee 


é Ti H. Tay LOR, 
pe ee 8. Deputy Miner al. Sur veyor. 


e Said cer Hitcate is accompanied by the affidavits of two persons cor: 6 
a roborative thereof, and which show that the improvements mentioned 
_. therein were made prior to the expiration of the sixty days of publica- | 
- oO of notice of the application for patent to said claim. 3 7 

- .. April 20, 1899, your office again considered the. case in the light of. | 
ne supplemental. showing in support of the entry, and denied the . 
os ‘motion. for review. Jennings thereupon appealed to the Department. - 

- -‘The statement in the certificate of the surveyor- -general relativeto 

: 2 the character of the improvements in question, filed prior to entry, is. 

oe simply that said improvements “consist of 520 feet of road.” _ 7 

_. The only question presented by the record is whether five hundred = 
dollars’ worth of labor was expended or improvements made upon the 
claim, by the White Cloud Copper Mining Company or its grantors, 

A ‘required. by the statute (Sec. 9322 R. 8.) as one of the conditions. TOs? ey 

~ "obtaining a patent for a mining claim, prior to the expiration of the : 

“period: of publication of notice of the application for patent. If the 

showing made is sufficient to satisfy the law in this respect, the eney % 3% 

- should be sustained; if not, it must be canceled. , re 
a3 The certificate of the surveyor-general, upon which the ioe officers ae 
acted 4 in allowing the entry, is very indefinite and un satisfactory, while ae 
| ac) evidence upon which said certificate appears to have been based 


om 


| equally so. In order, therefore, to ascertain with any ‘degree. of 


ee ag the. character of said improvements and their connection many 
- ~ with ‘or relation to the claim in question, reference mu st be had to the 7 
fect supplemental showing filed in support of the entry, and to other parts te 
ofthe record. It will thus be seen that the 520 feet of road mentioned a 
a ee the certificate .of the surveyor-general consists of one-ninth of a. Sr 
.. road one mile in length which it is claimed was coustructed for the 
eas purpose of transporting to this and other claims, tools, machinery, and i a 
oe supplies, necessary to the development thereof. No part of this road 


| Zod located on the claim in question. Its distance therefrom at the — a 








nearest. point is about one fourth of a mile. It will also be seen = 
~< from. said supplemental showing that further improvements, not > 
aa _ nentioned i in the certificate of the surveyor-general, are given, consist- 
ing of one-ninth of a smelting furnace for smelting ores from the Cop- 
a “per Glance and eight other mining claims, situate one wile distant aot 
from the Copper eee the total cost of which is stated to have been: o 
$18,000. | tS ats 
this eariestly insisted that the one-ninth of the cost of each of these. ae. 
te o so-called. mining improvements should be credited to the CopperGlance 
oe claim i in satisfaction of the Statutory requirement undé er r consideration. — eae 
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It appears ‘hat there were originally nine mineral locations or min- 
ing claims owned by said White Cloud Copper Mining Company, 


. namely: the Stone Cabin, the Vulcan, the Carbonate, the Copper 


— Glance (the one here in question ), the Copper Ring, the Red Oxide, 
the Farralone, the Copper Giant, and the Copper Ingot, all situated in 
the same mining district but not all contiguous. Separate applications . 
for patent were filed, and separate entries allowed for the several ¢ claims. 
The entries were all nade on the same day—December, 30,1893. The © 
Red Oxide, the Carbonate, the Copper Giant, and the Copper Ring © 
entries were each patented in 1894, The Stone Cabin, the Farralone, 
the Copper Ingot, and the Vulcan entries have each been canceled by 
your office—the first three for insufficient showing as to the required 
expenditure of $500 in labor or improv ements, and the last, for conflict 
with a prior application for patent. The Copper Ingot was canceled _ 
by direction of this Department (22 L. D., 252), As originally applied. 





- for and entered, the Vulcan, the Copper Glance, the Red Oxide, and 


_ the Frarralone claims, were contiguous. There ‘was no further con- - 


. tiguity except as Betwecn the Copper Giant and the Copper Ingot, 


_ both of which lay a considerable distance from the nearest of the other 
claims. None of the patented claims are contiguous, nor is the: Copper i 
Glance contiguous to any of them except the Red Oxide, =. | 
The road hereinbefore mentioned, the one-ninth of which it is insisted 
should -be credited to the-claim in question, as. labor expended or 
| improvements made thereon, or for its benefit; is located some distance 
to the north of all of said claims, except the Vulcan and. Car bonate, the 
- extreme northerly corners of which are crossed by said road. The rec- 
ords of your office show that it was originally sought to have the one- 
| ninth of said road credited to each of the nine claims as labor expended 

or improvements made thereon, or for the common benefit thereof, but 
‘that none of the entri les finally passed upon have been allowed to ia 
except where there were expenditures or improvements on the claim f 
sufficient in character and amount to satisfy the statute without taking (— 
into consideration any part of the said TOA scot. 

The location of the smelting furnace with reference to the sald several 
claims iy not disclosed by the record except as is indicated by the state- 
ment in the supplemental showing that it “Ns situated at. the foot of the 
mountains one mile westerly from the Coppér Glance lode.” It is not 


_ connected with the Copper Glance, however, as further stated in said 


supplemental. showing, but, as already shown, is about a quater o a 
mile distant therefrom at its nearest point. | 
- There-are two statutory requirements with respect to expenditures” 
‘in labor or improvements on mining. claims.. One relates to annual 
expenditure: which is necessary to the continued maintenance of the © 
_ possessory title (Sec. 2324, R.8.), and is as follows: me 
On each elaim located after the tenth day of May, eighteen hundred and seventy- | 


two, and until patent has been issued therefor, not less than one hundred dollars’ | 
worth of labor shall be performed or. improv ements made during each NEE On all 


ile ce 29 35 
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- elaine located prior on the tenth ‘day of May, eighteen dindred and iene two, ae ; a 


dollars’ worth of labor shall be performed. or improvements: made by the tenth day” 


of June, eighteen hundred and seventy-four, and each year thereafter, for each one.” 


hundred feet in length along the vein uutil a patent has been issued. therefor; ; but. 
where such claims~are. cheld_in_o common, Such Orpoudavare uey be made upon any e 
‘one claim. = & ae re 3 ae in : i 
— other relates to proceedings upon an ipplication for patent (See. Oe 
2325 R. §.), and makes the expenditure of five hundred dollars, in labor — 
or neti upon the claim, by the applicant or ‘his gr antors, @ 


: condition to obtaining patent for the par amount title. . 


’ . In the case of Jupiter Mining Co. v: Bodie Consolidated Mining Co., : : 
: decided by the U.S. circuit court for the district of California wT Bed. a 


-—.-Rep., 666, 682), it was held that— 


‘Where one person or company owns several contiguons or: adjoining claims capable 
| of being advantageously worked together, one. general system may be adopted to 
work such claims. Such system. may consist of a shaft with drifts, cross-cuts, and 


tunnels therefrom, and such works need not be upon any of the’ claims ‘in question, 


‘When such system is adopted, work in ‘furtherance of the. system is work on the - 
claims intended to be developed by it, Work done outside of the clainis, or outside 
of any claim, if done for the purpose and as a means of prospecting or working 

the claim, is as available for ae the claim. as if done ‘within. the boundaries 
of the: claim itself. : ee ee ? 


In ‘Smelting Ga V. coin (104 U. S., 636 , 655), 0 one sof the contentions 
was. that. a separate. application should ‘be filed. and a separate patent 
issued for each of several. mining” claims. held in common, in order to 
insure proof. of the required expenditure in labor or uaprevemea's i upon . 
‘it. ~The supreme court, in answering this contention, said: oS ae Me 
It is not. perceived. in. what way this proof van be changed or the. neauii tend : 
affected, whether the application be for a patent for one claim or for several claims : 


held in common. Labor aud improvements, within the meaning of the statute, are ° 
deemed to have been had on a mining claim, whether it consists of one location or 


2 several, when the labor is performed. or the improvements are made for its devélop- . ; 


*y ment, that is, to facilitate the extraction of the. metals it may: contain, though in .- 


fact: ah labor and improvements may be: on. ground which originally constituted. 


only one. of the locations, as in. sinking a shaft, or be ata: distance from. the claim 
itself, as where the labor is performed for. the. tuming. of. a stream, or the-intro- 
| ‘duction of water, or where the improvement, consists in. | the construction of a flume bs 
a to calty off the debris or waste material. s es 7 : 


In the case of Jackson ». Roby (109 U. &., 440, 4 5) the supreme 7 
7 court, speaking generally upon this, subject, said: ee reer ee gr 


The contention of the. plaintiff was made upon a singular -aitsaiprelionsion: of. the a 


meaning of the act of Congress, where work or expenditure on one of several claims | ; 
~ held in common is allowed, in. place of the required expenditure on the claims 9 
iS, separately. In such case the work or pence niust, be for the pHepeee of 


| developing all the claims. er 


"> And after referring m0 the ca case of Smelting ¢ Go. V. . Kemp, supra, the econ _ 


are further said: 


ae often. happens that fon the development of a mine npon: eqhiahs sever al elaims: oe 
as have been located, Ne aa are required exceeding the value of. a Single olaim; pe ae 
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and yet Wi ‘ehut such expenditures the claim could not be successfully woreda, In 


such cases it las always been the practicé for the owners of different locations to. . 


combine and to work thém as one general claim; and: expenditures which may be. 


necessary for the development of all the claims ay then be made on one of them. 


The law does not apply to cases. where several claims are held in common, and all 


- the expenditures made are for the development of one of them withont reference to 


the development of the others. ‘In other words, the law permits a general system 
to be adopted for adjoining claims held in common, and in such case the expend- 
itures may be made, or the labor be performed, Upon any one of them. issu 


In Chambers 2. Harrington (111 U. S., 350 , 353), the. saine court, after 
enki. of the general policy and purpose of the statutory require- 
ment inthe matter of labor and. improvements upon mae claims, 

said: | 


When several Claims are held 1 in common, it is in the line of > this policy to allow 


the necessary work to keep them all alive, to be done on one of them. But obviously 


on this one the expenditure of money or labor must equal in value that which would 
be required on all the claims if they were separate or independent. It is equally 
clear that in such case the claims must be. contiguous, so that each claim thus 
associated may in some way be benefited. by the work done on one of them. 


In Mt. Diablo M. & M. Oo. ». Callison (5 Saw., 439, 457), it was held 
by the United States circuit court. for the District of Nevada, that—_ 


Work done outside of the claim, or ontside of any claim, if done for the purpose 
and as a means of prospecting or developing the claim as in- the ease of tunnels, 


‘drifts, ete., is as available for holding the claim as if done within the boundaries of 


_ the elaim itself, One general system may be formed well adapted and intended to 


; te 


work several contiguous claims or lodes, and when such is the case work i in further- 


ance of the system is work on the claims intended to be developed by it, mame 


- Gird ». California Oil Co.-(60 Fed. Rep., 541,542) was a case decided 
by the circuit court for the southern district of. California. J tee Koss, | 


-. speaking for the court, there said: 


In the case-at bar none of the work done or ea pend dass made bs the lessees of 


Lo the plaintiffs relied on to sustain the claim to the Whale Oil were done or made on 
. any claim contiguous to it. It is true that the evidence shows that, prior to the 


making of the leases in 1886 and 1887, Udall, from time to time, under and pursuant 
to the local rules of the district, did considerable work in building roads in the 
district, and on the road that led in the direction of the Whale Oil claim, but the - 
local rules in so far as they conflict with the act of Congress are, of course, of no | 
avail, and that, as has been repeatedly stated, requires the annual expenditure of. 
$100 in work or improvements on each claim, provided that, where the claims are 
held in common such expenditure may be made upon any one claim. Buttocome | 


within this latter provision the claims so held in common must, as said by the - 
supreme court in Chambers v. Harrington, . . be contiguous, and the labor and 


improvements relied on must, as held in Smelting Co.v,. Kemp, . .. be 
made for the development of the claim to which it is sought to apply iene hats 18, 
in ‘the language of the supreme court, ‘to facilitate the extraction of the minerals cs 
it may contain.” | 


See also Justin Mining Co. ». Barclay 62 1 Fed. Rep., 554, 560-1). 
In the case of Emily lode i L. D., 220) it was held by the Depart. 


‘ment (syllabus) that— 


- Improvements, made outside the surface boundaries, may be considered in iter: | 
mining whether the law requiring the expenditure of $500 on the claim has been 
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a “Zomplied with, aes it appears. that such improvements were ae to facilitate the i 
extraction of ore from said claim, and are not es a ip Dupeoveony upon: any ; 


other cl aim. 


To the same effect see Kirk et al. v. Clark et i: ar L, D. 190). oe 
In Hall v. Kearney (18 Colo., 503), the supreme Sourt of Colora do 
held that where work claimed as annual assessment work had not been 
- done within the boundaries of a ‘mining claim, but outside thereof, it —~ 
was incumbent. apon the party claiming the benefit of such work to | 
show that it was in fact intended as work on the claim, and was of such ; 


character aS Y would inure to the benefit thereof. 


.f¢ In the case of Clark’s Pocket Quarta Mine (aT A BF D, 351-2 Ni the 
f Patt tment held that— —- | | 7 
i Mining work dons on one claim for the benefit, of. that and other adjoining claims oe 
= ’ sonatiating a group with a_ common ownership may be credited to the adjoining ~ r 
claims as well as to the claim on. which the work is actually. done, but the fact that. — 
“i... such work has been done and its relation to ute claim song ght to be epee must be | 
: \ _ fully sew 

AN. CTY tHE case _ of Alice Rdith lode 6 im Di: q 1), ity was. held et the 
= - Department that: work done in the constr Soro of a road Jeading to a 


= mining claim. could: not. be accepted in proof of the required annual 


expenditure in labor or improvements, where it appeared that the road 
was constructed for the joint benefit of different claims or groups of 
claims, for the reason that to do so would be to credit one claim with 
work done or improvements. made i in ‘Part. for other claims not con- 
nected with it. | : | . 

It is true that. most of fee cases above tetera to miata chtiefly to the 
annual expenditure in labor or improvements required yy section 2324 


of the Revised Statutes. Manifestly,, however, in determining the 


character and purpose of labor and improvements had upon a luining 
claim, with respect. to their use in the development. of the claim, or in 


the development of several claims. held in common, the same principle 
Be A mat: apply, whether. the labor was. performed or the improvements. . 
“were made in satisfaction of the re equirement of gaid section 2324, for _ 
“_. the maintenance of the possessory title, or in fulfillment of the Gon = 
~ tien. 0 obtaining the. paramount title prescribed by section 2395 of the 
- Revised Statates. While in the one case the annual expenditure Mh 
labor or improvements goes. only to the right of possession, and isa - 
: matter between rival or adverse claimants, the determination of which -— 
is committed to the cour ts, and in this: ‘respect. is essentially different 
from the expenditure of $500 in labor or improvements required in the 
other case as a condition to obtaining patent, which is a matter between 
the applicants for patent and the government the determination of - — 
which belongs: to the land department (P. Wolenberg et al, 29 Tg Wigs 
= 8025, Same case on review, Jd., 488), yet, in determining whether. labor : 
oS and improvements had upon a mining claim, or upon. several. claims oe 
~~ held. in common, are of such a character, and are so situated, as that 
oe they: may be properly used i in the development of the « claim, or ' aims se 
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in common, and were so intended, the same punciples must necessarily 
— govern in either case. 

From the authorities cited and considerations Stated, ‘the following 
conclusions are fairly deducible: 

1. Labor and improvements, within the meaning ae the statute, are 


deemed to have been had upon amining claim, or upon several claims . 
held in common, when the labor is performed or the improvements are 


made in order to facilitate the extraction of minerals from the claim, 
or the claims in common, as the case may be, though such labor and 


_ improvements may in fact’ be outside the limits of the claim, or claims | 


in common, or on only one of the several claims held in common. 

| 2. In order that labor performed or improvements made upon one of 
several mining claims held in common, or upon ground outside the 
limits of such claims, may be accepted in satisfaction of the statute as 


to all the claims so held, such claims must .be adjoining or contiguous, 7 
_ so that each claim thus nghobiated ey be benefited by the work oo : 
. or improvements made. | a 
3. Where expenditure in labor or inaeevemente relied on is had c on- : 
one only of several adjoining or contiguous claims held in common, it. 7 
is incumbent upon the applicant for patent to the claims so held to — 


show that such expenditure was intended to aid in the development 


“fj _of all the claims, and that the labor and improvements are of such a 


character as to. codound to the benefit of all. 
4, Where the labor and improvements are not upon the claim, or 
upon any of several adjoining or contiguous claims held in common, 


but outside thereof, it is likewise incumbent upon the applicant for 
patent to such claim or claims in common to show that the labor and ~ 


pee rade ae 


improvements were intended to aid in the development of the claim, or» 


- claims in common, as the case may ‘be, and are of a character suitable 


_ for the purposes intended. 

5; Labor or improvements intended for the common Beneht of several 
non-contiguous mining claims can not be apportioned to the different 
claims in satisfaction of the required expenditure thereon, for the 
reason that to do so would be to credit: each claim with an Sx paidinine 


made in part for the benefit of other claims not associated therewith as 


claims held in common ‘within the meaning of the law. 


Judged in the light of these conclusions, can it be held that the 


showing made in the present case is sufficient? The Department is of. 
-_.the opinion that this question must be answered in the negative. 
Although the. Copper Glance, together. with eight othe’ claims men- 


. tioned, had, as originally applied for and entered, a common ownership, . 


ei nt Pace ed 


‘they | did not constitute a gr oup of. adjoining or contiguous claims, and 
were not, therefore, within the purview of the lay, ‘which allows labor 


ae ee be perornes or improvements. ae ‘be made fipon 0 one of several 


the Tumis of such claims, for. the benetit. of t the entire group. From, | 
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a “this it Reeeuuelly follows that ‘either the road n nor the smelting furnace 
- mentioned: in. .the supplemental showing, can be considered aS an . 


ao improvement made upon or for the benefit of all the nine claims as _ 4 
originally. applied for and for. that reason as an improvement for the 


benefit of the- Copper Glance as one of the ge: in: satisfaction of the : 
‘statutory requirement in question, 8 * : 


Nor can any part of either of said mpeerenea be sapbortiniiod to 7 


‘ies Copper Glance claim, in satisfaction of the statute, for. the reason - 
that both were constructed and intended for the benefit of all the 
claims. Each and every part. of said road, and each and every part of 
- said smelting furnace, as well as each of. said improvements as a whole, 
was, according to the showing made, intended for the common benefit 

of the nine claims. The law m akes 110 provision for the apportionment 
of an improvement made for the common benefit of several non-contig- 
“yous mining claims, so as to. apply. different parts thereof exclusively _ 
to the use of different individual claims. But aside froin this consider: — 


: ation, in the very nature of things, such an improvement. as the smelt- a 
_ ing furnace here in question—a thing useful, for the purposes intended, Sao ae 


| only. as a unit—could not possibly be so apportioned, | | 
Within the meaning of the law, in so far as the aaeston: of the 


3 - expenditure of five hundred dollars in labor. or improvements iscon- 

cerned, the Copper Glance claim must be: considered -as standing by. oe 
itself, separate and distinct from the other claims mentioned, and in — 
view thereof, and of all the foregoing it is clear that the decision of | 


~ your office Holding the entry of said claim for cancellation for want. of 


> sufficient showing in the matter of the required expenditure in labor or 


ay improvements, is correct, and the same is accordin gly affirmed. 


RAILROAD GRANT- SECTION | L 9 ACT or APRIL: 21, Ret 6 Ge 
OREGON AND CALIFORNIA R. R. 00, ®. Jo ONES. 


~ The act of April 21, 1876, is in “par i mater ia with tie several railtoad lan dg eaanta aid 
section 1 thereof has the effect, as to all lands the right. to which had not there- 
tofore vested in the grantee company by definite location of the line of road, or | 
other identification of the Jands granted, of protecting actual séttlers who, 
prior to the time when notice of the withdrawal of the lands was received at the 
‘local land office, made pre- -emption or homestead entries thereof. es 

The confirmation by this section of entries ‘so. mate, and. otherwise regular,. is not 
conditional or dependent upon compliapee with the pre- emption or homestead 
laws, or the presentation of proper. proofs of such. compliauce, but validates | 
panaie as against the withdrawal and any rights of the grantee company ther e- 


Where an oitey or filing is thus Gouainien: as ag astast a witha ee on definite locas oe 


- tion, the land covered thereby is. excepted from the operation ‘of the grant. 


; In so far as in conflict with the ruling herein.announced,.the departmental decisions of - 


in the cases of the Northern. Pacific R. RB. Co. ,20 LD, 19s Camplan v. North- : 


: oe ern Pacific R. R. Co., 28 tL. D. , 18; Worthern Pacific. R. ‘BR. Co. v, poner 28 a 


| Lz D., 126; are e hereby « overruled: 
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Senetans Hitchcock to the Commissioner of the General tind Office, 
(W. V. D.) oo February 26, 1900. | (i, LB.) 


The Oregon and California Railroad Company has appealed from 
your office decision of April 5, 1897, adhered to on review November 
| 4, 1897, sustaining the homestead entry of Charles E, Jones, enbraniig | 
one. hundred and thirty acres as follows: the N. 4 NW. 4 SE. 4 4, the 
SE. 4 NW.4 SE. 4 1, the NE. 4 SW. 4 SE. 4, the E.4 SH. 4, and the NE. 
1 NE 1 SW. 4 4, Sec. ite ee 39 i ae 3 W. gTeOBED ULE: Oregon, land dis- 
prices: | 
: The land in controversy 1s within the primary limits of that. portion | 

of the grant made by the act of July 25, 1866 (14 Stat., 239), of which. 
_- the Oregon and California Railroad Company became the beneficiary 

under the designation of the legislature of the State of Oregon.’ The 
line of. road opposite thereto was definitely located September 6, 1883, 
on account of which an executive order of withdrawal was made. by 
~ letter of October 27, 1883, received ai the local office November 7, 1883, 

October 4, 1883, early a inonth after such definite location, but before — 
notice ‘ivepoot or of the withdrawal made on account thereof was 
' received at the local office, William R. Buck filed pre- emption. declara- 


tory statement for the land in controversy, alleging eee thereon 


on the second of that month. — 

July 6, 1886, Buck transmuted. his pre- eiaption filing into a home: 
Stead entry, and August 24, of the same year, relinquished said entry, 
- whereupon Charles EK. Jones made homestead entry of the land. Jones 
afterward submitted proof of his compliance with the homestead law, 
upon which final certificate issued to him December 12, 1892.. Decem- 
ber 11,1896, your office finding that— | jy Ss 

There is nothing in the record, or in the entryman’s pisok diene said tracts to 
have been covered by a settlement claim at the date when the grant became effect- 
ive (September 6, 1883) by the definite. location of the railroad, or ‘that the said 
3 tracts are for any other. reason excepted from the grant— 7 

directed the local officers to call upon J ones to show cause, within Sixty 
days from notice, why his entry should not be te for conflict with — 
the railroad grant. ioe 
. Before this direction waS executed your office, on Apr il By 1897, 
| ‘vevoked the same and- sustained the entry of Tones. under the coed 


section. of the act of April 21, 1876 (19 Stat., 35). It is this action of 7 | 
-your office which is complained of in the appeal of the railroad company. - 


Under the view of the matter taken by the Department it will not be 
/ necessary to consider the second section of the act. of April 21, 1676. 
- The first section of that act is as follows: 4 7 ; 
: _ That all pre-emption and homestead entries, or auieth compliance with any law | 
of the. United States, of the public lands, made in good faith, by actual settlers, 
upon tracts of land of ndt more than one hundred and sixty acres each, within the 
_ limits of any land-grant, prior to the time when notice of the withdrawal of the 
- lands embraced in such grant was received at.the local land-office of the district in 
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os which such lands : are digaated: or after their restoration to market — order of the | 


- General Land Office, and where the pre-emption aud homestead laws have been — 


- complied with, and proper proois thereof have been made by the parties holding . 
. .. such tracts or parcels, they shall be confirmed, and patents for the same shall issue — 


to the par ties entitled thereto. 


The act was passed before the line of said road ee ae land - is 


controversy was (lefinitely located, and therefore before any right of | 


the railroad company thereto attached or becaine vested, and while. it: 
- was competent for Congress to sell, reserve or dispose of the land for - 


‘eo other purposes than those originally contemplated by the granting act. 


a (Northern Pacific Railroad Oo. v. Sanders, 166 U. 8., 620, 634; Menotti _ ore 


>a, Dillon, 167 U.8., 703, 720; Northern Pacific Railroad Go! , Amacker, 7 


re 175 U. S., 5645. William BE. ran v. Northern Pacific Railroad. oe 23 


“L. Ds 95.) 


This act is in part materia with the several euaad land grants, aa | | oe : 
section one. thereof clearly has the effect, as to all lands the right to 
- which had not theretofore vested in the grantee company by definite 


| location of the line of road or other identification of the lands granted, — 


e of protecting actual settlers who, prior to the time when notice of the —_ 
withdrawal of the lands was received at the local land office, made. 
pre-emption or homestead entries thereof. Heretoforeit had been held 


by the Department (Northern Pacific Railroad Co., 20 L. D., 191; Cam- 


-- plan 2. Northern Pacific Railroad Co., 28 L. D., 118; Nor thern Pacific 7 2 
_.. Railroad Co., v. Sherwood, 26 L. D. 126) that the confirmation of such 


entries by his section is made sepoident upon compliance with the 


pre-emption or homestead laws, aS the case may be, and the presen- » | 


no tation of proper proofs thereof by the claimants; that is, that the 7 _— 
confirmation. is conditional and intended solely for the benefit of the 


settler whose entry is made «prior to the receipt at. the local office — 


‘= of the notice of withdrawal, but in the later case of Northern Pacific 


Railroad Co. v. Amacker, supra, the. supreme court holds that the 


ti confirmation of such entries, where they are otherwise regular, is. not - 

. conditional or dependent upon compliance with the. pre- emption or. 
2 homestead laws. or the presentation of proper proofs of such compli- 
. ance, but validates them as against the withdrawal and any rights’ of 


a the grantee company thereunder. To the extent of us, contliet said A He 


- departmental decisions are overruled. . 
Buck’s: pre-emption filing, made after. the. definite location of t the 


line of road but before notice of the withdrawal made on account 


thereof was received at the local office, was thereforé a valid filing or 


_ élaim. and excepted the land covered ther eby from the grant. “When re 
- Buek’s claim was finally terminated by relinquishment the land became 
-. subject to homestead entry, and the decision of your office Sustaining — 


a, 7 the ony: of Jones, nade at that time, is ie 
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LIEU SELECTION--ACT OF JUNE 4, 189%. 
A. J. HARRELL. 


The requirement of posting aud publicatiou of notice, un der the circular regulations | 
of December 18, 1899, in the case of a lieu selection under the act of June 4, 
-1897, is not applicable to a selection theretofore reg gularly accepted and approved. 


Secretar ‘y Hitchcock to the Conmissioner of the General, Land Office, | 
. (W. VD). February 28, 1900. 7 a (E. B., Jr.) 


December 4.1897, A. J. Harrell made dpalication to select under 
_ the act of June 4, 1897 (30 Stat., 11, 36), what will be when surveyed : 
the NW4 of the Sd of section 2, the: NW4 of the NE} and NE4 of 
the NWi of Section 3 and the SEq of the NW3 of section 26, T. 15 
‘S., B.18 E,, Boise meridian, Hailey. Idaho, land district, in lieu of the 
a, SW of the SW+ of section 35, T. 20 8., R. 32 E., and lots 2,3 and.4 | 
of section 2, T. 21 S., R. 32 E., M.D. M., ineluded within the limits of © 
the Sierra forest reservation, 


“Title to the lands offered by Harrell in secianes for the said liet _ | 


lands is shown to have passed out of the United States by patent dated 
April 4, 1891, and to have been acquired by him ‘by purchase October 
27, 1897. He executed a deed to the United States for these lands 
November 23, 1897, at which time title thereto appeared to have been 


 gtill in him, and the land free from liability for taxes.and from other | 
incumbrances, in pursuance of the purpose expressed in his said appli: —_ 
_ cation “to relinquish and reconvey said lands to the United Statesand - 
in lieu thereof to select” the lands in the Boise, Idaho, land district, 


- as hereinbefore described. 


duly 18, 1899, your office accepted Harrell’s cenguishmens and — | 


approved his lieu selection; but by decision of December 20, 1899, your 
office revoked its approval of the selection and required tie applicant, 

Harrel, to give notice of the selection by publication and posting as 
provided 1 in circular instructions approved December 18, 1899 (29 L. D.,- 


_ 391, 393-4). From that decision Harrell. appeals, assigning error os 
aoe bnerenies | i 


First: In giving to said circular a retroactive effect. 4 
7 Second: In revoking an approval under previous regulations, merely to imp Ose _ 
additional obligations under later ones, and 
. ‘Third: In setting aside the contract entered into J uly 13, 1899, without the con- 
_ sent of both contracting parties. 
So far as appears from the record before the Depar sien Harrell had — 
fully complied with the exchange provisions of the said act, and with all 
existing regulations thereunder, at the time of the appr oval of his selec- 
tion, and thenceforward the same was ready for patenting as soon as the 
_ public survey should be extended over.the lands embraced therein and 
the period of four months should expire after the receipt of the approved 


_. township plat at the local office. Under the then Saisie regulations, “ 
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o 


_ . : nothing farther. remained to be done by Harrell to secure e the. issue of . 
patent. It is not suggested, by the decision of your. office, that the — 


- Jand is not of the character subject to selection under said act, nor 


that there was any valid adverse claim thereto’ at the time of. the 
selection. While these matters will remain open to inquiry and deter- 
mination by the land department in a proper way, as in other Cases 
arising under the public land laws, until the issuance of patent, the - 
prima facre determination of them in favor of the lieu land claimant by 
the action of your office i in approving the lieu selection is not impugned 
or questioned by the mere fact that new regulations, with respect: to 
the manner of ascertaining and. establishing these facts, were adopted 
_after the approval of said selection, and the revocation of sald wpproya’ 
ought not to have. been made for that reason alone. Ea 
The exchange became complete, in contemplation of. law, ‘upon the 
| approval of the selection, and it ought not:to have been disturbed in a 
manner different from that in which a final entry would be disturbed. 
‘The government was. fully reinvested with title to the: lands in the 


fg Sierra forest reserve relinquished by Harrell, and he acquired a vested. : 


right in the lands he had selected. outside such reserve. He. only 


needed a patent from the United States to invest: him with the full — 


‘legal title, and the patent, when issued to him, would relate back to 


the date of the approval of the selection. The transaction | having — ee 


ae reached such a stage, the Department is of opinion that the subsequent | : 


= requirement in the regulations of December 18, 1899, aut a,as to | 


: notice, is not properly applicable to the selection of Harrell. 


_ This conclusion is in harmony with a long line of precedents arising as 
in cases wherein, although the subject matter is different from that of — 


ars the case at bar, the principle announced is essentially the same.. These | 


precedents are well. collated. and cited in the case of Mary R. Leonard - 
aC L. D., 189); and see also Oliver v. Thomas et al. (5 L. D. , 167). 

The neon of your office is, therefore, reversed, You will 1 reinstate 7 
| Harrell’s said selection. . 7 3 7 : 


re 


RATLROAD GRANT—INDEMNITY SELECTION- -SETTLEMENT CLAIM. : 
HASTINGS AND DAKOTA Ry. Co. UV, SONNENBERG, | 


A ae on land ycla ded Ww ithin: ‘an existing railroad iademuity aaleavion acquires. 
no additional right, as against such selection, by the purehase of the DORBESSULY he 

claim and improvements of a prior settler. = 

[tis not necessary in the case of indemnity selections. under: the grant of July 4, 

1868, and the designation of losses in support: thereof, that the lands should be 

described according to their smallest legal sub- divi isions. as 


“4 Seorsiary: Hitcheock to the Commissioner of the Gener i Lond Office, . ; 
— hs V.D D.) as oe * February 28, 1900. Sire ae (B, J. H.) | 


- The SE. $ of See. 21, 'T. 121 Ni, R. 40° W.s Marshall land district,” 
5 Mirnesota, is within as ‘ideniaity limits common to the grants to the _ 
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‘St. Paul, Minneapolis and Manitoba and the Hastings and Dakota 
Railway Companies, for which withdrawals were mice but revoked OT 
May 22, 1891.(12 L. D., 541). 

‘The reepecuiee claims of said’ companies; within such indemnity | 
limits, were considered by the Department in a case between said coni- 
panies on October 23, 1891 (13 L. D., 440), and-the attempted selection 
_ of each, which dacluded the tract in controversy in. this case, was. 

‘rejected, and the lands were held to be | | ; 7. 
subject to entry by the first legal applicant, or to selection by the company first 
presenting application therefor in the manner. prescribed a the regulations 
governing such selections. . | 

On October 29, 1891, pursuant: to that decision, ie Hastings and 
Dakota company filed a list of. selections which. Gnelnded the above: 
described tract, designatin 2 a basis therefor. 

On August, 31, 1894, John Sonnenberg applied to make homestead 
- entry for the same tract, alleging in his corroborated affidavit, filed 

therewith, that the tract was settled upon twelve or fifteen years before. 
by Louis Bach, and was continuously cultivated and improved by him 
until about five years before; that Bach had then sold the improvements 
to one Otos, who built a shanty and continued to cultivate and improve 
_ the land until the spring of 1892, when affiant, Sonnenberg , “purchased 


. the improvements and claim to tlie land from Otos;” chat he had con- 


tinuously resided upon, cultivated, and improved the land ever since, — 
and had a house, barn, granary, well, and about one hundred acres 
under cultivation upon. the premises, all of the value of $1,100. He 
also stated that he had ‘declared his intention to become a citizen of 
the United States, and was qualified to make entry. 

The company filed a protest against the allowance of his application, 
claiming superior rights under its indemnity ‘selection, and asked ‘a 
- hearing thereon, DBy did hot traverse the alleg gations of Sonnenberg’s 


7 affidavit. 


"No hearing seems to have been had in the case, but the papers ore: | 
forwarded to your office without action thereon by the local officers, so 
far as the record discloses,.and on October 18, 1898, your office decision 

held that Otos was a settler on the land when the company made its 

selection, and, if qualified, might have made entry notwithstanding 
such selection, but. that under departmental decision in the case: of - 

Dunnigan v. Northern Pacific R. R.. Co. (27 L. D., 467), the privilege 

thus accorded the settler “is personal to him an not transferable,” 

aud in view of the. fact that the company’s selection antedated the 
settlement and application of Sonnenberg, his appaceuen to: make — 
entry was rejected. 

From this decision Sonnenberg appealed. and his counsel, in his 
assignment. of errors, claims, in substance, that. it was error not to 
have held that the tract was subject to entry as a homestead. by 
Pounenberg at the date of presentation of his acon / 
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Tt was sented in the corrobor ated affidavit of Staeaee. in effect, -_ 


that about the year 1889, one Otos purchased the improvements on the 


Jand of one Bach, and that Otos “continued to cultivate and improve = 
the land (built a shanty and done some breaking) until in the spring of 
1892,” when he sold out to Sonnenberg. It is not alleged nor shown in _ 


the case that Otos was an actual resident on the land, or that he was 


qualified to make entry when the company made its selection on — > 
October 29, 1891. It does not necessarily follow that Otos: resided — _ 


ee ‘upon the land because he built a “shanty.” 


In the case of Hastings and Dakota Railway Company « U. Grinden ae 


(21 L. D., » 187), it was held. that 


Be. possessory claim to land, and cultivation thereof, anaanonipanied by actiral resi- -_ 
dence thereon, will not defeat the ment of the sr to. mee indemnity selection | 


| thereof, 


Moreover, if Ges: was an ial settler and quaaliied ‘entryman, 
under the decision in the Dunnigan case, cited by your office decision, 


a purchaser of the possessory claim and improvements . of such settler, does not, 


by such purchase, strengthen the position resulting from his own settlement on the — 


land, or other initiation of claim thereto, after such selection i is noted of record, 


That case has repeatedly been cited and followed by the Department. | 

Counsel for Sonnenberg further claims. that ib was error not to have 
held that the selection of this tract oa nea. | 
"yas void and without effect for the reason that 3 no specific designation of loss was 
made as the basis for the indemnity claimed. ay YS 8 : 

The company’s. selection list, so far as it relates t to this tract (8. B. 3 t 
of See, 21, T. 121 N., R. 41 W..), 18 as follows: = 

“All except EB. $ of N. EB. 4 Sec. 21, T. 121, R. 41, in lien of WwW. vf of N. 
BE. 4, N.W.4 and 8. } Sec. 29,'T, 115, B, 30.” | 


Oise for Sonnenberg urges that this is in no sense a stieseription | 
of the land selected, nor such an arrangement of selections and bases — 


-— opposite each other, “tract for tract,” as to comply with departmental 


- requirements, and. cites several cases claimed to be in favor of this 


contention. An examination of said cases, however, does not seem to 
- gubstantiate this claim. In the case of St. Paul, Minneapolis and 


Manitoba Ry. Co. and: St. Paul aud Northern Pacific R. RB. Co, (18 L. : 


Dd. 349), one of the cases cited by counsel, it was held that— 


. the selection must be made tr act, for. tract of the lost lands, not exceoding, however > 
in any case, an entire section. .. If the loss is of an entire section, because, 


rae perhaps, of the swamp land er ant, it ‘will be lawful to select as indemnity therefor 


anentire section, or parts of a Beanon or sections, in one EMD not exceeding in 


os - quantity the land lost. 


In the case of Florida. Central and Beniisiian R, Ro ob: (15. L. i 


529), also cited, the foregoing decision is quoted from approvingly upon 


this point. 


Also, in the case of La Bar v: Northern Pacific RB. R. Co. (17 i Dy a 


a <406), there is no further requirement than that a proper basis: shall be 
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shown for each and all lands claimed as indemnity, “the same ta be 


arranged tract for tract, in accordance with departmental requirements.” | 
The act of July 4, 1866,.making the grant to the Hastings and 


Dakota Railway Company provides that where, at the time of definite 
location, the United States have disposed of “any section or part 
thereof,” it shall be lawful to select, in lien thereof, “so much land in 


alternate sections or parts of sections, ” as shall be oa to the lands 


- disposed of. 

Under the terms of this” site and. the foregoing disdigions of the 
Department, there does not seem to be any requir ement that, in the 
selections and designations of losses, the lands shall be ‘described 
according to their smallest le gal Subdivisions: we 


Section 21, T. 121, R. 41, is a full section, containing 640 acres, and -— 
the description in iti selection list of all except E. 3 N.B.458. 21,” — 
ete., is equivalent to saying the W.4°N. BE. 4, N. W.d and. S. 4 of 


‘said section, and seems to be suficiently, definite. The losses desig. 
nated, for which this selection was mace, are the aS pene portions 
of. Sec. 29, T. 115, BR. 30. 

In the case of William Hickey (26 L. D. , 621), it was held that : 


indemnity selections are made under. the direction of the Secretary of ‘the Interior, 
and the enforcement of any requirement in the matter of specification of a loss is 


- only for his information, and as a bar to the enlargement of the grant, and may pe 


waived whenever he deems such course advisable. 


In the case of Hastings and Dakota Railway Company v. Grinden — 


(on review, 27 L. D., 427), the specification of losses filed by the com- 


“ pany was “all of S. 35, 1.114, R. 28,” -It was shown by Grinden that 


there had been five separate ad distinct entries of lands in said sec- 


tion, which- constituted the loss to the company, and he claimed that it. | 


was incumbent upon the company to separately EPeOEy. each particular 
loss. | , 
— It was held, however, in the decision of ns case, that. 
if they were all lost and otherwise a proper basis, there is really no good ground 
to be urged against the inclusion of therm all, being. in one section, In a. Single loss. 
Under the foregoing decisions, it would seem that the company’s 
selection and designation of loss, as to the lands in controversy in this 
case, are within departmental requirements, and therefore valid, and 
Sonnenberg not having made settlement upon the land claimed by him 
until some time subsequent to said selection by the company: his claim. 
is subordinate thereto. 
The decision of your office, rejecting Sounenberg S: homestead appli 
cation, is therefore affirmed. 


\ 


DOB” Bsc bee ri: TO THE PUBLIC fcc a 


a MINING CLAIM—NOTICE or APPLICATION FOR PATENT. 
SUBURBAN Gorp MINING AND LAND Co. Br AL. w. GimBERD. 


An error occurring in. ie published notice of applienuions for. mineral patent will a 
not beheld sufficient to require new notice, where it is of a character not to — 
‘mislead, and the different forms of notice, as published and posted, when. taken 

- together show with accuracy the location and boundaries of the and ameluded., i. 
7 within the application: : Ag 


‘ Secretary Hitcheock to the Commissioner of t the Gener al Land - Office, 7 


= (we VeDiye aa: | February 28, 1900. ah ee (0. J. We) 


: November 21, 1995, honiw Gibbera filed. application fi patent: (No. | 
1312), for the Little Valley lode mining claim, survey No. 9845, Cripple 

Creek mining district, Pueblo, Colorado, notice of which application 
was duly published for sixty days, the first publication being Novem- 

7 ber 23, 1895. During the period of application. three’ adverse claims 
were filed; and suits were duly instituted thereon. December 22,1897, 
proof of the final disposition of all three of said suits, largely in cor 
of the applicant for patent, was filed. In the meantime, however, the 
following protests against said application for patent had been filed, viz: 

April 23, 1896, by the Suburban Gold Mining and Land Cem ane : 

dfleuing that the location of the Little Valley was illegally made, - 
_ because within the limits of the Illinois placer claim; that the stat- 
utory expenditure of five hundred dollars had not: pest made.on said 
lode claim, and that n no mineral pew ne rock in n place had been discov- 
ered thereon: , 

June 3, 1896, by Sarah M. Cond et the, as owners of ‘46 Ollie lode 
claim, in ‘Ganaiot with said Little Valley, alleging that the published 
‘notice gave the survey number as 9354, instead of 9845, and that the 
connection. with a corner of the public. survey as given was erroneous, - 

in that it gave a tie to the north quarter corner of See. 24, T. 15 8., R. 
- 70.W., whereas the correct connection is with the west quarter corner a 
of anid section 24, and that protestants, were misled by the error, and ia 


= failed to protect their tights by filing an. adverse claim: 


_ October 31, 1896, by C. H. Dixon, as owner of the Salisbury lode a 
claim, in soulliee with the Little Valley, alleging failure upon the part — 
--of the Little Valley claimant to. make the required. expenditure of five | 

hundred dollars in labor or improvements on the claim, and failure to. 


tee discover mineral bearing rock in place on. said claim: and December ue ; 


_ 1896, by George Andrews, as owner of the Mascott lode claim, in con- — 
- flict with the Little Valley, . with aleesone in: substance similar to 


<r . those last above stated. 


August 13, 1898, the local. officers considéred: the eee and 


i ae : expressed ‘ite opinion that they did not present proper grounds upon S3 
-. which to order a hearing, but that the error in the published notice of 
_ the application for pavers was USL to invalidate the notice, and get ae 
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- they thereupon dismissed the protests and required the applicant to 


_ republish notice. All parties were duly advised of said action. Two > 


appeals therefrom were filed, one by the applicant for patent alleging 


_ that it was error to require the republication of notice of the applica-~ 


tion, and one by the Suburban Gold Mining and Land Company alleg- 
ing that it was error to hold that the allegations contained in the | 
protest filed by said company were not sufficient to require a Beene: 
The other protestants did not-appeal. : 
December 3, 1898, your office considered the matters presented by 
each of. said annals, and affirmed the action of the local officers. | 
The case is before the department on the further appeal of the appli- 
cant for patent, alleging error-in your office decision in so far as it 


requires her to republish notice of her application. The Suburban 


- Gold Mining and Land Company did not appeal from said decision. 
The only matter presented for departmental consideration at this 
- time, therefore, is as to the sufficiency of the publication of the notice 
of the Sp pn eaion: for patent. Said notice as published is as follows: 


MINING APPLICATION No. 1812, 
“as 8. LaNnpD Orricr, PUEBLO, CoLoRADO, 
. November 21, 1898. 

Notice is ee given that Anna Gibberd, whose post-office address is Colorado. 
Springs, Colorado, has this day filed her application for a patent for 1426.4 linear 
feet of the Little Valley Mine or vein, bearing gold and silver, with surface pround 
276.1 feet. in width, situate, lying and being in Cripple Creek Mining District, 
- County of El Paso, State of Colorado, and known and designated by the field notes 
. and official plat, on file in this office as lot No. 9845, in township 15-8., range 70 W., 
of sixth principal meridian. ) 

_ The exterior boundaries of said lot No. 9845 being as follows, to wit: 

Variation, none available, 

Beginning at corner No. 1, whence the N. } cor. See. 24, Tp. 15 8., Rk. 70 W., of the 
6th P. M., bears S. 7° 15’ W. 537.63 ft.;-thence -N. 15° 9’ W., 216. 10 ft. cor. No. 2; 
thence N, "77¢ 54! 20” E. 1426-4 ft. to cor. No. 3; thence S. 15° 09’ E. 276.1 ft. to cor. 
No. 4; thence 8, 77° 54’ 20” W. 1426.4 to cor. No. 1, the place of beginning. 

Soiceinine 9,028 acres, . 

Located in the NW. of Sec. 4, T. 15 §., R. 70 W., of tie 6th P: M., and is of 
‘record i in the office of the recorder of El Paso County, ‘Célor aco Springs, Colorado, 
: RAYMOND MILLER, 

Lies yisier. 

‘First pub, Nov. 23, last Jan, 25, 1896. 


As n0 adjoining claims are mentioned in the published acu e, the 
locus of the claim applied, for is fixed by the connection with the public. 
_ survey corner, and the statement in the notice that the claim is located . 

in the NW.4 of Sec. 24, T. 15 8., BR. 70 W,, of the sixth principal. | 
~ meridian. The notice gives the public survey corner.to which the claim . 
is tied as the north quarter corner of Sec. 24, and gives the course and » 
distance from corner No.1 of the claim to the public survey corner, to 
which the claim is tied, the distance from corner No. 1 of the claim to 
-the connecting corner being 537.63 feet, bearing S. 7° 15’ W.. Accord- 
ing to this description, it is apparent that the claim would be on section 
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WB, and not on section 24, as stated in another part of the notice. Jie : 
-~ the notice on its face shiows error, which would be sufficient to pat any 


one interested in a mining claim in section 18 or 24 upon inquiry as to 


7 what the error was. It is not of a.nature to mislead, but, on the con-  _ 
7 trary, to stimulate further inquiry. The notice and ai eTam posted on “4 
the claim, the notice posted in the land office, and the field notes and 
- map of the survey filed in the land office, all show that the claimis. © 
connected with the public Survey at the west quarter corner of section 
24, and not at the north quarter corner, as stated in the published — 
notice. Ati examination of the record, therafore, would have enabled 
the inquirer to have readily identified and made certain the. ground 7 
applied for, and there was enough in the published notice to putany 
: inter ested person of ordinary prudence and intelligence upon further _ 
_ Inquiry. As matter of fact, three adverse claimants did take notice, ee 
and filed their adverse ae. upon which timely suits appear to have oe poe 
- been instituted and have been determined in the courts. . 7: oe 
The contention of the applicant is, in substance, that the three forms ‘s 
of notice required by section 2325 of the Revised Statutes (none of _ 
which may. be omitted) constitute the notice required by Jaw, and, if — 
together they show the location and boundaries of the claim, such — 
notice is good. The contention would appear to be. sound, provided Sa, 
that: each form of notice—the noticed posted on the land, the notice — 
- posted in the land ‘office and the published notice—is ree. from such 
_._ erroras is calculated to mislead a person of oremnany, pe ndouee: and . 
ai intelligence. 7 _ 
The published notice under consideration ibe onty: error upon its 2°” 
face, and also suggests the necessity for further inquiry in order to _ 
~ . determine in- what particular it is erroneous, and, as the other forms of 
notice clearly show the mistake in the published notice, W while together e 
| they” show with. accuracy the location and boundaries. of the land 
applied for, it is believed that the case is‘ within the reason of the rule es 
announced in the case of Hallett 7. Hamburg lodes (27 L. D., 104), Cho nie 
- that.it was error to require a republication of the notice. Tt is so held, ne 
and your office decision in this respect is reversed. a Pa 
Your office forwar ded June 8, 1899, as additional to the record, protest. - 
Dy: John Phillip Schuch, Jr., et al., against the application of Anna. _ 
| - Gibber d, filed in the local office May 11, 1899, after your office decision 
re as. rendered. The same is returned for appropriate action | by your : 
Ts “offices at the proper time. ees. Oi ; 


Dr LONG v. Frost. 


“:Motion. ae review of departmental decision of September 26, 1899, | a; 


oe wt i D., 201, denied by Secretary. Hitcheock, March 1, ua 
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- HOMESTEAD CONTEST—CULTIVATION. 
Nort on v. ACKLEY. | 


‘Cultivation of the land embraced within a homestead entry is an essential requisite 
to due compliance with the homestead Jaw; arid a charge of failure to eultiv ate 
- furnishes a proper basis fur a hearing. 


Secretar, 'y Hitchcock to ‘the Commissioner of f the General Land Office, 
CWe Vay .° iWareh 4, 1900. | d. R, W.) 


Edward O. Norton has appealed to the department from your office 
decision of September 18, 1899, appr oving the action of the local office . 
rejecting his application . to contest Daniel Bey s homestead entry, - 
‘made June 20, 1893, for the N. 4 of the NE.4 and the SW. 4 of the 
Nit. fof See. 1, and the SE. 4 + of the SU. 4 of Sco: 5, D. 67 t N., R, 20 W., 
4th P.M. , Duluth, Mniesota. Ps 
Said Nor ton, Fabraary 26, 1898, filed ‘contest aac nid eatey 
charging abandonment for mor e than six months, which was dismissed, 
May 16, 1898, the day for hearing, for want of prosecution. After due_ 
~ notice, 10 pplication was made for reinstatement. es 

October 17, 1598, Norton filed new contest notice, alleging: — 

“He is well acquainted with the tract of laud embraced in the homestead entry of 
Daniel Ackley .. . . knows present condition of said Jand; there is on said land 
a log house, dilapidated and uninhabitable, in which there were no household effects 
. of any description, aud which from all appearances had never. been occupied; there 
is no clearing on said land, which las never been cultivated; there are no improve- 
ments whatever thereon, except the abandoned. honse; altiant examined said Jand 
on or about September 20th, 1898, said Ackley was not at that. time residing. there, 
and the indications as above set forth are that he never resided there. Affiant is 
~ informed and believes said Ackley has not: since his said entry served in the military 
or naval service of the United States. Wherefore, affiant alleges said Aerie has not 
age on, cultivated or improved said land as required by law. 

The corroborating affidavit alleges: | | 
they are acquainted with the tract described .... . and know from - peisonal 
observation that the statements therein are true, and they are informed and. believe — 
said. Daniel Ackley has ‘not since his said entry been ane in the military. or 
naval service, ete. PE 

November 17, 1893, the seal office rejected the second contest appli- 

cation because a cause of action was not stated, and because his first 
contest had been dismissed for want of prosecution Le should. not be 
permitted to renew his charge, citing Delaney v. Bowers, 1 Ge Dy 16383. 

December 4, 1898, Norton filed, as amendment, a corroborated: 
affidavit that, September 10, 1898, no part of the land had ever been ; 
cultivated.or cleared. ; 

Your office decision field that | as there was. nothing. to. show that 
Norton’s second contest was not in good faith, it was not within the - 


rule of Delaney v. Bowers, SUPT tL, and should tot: for that reason be... 


rejected, but that the affidavit was insufficient, in that it states—_ ? 


Upon examination of the tract he found, as set forth, the same in a. certain con: | 
dition from which he would conclude defendant never resided upon his homestead, i 


- 2967—VvoL 29— 36 
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tt: not being alleged as a “fact ‘that such was the case .. 4 as. ae ctiareeas are pane 


not affirmatively alleged, as would warrant cancellation of the se Your Jocal_ 

office action .... 18 ‘concurred in, 7 : 2m iat 
An affidavit for contest should aver some 6 fact which if true warr ants - 

| cancellation of the entry, and upon which issue may be taken, and to 

- proof. or disproof of which evidence may a directed. [In Parker ». | 
Lynch, 20 L. D., 13, it was held: PS | ee. 


As Parker’s affidavit was on information hac Delief aad North’s corroborating 
affidavit was of the most general character, not even a single fact being stated 
within his knowledge which wonld support any. of the. charges, there was at. ‘thig” 


_ stage of the proceedings : no sufficient reason for allowing so irregular ‘a contest. 


Respecting contest affidavits, after lapse. of. time entitling the entry- 


man to make final proof, it was held, in Davis 2 v. a 9L. D., 530: = 


After the expiration of five. years from entry .... it should unequivocally | : 


| appear from the charge that, if the same was true, the sunoant had not earned his . 
claim by a compliance with the law within the term of five years from entry or 
befure the initiation of the contest. ‘ . 

The affidavit: may: properly be held | to Soi mere conclusions as to 
residence. The observations from which affiant makes. his couelusion, . 
(‘wherefore affiant. alleges said Ackley has not resided on... said | 
land as. required by law,” do not unequivocally and necessarily lead to 
the conclusion based upon them. The fact. allegations of alanis 
observations made September 20, 1898, are that— | Pa? eg ie 
‘the log house was dilapidated and uninhabitable, in which there are no household 
effects of any description and which trom all appear ances had never been occupied. 

‘The five year period of residence expired June 20, 1898, That there | 
‘was nothing in September indicating habitation, no household. effects, 
and a dilapidated and uninhabitable condition of the house, does not 
presumptively show such conditions existed prior. to and up to J une, | 
1898, three months earlier. For all that appears in the affidavit the — 

conditions as to residence and condition of the house. may have come 
into existence after June 20, 1898, and the conclusion 18 ‘not warranted 
by the facts stated. : 

- The affidavit, however, also gays: 


_. . ‘There is no cleariug on said land, which . has never Seen eulipateal there are no 
- improvements whatever thereon, a the abandoned house 32 . Wherefore 7 
affiant alleges said ee has not.... cultivated or. iniprov ed said land ag 


Pe reqnired by law. 


The land is in a oeteds region. Neier: signs of clearing for 
‘cultivation, nor signs: of cultivation, could be obliterated in three — 
months intervening between June 20, and September 20. ‘If there were 


on September 20th no observable sigus of improvement, clearing or 


cultivation, it would follow unequivocally and necessarily that the land 


had not Heel improved, cleared or cultivated: The conclusion of fact 
cand specific charge is justified aud supported by the facts stated. It. 


is in fact the only one that could be based on the facts observed. me 


Your office decision, however, holds: 


: ‘There is no specific rule as to the amount of cultivation and improvements actually : 
Tequired of a homesteader and, in absence of an allegation of such oo in the 
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matter of residence as wonle warrant a cancellation of die entry, the palette of a 
hearing on the general oherge of failure to cultivate one improve the land would 


not be warranted. 


In this your decision errs. estaenes alone will not be neld-sufficient 
- compliance with the law and. is not considered by decisions of the ~ 
department tu be so. Settlement and cultivation are both required by 
_ section 2290 of the Revised Statutes, and cultivation is required by 
section 2291 of the Revised Statutes, as construed by decisions. Charles 
C. Waters, 3 L. D., 140; John T. Wooten, 5 L. D., 389; Adelphi me | 
6 L. D., 420; Beas w. Ludlow. 22 L. D., 205. 3 
> You will theretire dir ect a hearing upon the charge of failure to 
cultivate. . 
— You office idioms is accordin ely modified, . 


HOMESTEAD ENTRY—RESERVATION. 
JAcK B. BAKER. 


| An order of the Secretary of the Interior directing the reservation of a tract of 


publi¢ land for school purposes, while subsisting, perenaree precludes the. 


allowance of a homestead entry of the land so reserved. 


 Seeretury. Hitches to the Conmiistoner of the General tid Office, : 
— (W.Y. D.) | March 1, 1900. . . (0. WwW. P.) 


By your letter of J uly 19, 1899, you transmit the appeal of Jack B. 
Baker from your office decision of April 29, 1899. Said decision rejects 
the application of Baker, dated Decambar 12, 1898, to make second 
homestead entry, covering the N.4 of the SE. 4 of See. 3, T. 6 N., ht. ae 
H., Oklahoma land district, Oklahoma dieeritory, 
| Tt appears that on February 28, 1895, Baker made homestead entry, 

“No, 13,144, of the NW. 4 of hie. NW. 4 of Sec. 9, T. 5 N., R.3 E., 
Oklahoma distriet, which was canceled uupou relinguishment, Oster 
. 18, 1898, : . 

‘ Bakers, vorrobor ea affidavit, filed in support of his application, 
shows that he established residence on the land covered by entry No. 
13,144, on March 3, 1898, built a house, planted an orchard, cleared 
two acres, and planted five acres to cotton; that his crop was destroyed 
by the overflow of “Pond creek,” which surrounds the land on three 
sides; that this overflow occurred in May, 1898, and that nearly all | 
of the land entered by him was submerged and remained under water 
for several days—a part of it had standing water on it until some time | 
in the inonth of August following; that he and his entire family were 
made ill with malarial fever, and were obliged to- remove to higher . 
land; that before making his entry he examined the tract and saw no | 

a detion that it had ever been under water; ; but that he has since 
learnt that the land is.subject to annual overflows; that he bought out 
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‘the | interest of a “prior claimant for $300, and, on distovenihe: that he 


could not live on the land, he executed a relinquishment of his right tor: 


“& team of mules, a wagon and $30 in money, which did not compensiite him for the aaa 


| improvements and labor he had spent ou’ said land. 


_ It appears froin the record that the Commissioner of Indian Affairs 
having recommended that the tracts of land described as the Sw. 


and the N. 4 of the SE. 4 of Sec. 3, T. 6 N., R. 1 EB. Oklahoma, 


embraced in the Indian trust patents to Theodore and Julia Rbodd, 
and relinquished by the guardians of said Theodore and Julia Rhodd | 
to the United States, be set aside and reserved for school purposes, the. 
- Secretary of the Interior, by letter, dated September 22, 1893, directed, 
- your office to set aside andl reserve for school purposes the tracts 
allotted to the said Theodore and Julia Rhodd and relinquished by 
their guardians, and that by letter of September 26, 1893, the local © 


officers at Oklahoma were accordingly ‘instructed by your office to F : : j 
withhold said tracts from settlement or entry of any peseriptlol until 7 


they were further advised by your office. : 3 
- It.is contended that the Secretary of the Interior had no power ¢ or 
authority under any act or acts of Congress to hold said land in reser: 7 
' vation, and that your office therefore erred in nob declaring we land 
vacant public land. 7 
. Although there is no specific SETERNOTY authority to ) the President to oe 
 Feserve public lands, | - 
from oun early period in the history of the government it has been Hiss practice of & 
the President to order, from time to time, as the exigencies of the public ‘service. | 
required, parcels of ground belonging to the Dynted States to be reser ved from sale, — 
and set apart for public uses. 
It is true that said tracts have not been formally. set scile, cad | 
: wasanved by the President for the purposes stated, in accordance with 
_ the opinion of the Assistant Attorney General in ihe case of Territory | 


of Alaska, 13 L. D., 426, But in Wilcox v. Jackson, 13 Peters, 498, | 


: the supreme court, in constructing an act of Congress providing that : 
all lands are excepted from pre-em ption, which are reser vee froin. sale 
by. order of the President, said: 


| ‘The President speaks and acts through the heads of the several depar tments, in 
relation to subjects which appertain to their respective duties. Both military posts: 
and Indian affairs, inelnding agencies, belong to the war department. Hence we 
consider the act of the war department, in requiring this reservation to be made, as 
- -peing,.in legal contemplation, the act of the President, and consequently, that the. 
| reservation thus made was, in legal effect, a reservation made by order of the ean = 


“ ident, within the terms of the act of ime ress. 


And in Wolsey ». Chapman, 101 U.S., 755, it was s held that an ender 


. | of the Secretary of the Interior directing that the lands on the Des” 


Moines river above Raccoon fork be reserved from sale was, In contem- 

; plation. of law, the order of the President, and bad the same effect as 
ar: proclamation mentioned in the act of Oise of September 4, 1841 
(5 Stat, 453), entitled “An Act to a the pes of the sales 
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of public lands and to grant pre-emption rights.” And to the same 
effect is the decision in Walcott v, Des .Moines Co.,.5 Wallace, 681. 
And’ the withdrawal of said tracts never having been revoked, its’ 
effect as against settlement or entry remained unchanged, although. — 
the purpose of the withdrawal may have ceased to exist. (Jackson, 
Lansing and Saginaw R. R. Co., 5 L. D., 432:) Hence the action. of 
_ your office in rejecting Baker’s application was correct, and the decision 
appealed fromisaffrmed. 9° | 


HOMESTEAD ENTRY —RBLINQUISHMENT. 
HARRI SU, Watson. 


The administrator of a deceased entry man is without aun ‘eek ty under the liomestead 
. laws to relinquish the entry of the decedent. 
_ The case of Peter W. Bennet; 6 L. D, , 672, overruled, 


Seoretar, y Hitchcock to the Commissioner of. ‘the General Land Office, 
(WeVeDs) Fe .. . March 3, 1900. ~ ag WM WY: 


The landi nvolved in this case is the N.E. 4 of Sec. 12, T. 144 N,, BR. 
«64 WwW ., Fargo, North Dakota, land district. 
This tract was entered under the homestead law by Thomas Dooley, 
June 17, 1896. 
_ September 2, 1898, James Moody Watson filed an affidavit of COUR: 
agaist said entry, alleging that the entryman 
died on said homestead on the 23d day of June, 1898, leaving no heirs who are - 


residents or citizeus of the United States, or who have declared their intention to — . 


become citizens of the United States. ‘ ; 
‘At the same time Watson filed in the local office an affidavit, showing 
. that he had made diligent seareh anil inquiry for the heirs of the 
entryman, aud as a result he found that he was unable to make per- 
sonal service of notice of contest on said heirs and that he could not 
~ ascer tain their wheréabouts, and: according to his information and 
belief they were non- resides of the State of North. Dakota; that ae 
had known the entryman intimately for fifteen years; _ | 
that he has frequently said to me that he had‘no relatives, kith or kin, in the United 
States, and none nearer than England. Said Thomas Dooley. was; vat the time oe 
his death, a bachelor of about fifty-tive years of age 
- Watson asked that notice of his eon test be. given by slic Hida! 
Upon the showing made, the register directed the notice to be served 
by publication in a newspaper published in the county where the land 
is situated, and fixed October 7, 1898, as the time of the hearing. oe 
September 6, 1898, ©. B. Harris filed an affidavit of contest aoe 
Dooléy’s entry, allegin g that said Dooley oe . 
~ died on the 23d day of June, 1898, and since said date the tract has been ‘wholly 
abandoned by.the heirs of said Dooley, if heirs there be. That there are no heirs 
to said deceased entryinan now in or residing in the United States, and that he has 
-no heirs who are citizens of the United States, or “ae have declared their intention 
. to become citizens. . | 


- 566 “ DECISIONS ‘RELATING TO THE PUBLIC. ‘LANDS. 


vee . The local officers held Harris contest oT ject to action ¢ on the pending ea 3 - 


contest of Watson. - 
September 29, 1898, there - was ‘filed in ‘he ‘local office a valntgaieh: tee 
ment of Dooley’s entry, executed by the administrator of his estate. 
Said relinquishment appears fo have been authorized by the probate | 
court of the county in which the tract. involved is situated. On the 


same day the local officers accepted the relinquishment. and allowed 


Watson to make homestead entry of ‘the land, and they also dismissed 
the contests of both Watson and Harris, and notified their Pe yLOnHeye _ 
of such action. | : 

October 6, 1898, Harris filed an application to make Romestend entry 
of the tract, ailesies “That on the 24th day of June, 1898, I settled 
upon said land with my family,” with the intention of making the same 
-ahome and acquiring title to the same, and that he has ever since 
lived on said land and has a house and barn thereon and seventy acres 

ander cultivation. With his application he filed an affidavit reciting — 
the filing of his contest and that of Watson, the. relinquishment of 
- Dooley’s entry by his adininistrator, the death of. the entryman, the | 
dismissal of both contests, and fur ther: : | 
- "That deponent aud his family, consisting of: 8. wife (sad three children, jae. 


residing upon the said land at the date he filed his contest, and was. . living — 


. there oi the 29th. day of September, 1898, the day upon which the relinquishment 
was filed in the local office and said. entry relinquished... Wherefore, deponent asks 
that a hearing be ordered by the Hon. Register and Receiver, aud that he be per- a 
mitted to show his settlement and residence upon said land and that his settlement | 
was prior to the entry of said J. Moody Watson. | * : 4 


7 entry. | | 
_. Harris ‘appealed from the decision of the 16cal oe of Sento ber | 
29; 1898, dismissing his contest and. canceling the entry of Dooley and. 


‘The local. officers rejected his application for conflict with Ww ataon's ; : | 


. awarding the tract to Watson as a successful contestant; and also | 


appealed from the action of the local officers of October 6, 1898, reject- 
ing his application to enter the tr act and refusin Ls to order: a: hearing a 
upon his allegation of prior settlement. 
February 4, 1899, your office affirmed the actions of he register and 
receiver, dismissed Harris’ contest, and held Watson’s entry intact. 
Harris appeals, and with his appeal there is an affidavit of his attor-. 
ney stating, among other things, that the administr ator of the estate 
of Dooley | i ae ee ee OO < 
is a partner of the said J. “Moody Wiataun at entered into a , conspiracy to defeat 
the said Harris from obtaiuing this land; that the relinquishment by the adminis- - 


trator, on the order of the county court, was a part. of the said conspiracy to defeat 7 
said Harris. Deponent further swears that the: relinquishment of the said entry 


was not the result of the contest of said Watson; but that the contest was instituted : : 


by the said Watson for the express purpose of holding it—the land—uutil such time 7 
_. as his partner, the administrator, could obtain. an order of the said court to. make ao 


: relinguishmeut. Said relinquishment was made as a part of said conspiracy, and os 


: was in no wise the result of the contest of said J. Moody Watson. - Deponent there- 


7 - fore asks that said Harris be permitted to show that the relinguishment was rot the 
. ‘Tesult of the said contest, and that a hearing. be ordered. for ae purpose. : 
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Itis reauhed: in the appeal, that your office erred in holding that the 


| relinquishment made by the administrator of the estate of the deceased 
entryman was valid; that it was error to hold that es 


an administrator has any authority over a homestead of a deceawed entryman, or’ 


that a relinquishment made by an order of the county court is valid. 


It is further claimed that the method of establishing - that -there are 


no heirs is not by an affidavit of an administrator filed before a probate 
court; that in } 


a proceeding to reinstate faite as public, it is s required that an ‘action be ieouent 


for that purpose, and the decision in such acase be rendered by the land Copeniment | 


and not by the county court; 


_ that it was error to hold that the relinquishment was the result of the | 


contest filed by. Watson; that Harris having been a settler on the tract 
- when the entry was panceled, it was error not to have held that he was | 


entitled to enter the tract by reason of his prior settlement thereon. 
In sustaining the rclinquishment of Dooley’s entry by his adminis- 
trator, your office followed the case-of Peter W..Beunet (6 L. D., 672), 
wherein it was held (syllabus) that: 


~ An administrator, acting under direction of the court, on the finding of fact nae 
-. no heir or heirs survive, qualified to succeed to the rights ofthe deceased homesteader, 


is authorized to execute a relinquishment of the entry. 


' In the case of Stimson v. Squire eet Te ae 611), the Department. sat 
this language: 


\. 


The administrator ofa deteasea entrymanis without authority under fie homestead | 


laws to relinquish the entry of the decedent, whether authorized so to do by the local 
. probate courts or not. Under the federal statute the rights of a deceased entrymau. 


descend or go to his widow, heirs, or devisees, and there is no provision in the law. 
that the administrator may exercise any rights or powers in the premises. In the_ 
present case it does not appear that the deceased entrywoman may not have heirs or. 
- devisees, and even if it did so appear there would still be no right of relinqaishment — 
in the administrator. Before Stimson can make entry of the land covered by Mrs. 


- Alfrey’s entry, which has never been properly canceled, he will have to contest the | 


entry. i in the regular way, with notice to the heirs of Mrs. Alfrey, if any. 


These views are in conflict with those expressed in the Bennet case, _ 


supra, and said case is hereby Ouerrulee: and paeen v. Squire will 
_ be followed. 


- As the administrator of Dooley’s estate was without authority to. 


relinquish the entry, it follows that it was improperly canceled, and 


that Watsou’s entry was erroneously allowed and should now be can- 


-. eeled, and the entry of Dooley reinstated. 
| Watson, as the first contestant, had theright, and it was ne duty, if a 
. bona fide contestant, to proceed eit the trial of his case against the 


heirs of Dooley, and upon proof of his allegations the entry should have 


been canceled, aud Watson would have been entitled to a preferred 
right to enter the tract (Barksdale 7. Rhodes,.28 L..D., 136), and this 


would have ended the matter so far as Harris’ rights are concerned, for 
he could acquire no rights as against the government, the entryman, 
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or a pr ior successful contestant, by reason: of. his settlement. upon 1 the wt 
‘land while it was embraced in Dooley’ s entry. : ts 


In liew of causing notice of his contest to be. ser ved, and. srobesdiv — 


with his case in dccordaiice: with the rules of practice, Watson elected 


— to procure the relinquishment of said entry by the administr atorofthe : 


deceased entryman’s — estate, ane when. he did SO ‘Ais contest was 
dismisséd. -_ | | 

As before shown, the eeiaaiiements was not sdhoninea: wider the : 
law, and, therefore, it did not operate. to release and cancel Dooley’s 
entry. Consequently the allowance of Watson’s entry Was erroueous, | 
and-he gained no rights. thereby. It follows that the action of the local 
officers, in dismissing the contest. of both. Watson and Harris, was 
error, It is true Watson did not appeal from this erroneous ea: but. 
having secured an entry of the land upon his filing the relinquishment 
of the administrator of Dooley’s estate, he had no motive for taking an 
appeal, having, by the allowance of his entry, secured all that he could | 
 galiy asa contestant, and under. the circumstances: he should not be 

held bound by his failure to appeal. : | 
Dooley’s entry will be reinstated on ae record, ann the case will pro- 


: is ceed to heari ing on the contest. of Watson, after due notice to thé heirs — 


of the deceased entryman, Dooley. Heats will also be given notice of 
this decision and of the day set for the hearing, and will be allowed to 


= intervene for the purpose of submitting evidence ou the charge mate | 
by him. — | 


Departmental decision of the 15th ultimo is recalled end ee and 
this is” substituted therefor. Your office decision is modified to accord . 
with the views. herein expressed. ae ae | 7 
With the papers in the case, your office transmitted the following: 14 


oa (1) Corroborated affidavit of contest against Watson’s entry, filed by - oe ae 
Harris in the local office May 6, 1899, charging failure to establish res- 


idence upon the tract and: ‘abandonment for more than six months, 


| endorsed, “‘ Held pending final disposition of case of Harris v. Watson es 


-and upon which the local officers refused to issue notices of contest; (2) 
A paper pucporting to be an appeal to your office by Harris from the 
~ action of the local. officers in declining to issue notices of his contest. 
There is nothing. to show v that yout otfice ever eels oe the So- | 
galled appeal. a 7 | 
These papers are. retur ned. for proper r disposition by: your oftice in the 
light. 9 of une decision oy render ed. | | 
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‘RAILROAD RIGHT OF WAY-LEASE FOR WAREHOUSE PURPOSES. 


CLEAR WATER. SHORT Line Ry. Co. 


Under fee cane of the act of March au 1899, granting a right of way through . 
. the Nez Perces Indian lands, the railway company inay erect, or permit others 

to erect, upon its right of way and depot grounds, suitable structures or build: 
_ ings, such as warehouses and elevators, to facilitate the convenient receipt and 
delivery of freight, so long as the full exercise of the franchises granted is not 
interfered with, aud a free and safe passage is left for the carriage of freight and ~ 

passengers, : : | er, 


| Assistant A ttorney- General Van Devuiey to the Secretary of the Interior, 
Mar ch 3, 1900. . a (H. W.C,) 


Tam in receipt, through ‘your reference ulder date February 21st 
last, of a letter from the Commissioner of Indian Affairs, dated Feb- 
ruary.19th last, requesting an opinion as to whether, under the provi- 
sions of the act of March 1, 1899. (30. Stat., 918), granting to the Clear . 
Water Sbort Line Railway Company a right of way through the Nez - 

Perces Indian lands in Idaho, the company may lawfully lease portions — 
of its right of way and depot grounds for the erection of warehouses 
and elevators thereon. 

‘The right of way granted by said act was for the “construction 
and operation” of a railroad and telegraph line within the Nez Perces 

Indian. Reservation, in the State of Idaho, the graut being to the 

‘extent of fifty feet in width on each side of the central line of the road, 
with the right to take from.lands adjacent to the line of road material, — 
stone, éarth, timber, necessary: for the construction | of the road; wise 
ground adjacent to such ri ight of way for station buildings, depots and. 


~ machine- shops, side-tracks, turn-tables, and water stations, 


not to oxceed in amount three lundred feet in-width and. three thousand feet in. 
length for each station, to the extent of one station for each ten miles of road. 

The grant is similar to that male by other acts of Congress granting 
~ right of way across the public lands and other reservations; and as 
warehouses and elevators are useful and necessary to the proper opera- 
tion of the railroad in its service of the public, there can be no ques- 
tion but that the erection of such buildings by the company would not 
be inconsistent with the. purposes. for which this right of way was 
granted. In the case of New Mexico 2. U.S. Trust Co. (172 U. S., 171), 
a grant of aright of way, made in pra ctically the same terms as that 
under consideration, was held to be more than ordinary easement, | 
one having the attributes of a fee, perpetuity-and exclusive use and ‘possession ; 
also the remedies of the fee, and, like it, corpor eal, not mcOrpenOns property. 

The Commissioner. of Indian Affairs does not seem to doubt the | 
right of the company to construct like structures on its right of way, | 
but he is of opinion that the company cal not delegate such el to | | 
others. 7 | 
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“This identical question does not seem to have been direetly passed - 
upon by-the courts, but the principle is clearly covered by the decision ~ 


of the supreme court in the case of Grand Trunk R, R. Co. v. Richard- - : 
son et al. (91 U.S., 454), although in that case the right of way was. 


not secured under a grant from the United States. In that case the 


railroad company, resisting a claim for damages. occasioned by the 
destruction of certain buildings within its right of way, contended | 
that the property destroyed was wrongfully within the. lines of its 


right: of way, and objected to the admission of evidence to the effect. 


that the injured building had been erected within those lines under a 
license of the company. given to facilitate the convenient ee ce 
deliver ry of freight. The court said, at pages 463 and 469: i 


The admission of this ae eieen is the subject of the first assignment of error}. and | 
in its support it has been argued that it was the duty of the railroad company. to 
preserve its entire roadway for the use for which it was incorporated; that it had © 
no authority to grant licenses to others to use any part thereof for the erection of | 


- buildings; aud, therefore, that the license to the plaintiffs, if any was made, was — 


void. Thus the basis of the olijection to the evidence appears to be, that it was - 


immaterial. We aro, however, of opinion that it was properly admitted. Ifthe = 
buildings of the plaintiffs. were rightfully where they were, if there was no trespass _. = 


upon the roadway of the company, it was clearly a pertinent fact to be shown; and — 
while it must be admitted that-a railroad company has the exclusive control of all . 


the land within the lines of its roadway, and is not at liberty to alienate any part | 


of it so as to interfere with the full-exercise of the franchises granted, we are not 


gee prepared to assert that it may not license the erection of buildiugs for its conyen- 


ience, even thougl they may be also for the conveniencé of others. It is not | 


- doubted that the defendant might have erected similar structures on the ground on 


. which the plaintiffs’ buildings were placed, if in its judgment the atineiates were | 


- convenient for the receipt and delivery of freight on its road. Such erections would 


~ 


not have been inconsistent with the purposes for which its charter was granted. | 


And, if the company might have put up the buildings, why might it not license 


others to do the same thing for the same object; namely, the increase of its facilities . - 
for the receipt and delivery of freight? . The public is not injured, and it has no . 


right to complain, so long as a free and safe passage is left for the carriage of fr eight 


and passengers. There is, then, no well-founded objection to the admission of evi- — 


dence of a license, or evidence that the plaintitfs’ buildings were aed within the 


= lines of the. road way by. the consent of the defendant. . 


- Again, in the case of Northern Pacific Railroad Co. Vs een : 
U. S., 230, 275-276, in referring to the use made of the ri ight of way 


| by others with permission from the company, ib was said by the court: 


The precise character of the business carried on by such tenauts is not disclosed 


to. Us, but we are permitted to presume that it is consistent with the public duties 


and purposes of the railroad. company; and, at any ae a forfeiture for: misuser 


cold not be enforced ina pr ivate action. 


Tt is stated on behalt of the Clear Water Short Line | Railway - 


| Company: 


* It has beeu decmed wise Rabie polige that the warehonse bnsiness dinate ee a 
-.. independent of the railroad ownership, and it is ‘the general custom throughout the 

_.. wheat producing sections for the railroads to permit the. warehouse a eae to 
erect slevators. at the shipping points adjacent to their: tracks, | . 


DECISIONS RELATING TO THE PUBLIC-LANDS. 571 


That custom is in the interest of the farmers who have no other place for the stor- 
age of their wheat, and it is, I think, in vogue without question, on reservations as. 
well-as elsewhere. 

The Commissioner of pnein Affairs, in his letter r submitting the | 
| matter, reports: | | : > 
that the erection of a eeniable number of warehouses ana grain slevaters ailjacent 
to the line of the road through the former Nez Perces Indian Reser vation will prove 
~ a benefit alike to the settlers and the Indians. 

After careful consideration of the matter, Tam of opinion that the 
railway company may erect, or permit others to erect, upon its right 
of way and depot grounds, suitable structures or buildings, such as: 
- warehouses and elevators, to facilitate the convenient receipt and 
delivery of freight, so long as the full exercise of the franchises 
granted is not interfered with and a free and safe passage is left for 
the carriage of freight and passengers. 

Approved: March 3, 1900. | 

Hi, A. Hrrowcocx, 
— -Seeretara y. 


RULES AND REGULATIONS GOVERNING THE USE or TIMBER ON PUBLIC 
—_, MINERAL LANDS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrren, 
‘Washington, D. 0., January 18, 1900, 

By virtue of the power vested in the Secretary. of the Interior by the 
first section of the act of June 3, 1878, entitled “An act authorizing 
the citizens of Colorado, Nevada and the Territories to fell and remove 
timber on. the public domain for mining and domestic purposes,” the 
fees rules and regulations are hereby pr escribed: : 

1. The act applies to the States of Colorado, Nevada, Montana, Id aho, 

ra oming, North Dakota, South Dakota, and Utah, and the Territories 
of New Mexico and Arizona, and all other mineral ee of the. 
United States. ; 

2. The Jand from which timber may ‘ber felled or removed ‘under the 
pr ovisions of this act, must.be known to be of a strictly mineral character 
and: “not subject to entry under existing laws of the United States, 
except for mineral entry.” Parties who take timber from the public 
lands under assumed authority of this act must stand prepared to show. 


that their acts are within the preseribed terms of the law granting such _ 


privilege, the burden. being on such -parties of proving by a prepon- — 
derance of evidence that the land from which. the timber is taken is 
“mineral” within the meaning of the act. 

3. The privileges granted are confined to citizens of the United States 
and other persons, bona fide residents: of the St: ates, " ciao and 
other miner al districts, prov ided for in-the act. 


Fie 
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4, The uses for % whieh Giaber may be. felled or. Fenioved are fimiited _ 


by the wording of the act to. ene agricultural; oun, or other — 7 


domestic purposes. ‘ae | 
5. No timber is permitted | (0 Sbe felled. or cemovaliies purposes of aie 
“or. traffic, or to manufacture the. same into lumber or. other timber 
“product. As ail article of merchandise, or for any other use whatsoever, 
except as defined ine section 4 of these rnles and reg ulation. 

6, No timber cnt or removed. under the provisions of this act may be 
transported out of the State or Territory where procured. | | 

7. No timber is-permitted to be used for smeltin o purposes, smelting 
being a separate and distinet industry from that of mining. 

8. No growing trees of any kind whatsoever noes than eight inches in 
diameter are permitted to be cut. — : 
9, Persons felling or removing timber under “he pro visions of this act 
must utilize all of each tree cut. that can be profitably used, and must — 
dispose of the tops, brush and other refuse 1 such manner as to pre- 
vent the spread of forest fires. 

10. These rules and regulations: shall tale > offect eyes 15, 1900, | 
, and all existing rules and regulations heretofore prescribed. under said ~*~ 
act by this Pena tment are hereby rescinded. | 7 aan: 

: W. A, oe a 
mae * i ee Acting Commissioner. 
_. Approved, January 18, 1900.. » a ns nN 
ELA. Arroncogk, Secretary. 


RULES AND REGULATIONS GOVERNING THE USE OF TIMBER ON NON- 
MINERAL PUBLIC LANDS IN CERTAIN STATES AND TERRITORIES, 
UNDER THE ACT OF MARCH 8, 1891 (26 STAT., FODE AS EXTENDED ee 

THE ACT OF FEBRUARY 18, 1898 (27 SLAN., 444). | a 

DEPARTMENT oF THE INTERIOR, 
4 GENERAL LAND OFFICE, 
W Tashington, D.C., February 10, 1900. 
‘By virtue of. the pow er vested in the Secret et Pury of the interior by the 
act of March 3, 1891 (26 Stat., ee) the following rules and ree evens 
hereby presuribed : ee # 

. The act, so far as it relates to aie Ol. a oaiie es as s extended 
by fie act of February 13, 1893 (27: Stat., 444), applies only to the 
States of. Colorado, Montana, Idaho, Nor ‘i Dakota, South Dakota, 
Wyoming, Nevada and Utah, and the Territories. of Arizona and New 
Mexico, The act originally extended to the District of Alaska, but in 
that respect it has been superseded by section 11 of the act of ] May 14, 


- . 1898 (30 Stat., 409), under which other. and eidugs ate regulations are 


prescribed for the District of Alaska. 
2, The intention of the act. of March 3, 1891, is to enable settlers upon ; 

se publié lands. and other residents within the States and Territories 
‘ above named to secure from ee timber lands timber or lumber for 
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agricultural, mining, pianufacturi ing, or a Gitieatic purposes, for use in 
the State or Territory where obtained, under rules and regulations to ve | 
made and prescribed by the Seer ofary of the Interior. | 

(3, Settlers upon public lands and other residents of the States and | 
Territories above named may procure timber free of charge from unoc- 

—. cupied, unreserved, nonmineral public lands within said. States and 
Territories, strictly for their own use for firewood, fencing, building, or — 
other agricultural Jnining, manufacturing or domestic purposes, but not 
for. sale or disposal, nor for use by other persons, hor for export from. | 
the State or Territory where procured. The cutting or removal of tim. 

_ber or Inmber to an amount exceeding in stumpage value $50 in any one - 

year will not be permitted, except upon application to the Secretary of. 

the Interior, and after the granting of a special permit. Except as 
above provided, it is not necessary for actual residents to secure per- 
niission to take timber from public lands in said States and Territories 
‘for the purposes aforesaid. The exercise of such pr ivilege is, however, 

subject at all times to supervision by thé Department with a view to. 
such restriction: as may be deemed ‘necessary. | 

4, In cases where qualified persons are not in position to procure 
timber from the public lands themselves, it. is allowable for them to 
secure. the cutting, removing, sawing, or other manufacture of the tim- 

ber through the medium of others upon an. agreement with the parties 
thus acting as their agents that they shall be paid a sufficient amount. 
only to cover their time, labor and other legitimate expenses incurred 
in conuection therewith, exclusive of any charge for the timber itself; 
but no person, whether acting for himself, as-an agent for another, or | 
~ otherwise, will be permitted to cut or remove in avy one year. timber or 
lumber to an amount exceeding in stumpage value $50, except upon - 
application to the pene of the Interior, and upon the prantns ofa 
Special permit. : 

5. The uses specified in ‘section 3 of these rules and regulations con- | 
stitute the only purposes for which timber may be taken from public 
lands in said States and Territories, under this act. Spee st 

6. The cutting and removing of timber, free of charge, under said act 
of March 3, 1891, is confined to unreserved, unoccupied, nomnineral 
public lead. in fie States and Territories named therein, inasmuch as 
the act. specifically provides that the same shall not operate to repeal 

the act of June 3, 1878 (20 Stat., 88), which makes provision in said 
States and Roriitoties , for the free cutting of timber on public lands 
that are known to be of a ey mineral character for the uses named 
in said act. 4 3 

7. It is further provided. in aia act of March 3, 1891, ‘that “nothing 
herein contained shall operate to enlarge the rights of ae railway ¢om- 
pany to cut timber on the public domain.” Consequently; vo timber - 
may be cut or taken under this act froin public lands either by or for 
the use.of auly ‘ailroad. company. 
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8. Seuton 2461, United States Revised Statutes, is still in : fored. in 


_ the States. and Territories herein named, and its provisions may be 


enforced agairist any person, or persons, who cut or remove, or cause or — 


procure to be cut or removed, or aid or assist or are employed in cut- 


ting or removing, auy timber from public lands therein, except as i. 


allowed by law. | | 
9, The Secretary of the interige reserves the right to revoke the priv- 
ileges granted, in any cases wherein he has information: that persons — 
“are abusing the same, or when it is necessary for the public good. | 
10, All rules and regulations heretofore prescribed under said act of 
- March 3, 1891, relating to the use of timber on public lands in the above- — 
named States and Territories, are hereby revoked. | | 
W. A, RICHARDS, 
ae” OOS 2 es Acting Commissioner. 
_ Approved, February 10, 1900. | -ws 
EL A. Hrroncock, Secretary. 





MINING CLAIM—RELINQUISHMENT. | 
J. ARTHUR: CONNELL. 


An n applica for mineral entry may eliminate by relinquishment any part of a locke 
tion, not essential to its validity, without prejudice to his claim for the residue. 


Secretar y Hitchcock to the Commissioner of the General Land Office, i 
(W. V. D.) eo tes February 20,1900, (E. B., Jv.) 


This is an appeal by J. Arthur Connell Ron the denision of your 
office dated September 12, 1898, in the matter of mineral entry No. - 
— :1494, made by him Desember 29, 1897, for the Fanny Davenport and | 
nine other contiguous lode mining claims embraced in survey No. : 
10063, Pueblo, Colorado, land district.. | 
It is not necessary to set out the facts in this case in detail. Tn 
adverse proceedings against Connell’s application for patent certain 
judgments were rendered by the local court dividing the ground in 
conflict between the parties thereto. Because these judgments were — 
“by stipulation and consent of the parties,” and not in accordance with 


‘priority of location as found by. said decision, your office declined to .- 


-¥ecognize and give effect to them as to ground embraced in or excluded 
from the entry in accordance therewith, and so held the entry for can-_ 
~-cellation in part, and declined to allow certain. tracts embraced in the | 
lode claims as applied for to be excluded from the entry. | ea 
It has been repeatedly held by the lepartment that judgments of : 


courts in adverse proceedings under the mining laws are none the less” 


“binding upon the parties and the land department because rendered.in 7 
uae of a stipalation hetween ie parties (Strang er mane 28 SL. 


ee soon ee --  -  —- a ee nee ee 3 eee rea smerny on 


Soe 12 L. D., 456; 13. L.D, 149; 14.1. D.. , 96; 26 L. De, 399, 
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D., 321; Greater Gold Belt Mining Company, Id., 398. Carrie S. Gold 


‘Mining Co., 29 L.D., 287; and Barney Conway, Id. , 388). The decision © 
of your office noida g the said entry for caneellations in part and declin- 


ing to allow certain tracts designated therein as “A” and “B” , Tespec- | 
tively, to be excluded from the entr try, on the ground above st steal was 


therefore erroneous. 


It appears, however, from the record that the exclusion of satan tract 


 «B” ig not based upon and pursuant to the judgment of a court in © 


adverse proceedings as stated in the said decision of your office, but — 


: upon.and pursuant to a relinquishment thereof duly made by said - 

Connell to the United States. It 1g no objection to the validity or regu- _ 
larity of the relinquishment that it was made in favor of the ‘I. F, 
Gibbons lode mining claim, which was located subsequent to the Little | 


Cylon, one of the claims embraced in said entry, and with which it con- 


flicts. The relinquishment runs directly to the United States ; and 
whether the tract relinquished shall or shall not inure to the owners of 


the said T. F. Gibbons claim is not a question in issue in the present 
case, Therecan be no question of the right of said Connell to eliminate 


| by vélinguishment or otherwise any part of the Little Cylon location 


not essential to its validity, without prejudice to his right tothe residue 
thereof. It does not appear that the tract relinquished is essential to 
the validity of the Little Cylon location. The tract having been duly — 
relinquished was pr operly ¢ excluded from the entry anes S. Gold | 


- Mining Co., supra). 


The lésiston: of your office is reversed in accor dance with the views 
herein expressed. : a | 


t maeaenn aetaead 


LIEU SELECTIONS—ACT or JUNE | 4, 1897. 


WILLIAM g. TE VIS, 


A relingaiah ment tendered under the act of June 4, 1897, of jand embraced within. a 


forest-reservation, with a view to a selection of lands in lieu thereof, should not — 
- be accepted in the absetice of an eccompuay is application to ao such 
selection. - . 


Secretary y Aitnaoek to the Comiissonee of the General Land OF; ice, 


(W. V. D2.) Le February 28, 1900. (BB, » St.) | 


It appears that on. tomnouae 23, 1899, William Ss. Tevis, offered for 
filing iw your office certain papers relating to the NE of the SK4 of | 
See. 31, and the NW¢ of the SW and tlhe W. 4 of the NW. fof Sec. “39, 
T, 94 S., R. 3L E., M. D. M., Visalia, California land alistrist. These 
papers were (1) a patent from the United States, dated January 15, 


1896, to James M. Denham, for the land above described, (2) a diese 
- dated February 17, 1899, from said Tevis to the United States for the 


said land, and (3) an abstr act of title to the same brought down to Feb- — 


_— rary 24, 1899, The said land is. included within the limits ee the 


ree hae 
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a Sierra forest geservation.c The said papers. were s offered for aie AS cae | 


7 relinguishment of the said land, and, when duly accepted, as a: complete 


-reinvestiture of the United States with the title thereto, with a view to 
the selection thereafter of vacant land of equal area open to settlement, 


under the provisions of the act of June 4, 1897 (30 Stat., 11, 36). 


By decision dated September 29, 1899, your office declined to accept | 


or consider the said papers “in the absetice. of a formal application by 
said Tevis selecting a tract embracing in area at least a portion. of the 
_ area of the tract relinquished to the United States,” and therefore 

returned the papers to the said Tevis, From this. decision he appeals, 
insisting that it is not necessary that an application to select lieu land 


under said act should be filed with the relinquishment of the land. used ~ 


as a basis for selection, but that sueli- application may be made at ¢ aly 
S time thereafter. He also retenders with the appeal the said papers.” 


The provision of the said act. under which the sald papers were | 


offered reals: 


That in cases in whieh a tract covered by an ‘anperfected bona fide claim or “bya 
patent is included within the. limits of a public forest reser vation, the settler or 


- owner there may, if he desires to do so, relinquish the tract to the government, and 
may select in lieu thereof a. tract of. vacant land open to séttlement not exceeding _ 
in area the tract covered by his claim or patent; and no char ge shall be made ee 
~ such-cases for making the entry of record or issuing the patent to cover the tract — 
selected: Provided, further, That in cases of unperfected claims the requirements of. 
the laws respecting settlement, residence, improvements, and so forth, are complied 
‘with on the new claims, credit eine allowed for the time spent on the telingnished 7 


elai ms. 


Upon the question presented. in this case the following language aged 7 
by the Department in the case of F. A. ‘Hy de et: al., on review oe L.. 


er D., 284, 286), is directly 1 in point: 


The provision of the statute pnder whieh this case arises clearly contomplates an 
exchange of lands. The parties to the exchange are the United. States, on the one 

hand, and on the other a holder of ‘‘an unperfected bona fide claim” within the so 
limits of a forest reservation or au owner ‘by patent” of land SO sitnated.. A case — 


is. not properly presented for the favorable attion of the land department nnder said 


provision until there is filed a relinquishment of the tract covered by the unper- . 


fected bona fide claim or patent and a selection by the claimant or owner of the land 
in lieu thereof. The officers of the land department are not authorized to accept, 
consider or pass upon a relinquishment of the tract within | the limits of a forest 
reservation, except in connection with a proffered or tendered selection of other 
-lands in lieu ther eof. | . 7 


Paragraphs 15 and 16 of. ie rules aa iestepitlatione issued ane 30),. 
1897, under said act (24 L. D. , 589, 592), clearly require thatin all cases 


of exchange of lands under. sail act, whether the land relinquished be. 
“a tract covered by an unperfected bona fide claim or by a patent,” an _ 
application to select lieu lands must accompany. the relinquishment of 


- the lands included within the limits of a forest reservation. 


It is essential toa selection of lieu lands under said act that the lands _ 
relinquished should, att the time of the selection, be included within the: Z 





“DECISIONS RELATING TO THE “PUBLIC LANDS. ; 8TT 


| Tinie. of a_public forest reservation, dicaipnated ena set anak as such 
by executive proclamation under section 24 of the act of March 3,.1891 - 
(26 Stat., 1095, 1103). In the act of 1897 provision is made for the sur- 
_ vey of tie: mublie. ‘lands in such reservations, and for the elimination . 
‘therefrom of such lands as. are not adapted - to the purposes thereof as 
therein defined and set. forth; and the President is therein expressly— 


authorized at any time to modify any executive order that has been or may hereafter. 


_ . be made establishing any forest reserve, and by such modification may reduce the | 


area or change the boundary lines of such reserve, or may vacate ack ieee any 


Ee: order creating such reserve. 


- Changes of boundary lines of forest reserves have alr eady eee made 


. under these provisions of that act and others are under consideration, , 


and if parties were allowed -to relinquish. lands thereunder with the © 
understanding that they thereby acquired the right to select lieu lands 
at-any time in the ‘future which might suit their pleasure or conven- 
ience, it might happen that between the time of relinquishment and an 
application to select lieu lands the land relinquished had been elimi- 
_ nated from the boundaries of the forest reservation and was therefore 
no longer a proper basis for the making or allowance of a. lieu selection. 
Such a situation would, to say the least, embarrass the officers of the 
land department because of the supposed obligation of the governinent 
to consummate the exchange of land theretofore undertaken, and be: 
also certain to cause serious annoyance to the party who had so relin- 
quished and reconveyed his land to the United States. ‘There is no 
statute under which title so relinquished or reconveyed to the govern- 
ment can be returned or restored to the party making the relinquish- 
ment or reconveyance, that is to say, such a contingency or situation is 


wholly unprovided for in the existing legislation.. The Department - 


can not escape the conviction, upon careful consideration, that the act 
contemplates and that good administration and the best interests of — 


~ all concerned in the exchange of lands so provided for require that the 


steps necessary to complete such exchange, when once initiated; be 
concluded as promptly as possible, and that as contributory to-that — 
end an application to select lieu lands should accompany the papers 
filed to effect. a relinquishment to the United States of. the land upon: 
whieh the lieu selection is based. 

These views are so plainly at variance with the Sageroction in the 
decision of your office, to the effect that a formal application by Tevis 
to select “‘a tract embracing i in area at least a portion of the area of 
the tract relinquished to the United States,” would justify the accept- 
ance of the relinquishment, as to call for no further allusion thereto 

than to say that the Department does not concur in the suggestion... 
~ The action of your office declining to accept or consider the said 
papers is affirmed i in accordance with the views herein See 
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, ‘LIEU SELECTIONS—ACT OF JUNE mae 1897. 


INSTRUCTIONS. 


| aa person relinquishing land in a forest reservation, with: a view io ee a. selec. i. . 


tion in lien thereof, under, the act of June 4, 1897, should, at. the. time of such” ne 
Sie relinquishment, designate the land which he decir es in lieu of that relinquished, 4 oe 
‘cand such designation should embrace a. tract or tracts equal in: area. - that bee 

: relinquished. oo =! 


agit Directions. given. for the disposition of cases. where’ rélinquidhmenits have’ been’ _< 


| presented with: ee evel one: in Partiat: satisfaction only. of the claim under ‘the so 
° = Pelinguishmont , tee 


: . Seoretary Hitcheoek to the Commissioner of the General Land Office; eo 


fae (W.V.D.) Marvels 6, 1900; (BL By J) . 


“The Department isin receipt of your office letters of the 013, and 13, wa 


: os anuary, last, asking instructions as follows: 


First. “Must a person relinquishing and reconveying land in a forest aaaiia | - 
under the act of June 4, 1897 (30 Stat., 36), at the time of surrender, designate the 


Me : land: which he desires in lieu of the land surrendered, or, can such TesOUVay ene ‘be | ree 
oe accepted without a corresponding selection being made’ 4 Biro 


Second, Should the application for selection embrace a tract or. tracts equal i in pavenr a 
_ to that: relinquished? For example, if 640. acres in a forest Teserve are reconvéyed 2 
_ . to the United States under one deed can such reconveyance be made the basis of. Py 

| several selections under separate applications at different times?.. fe pure ee 


‘The first portion of each of these questions must be aweteds in ‘the: 


ey “atemattee and the latter portion of each in the negative, f for yeasons 


_ fully stated in departmental decisions of April 14, 1899,in F,A. Hyde 
at al. (28.L, D., 288): and February 28, 1900, in. Wn: S, ‘Tevis s (29 L. Dy ee 


ee aE would not be necessary to say more in Oat ee oe were it not. z | 
that it appears (see your office letters of July 8, 1899, to C. W. Stone 
of Warren, Penn., and October 14, 1899, to. the register and receiver at... 
Duluth, Minn., and your office decision of September 22,1899, in the 


aoe case of. Wm. S, Tevis, supra,) that, t, notwithstanding the departmental ae 
decision in F, A. Hyde e¢ al., supra, your office has been accepting aor 


| -relinquishments under said act which are accompanied by a selection 


. of other lands equivalent in area to only a portion of the lands. relin- a 
y, ‘quished, ‘and recognizing the right of the one making the relinquish- oe 


. ment to select at some subsequent time or times at his pleasure. such | 7 
quantity of land as: will make that selected equal to that relinquished. - 
Under this practice numerous selections under said act have been — 
“8 approved by your office, and others, more numerous, are pending, uncon- "ae 
_ sidered as yet, covering, in each instance, a tract or tracts equal i in area. - ie 
toa part only of the area of the land relinquished to the United States, ° oka 
_ these selections being intended to be only in:partial satisfaction of such. 
= relinquishments and to be followed at some future date: by by: additional ee 
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selections for the ditference iu area between the land relinguished and | 
: that previously. selected. | 
“It also appears that. later, and. on ri annary 16, 1900, your offiog gave 
to all local land officers the following direction: | 


. In the matter of lieu sélection: under act of June 4, 1897 (30 Stat., 36), an In 

accordance w ith the decision of the Department in the case of F. A. Hy de ef al., 28 
L. D., 284, you are directed: to-decline to receive any relinquishment to the United | 
States of lands within a forest reserve unless accompanied by an application (selec- 
mow) for a tract or tracts equal i in area. to the: tract or tracts: SO relinquished. 


After its receipt by them this dir ection should y pr Bont the Te 
by local officers of relinquishments under said act unless accompanied 
by selections equal i in area to the tracts relinquished. 

- What is. the proper action to be taken upon prior relinquishments 
. accompanied by selections of tracts equal in area to a part only of the 
-tractsrelinquished? Under the regulations of June 30, 1897 (24 L. D., _ 


he 589, 592), and the decision in the case of Hyde et al., supra, these ‘relin- : 


_ quishments ought not to have been. accepted ; but inasmuch as they | 
~ have been accepted by your office and in many instanceg selections in’ 


partial satisfaction thereof have been approved by your office, the oe 


- . Department, upou careful consideration, deems it best, in the interest — 


of good administration and to avoid unnecessary hardship to those.who _ 


~ relied upon the erroneous practice sanctioned by your omer, to >_give the iar 


following directions i in the premises: © , 

1. In cases where relinquishments under said act have peai: accepted 
~ and selections in partial satisfaction. thereof have been approved, the. 
‘same will be allowed to stand, notwithstanding the selections do not | 
_ exhaust the claims to lieulands. But you will notify all such claimants. 
that their failure heretofore or delay henceforward to select: the balance | 


- of the area necessary to exhaust their claims under said act, will be at : > 


their ownrisk. Not only are the boundaries of forest reserves subject — 
to change as pointed out in the decision in the case of Tevis, supra, but 
bills are now pending before Congress the purpose of which is to modify — 
_ the conditions under which lieu selections based upon relinquishments © 
of lands within such boundaries may be allowed. Additional selections | 
of lands in satisfaction of relinquishments previously made will be sub: 
_ ject to all changes occurring in the meantime both in the reservation 
boundaries and in the law SOvoEMNE. the Ment to. make. Selection of 
lieu lands. 7 : , 
2, In cases of pending fineonsidered: soinniieiiont made prior 46 | 
the receipt by the local officers of your said office direction of January 
16, 1900, and accompanied by selections in partial. satisfaction thereof, 


you will require the. claimants, within ninety days from notice of. this ¢ 


requirement, to make additional selections in. full satisfaction of such 
| relinquishments, and upon their. failure, ce, to do so ‘their 
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| pending relinquishments and partial selections thereunder wil be 


- Tejected. — as 
.38. In every instance the land selected must at the tame e of sélection. be a 


| : of the character subject to selection, and must be selected in lieusof — 
land which at that time is subject to relinquishment to the United States ae 


: = as a basis for the selection of other land in lieu thereof. 


LIEU: SELECTIONS—ACT OF JUNE 4,:1897 ie 


INSTRUCTIONS, 


_ A selection: under the act of June 4, 1897, in lieu of land within a forest reservation, se ‘ F 
| embraced within a patent, or patent certificate, may be made by a duly author-. _ 
ized attorney in fact.. As to selections in lieu of unperfected claims, the right -_ 


_ to act through another depends upon the law under which the claim is held. 
Ifa selection.is in lieu of land covered by a patent, or patent certificate, the non- = 


tineral affidavit may be made by any.credible person having the requisite per- 


. sonal knowledge of the premises. In the case of a selection in lieu of.an unper- 
fected. claim, the non-mineral affidavit should be made as. required i in the Jaw 
under which the claim 1 is upd. 


Secretary y Hitchcock to the Commissioner of the Gener at Land Office, , - 


oa S" Ws Vey. Marek 6, 1900. , a (E. B., Jr.) 


Under cee January 22, seid January 25, 1900, your ‘office. aaks ; : 
, instructions in the matter of applications to select lieu lands under the 
provisions of the act of June 4, 1897 (30 — 11, 36), as follows, : 


i : respectively: 


fo eaheale Whether or not applications under said act can be filed by a duly authorized : 


ct attorney in fact. 


_. 2, Whether the non-mineral affidavit pierce in such selections. shold i made _ 
. ~ by the applicant or may be made by any other person Posseasine: the’ moauialte - 
.. knowledge. — | es 

| ~ Upon. the first point you are advised that where the seisetions is 

| made in lieu of land, the legal title to which has passed. out of the 


United States or for which a patent certificate has issued and is out- 


- standing, the Department knows of ne good reason why the selection | 
of lieu land under said act may not be made by a duly authorized 
attorney in fact. The language of the act does not in terms, nor. by 


oe, reasonable implication, preclude such selections being made through an © | 


attorney in fact. But where the selection is made in lieu of land 


covered by an unperfected bona side claim, for which a patent certifi. 


cate has not.issued, the selection must be made in all respects in con- 

formity to the law under which such unperfected claim is held, and as_ 

such law may prevent or permit the initiation of a claim petbre the | 

— local office through another than the claimant himself, so will selection 

- of other lands in lieu thereof through another than the Cannan be 
: prevented or permitted. | 
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| Upon the second seine you are givined that wie #6 selection 1s 
_ in liew of land covered by a patent or a patent certificate the non- 
- inineral affidavit may be made by any credible person possessed of the 
requisite personal knowledge in the premises, and where the selection — 
is in lieu of an unperfected bona fide claim, for which a patent certificate 
has not issued, the non-mineral affidavit should be made as is required 


-. in the law under which such unperfected claim is held, or in the regu- 


lations issued thereunder. Non- -mineral affidavits should. also state 
_ whether the land selected is within six miles of any mining claim. 


| EVIDENCE—DEPOSITIONS—NEW TRIAL. — 
BURTON v. HOWE. 


Depositions taken and transmitted to the local office may be used on the trial by - 
either party to the issue, whether taken in the interest of such party, or at the 
instance of his adversary. . - | | 

Error occurring at the time of trial. by which competent and material Easeences is - 
excluded, will be considered on application for a new hearing. | 

Newly discovered evidence furnishes a proper basis for a new trial, if it is : apparent 
from the showing made that such evidence, if introduced and uurabutted, would _ 
determine the issue between the parties, and the applicant for the new trial is 

- not chargeable with laches in failing to procure such evidence. aut the time of 

the trial. | . 3 


Seeretary. Hitchcock to -the Commissioner of the Genera a Land Office, 
fnew as , «March 6,1900. 2 8 2 (J.B. W.) 


John Burton has filed a petition asking the Department to grant. a 
rehearing in this cause. Henry Howe made homestead entry, Guthrie’ 
- Series, Oklahoma, land district, of the SE. 4 of Sec. 27, Tp. 12 N., R..3 


W., April 25, 1889. May 9, 1889, Almira 6. Robb, and May 22, 1889, aM 


. Frank H. Woodruff, ceapectively: filed affidavits of contest, and, Ben: | 

tember 16, 1889, J pit Burton filed an application for hearing, alesine: 
that Henry Howe, entryman, conspired with Charles F, Howe, his son, 
- to gain and hold..possession of said tract unlawfully, by means of thie | 
son entering the territory before the hour of | opening, and occupying 
the land in dispute, and subsequently surrendering it to his father, 
Henry Howe, pursuant to such unlawful collusion and fraud. Septem: 
ber 24,.1889, Burton filed an additional affidavit, alleging contestants _ 
Robb and Woodruft were both disqualified by having been in the terri- 
tory during the prohibited period in violation of Jaw. The contest — 
cases, on a supplementary affidavit of Burton, filed November 2, 1889, 
asking it, were heard together February 16-17, 1891, the issues Goiweon 
— Robb and Howe, and Woodruff and Howe eine heard upon agreed 
statements of facts. June 19, 1891, the local office recommended dis- 
' imissal of all three contests. 
Burton epee to your office, July 18, 1891, with proof of service on 








a 582 DECISIONS: ‘RELATING TO THE PUBLIC ‘LANDS. 


- ras ana Robb, ant none on Woodruff, phe cae 8, 1892, ‘submitted do. 


Pee affidavit of service on Woodruft’s attorney by. copy. ‘at his office, being 2 


unable to make personal service. June 30, ‘1891, Woodruff appealed. # 


. Robb did not. May 10, 1892, your office reversed the local office, held’ 


Howe’s entry for cancellation, and gave Woodruff the preference. right. 
November 26, 1892, the Department. refused. a writ of certiorari on 


34 Burtonts application, and January D, 1893, Burton asked the Depart- 


ment to review its decision refusing the certiorari. June 7, 1892, Howe 
appealed to the Department, with proof of service, and the tee of 
. Burton’s application for review. (treated as aD. appeal) and Howe's 
appeal were considered together. (18 L. ‘Di 3h. ) Burton petitioned 
for a rehearing, which, on satisfactory showing of absence of laches, 
was entertained, August 28, 1899... - : : 

_ The grounds on which the rehearing is asked are: a | 
_ Exclusion by the register and receiver from. the second of the state- - 


a ment made by. defendant in writing; error in not permitting plaintiff to | 


= | : _ introduce the deposition of one Charles: F. Howe, taken by defendant; — 
error in. holding, from the testimony, that: plaintiff, was attorney for | 


~ defendant, and in excluding his testimony as confidential; and gees’ - 


est discovered evidence set out in affidavits. 


_ As to the confidential relation of petitioner to the defendant, ‘no new : “ 


i ‘evidence on that point is presented. Si 
-In respect to the deposition of Charles Howe the facts wer e, that the ie. 


a entryman, Henry Howe, had taken the witness's deposition on his — | 
“behalf. Burton had cross-examined. At the hearing the entryman eR 


= had not offered the deposition, and Burton then offered it on his own . 
-... behalf, and it: was excluded. On cae to ue ae it was yen Ae, 
oo) (AGL: D. , 31-35): : 7 | | 


The effort of Bur on to fatrodtice: the iastinnong ‘of Charles. Howe piooured by : 
_ Henry Howe was clearly not competent as such evidence was the personal right of 


- - the defendant. Thus it follows that Burton has failed to introduce competent : 


2 authority [evidence] in support. of his claim which leaves Woodrutt and Howe as. 
* the only parties ; now to be. considered. : 7 


The theory here expressed, that evidence Saale eiken is. dha proper ty 
of him adducing it, and can be suppressed. or withdrawn at pleasure, 
without consent of the adverse party, is erroneous, and requir es recon- _ 
sideration of the case. AD party deprived | of evidence which he was 
entitled to use has: not had a fair trial. No, authority is cited. The 
aim of a judicial inquiry is the attainment: of justice. “Evidence once 
7 adduced belongs to the court, and. is not property of the party. By 


4 - whomsoever adduced, it is the duty of the court to. consider and apply 

_ it for the purpose of attaining justice. A court is not at. liberty. to 
ignore evidence, or to permit a party to suppress evidence, which tends 
a against the contention of him by whom it was brought into.court. | 


Ai In respect to depositions the authorities are numerous that. deposi. 
ae tions taken and tr ansmitted to the court may be used d bys either party: to Z - 
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| the issue, irrespective of by whom taken. Fountain v. . Ware, 56 Ala., . 


558; McArdle v. Bullock, 45 Ga., 89; Woodruff v. Garner, 39 Ind., 246; _ 
Se Citizens’ Bank v. Rhulard, 67 Ia., 316; Rucker v. Reid, 36 ey 468; 


- Sullivan v. Morris, 8 Bush (Ky.), 698: Chase v. Springvale, 75 Me., 156; | 
McClintock v. Curd, 32 Mo., 411; O'Connor vw. Amer, &e., 56 Pa. St., 
231; Brandon »v. Mullenix, 11 Heisk (Tenn.), 496; Echols v. eaten, 

; 3 W. Va., 574; Hazleton v. Union Bank, 32. Wis., "BA. : 


' That the proposition above stated in: the Soinion in 18 L. D., 35, was | 


erroneous, on re-examination is clear.. Burton was entitled to use the. 
deposition of Charles Howe, taken at instance of his adversary, and 
denial of his right to do so was to gerne him of eyigenee yen he: 
had right to offer and to have considered. | : ; 
—- Burton also: complains as ground for rehearing of exclusion of a ‘state- | 
ment of facts. No reference is made to this matter in the opinion in > 
18 L. D., 31.. The record of proceedings i in the local office shows that. 
objection of Howe was sustained to the questions: | : 


State whether or not John Burton. requested Henry Howe mebraars 16, 1891, 26 
let him have the agreed statement of facts he prepared some time in March, 1890? 

State whether or not Bepry. Hove macle a statement of. facts of this case in March, 
- 18907 

Here John Burton offers to prove aha an pie | statement’ of facts was entered 7 
into by him as contestant and Henry Howe as defendant in this case; that the orig- - 
inal is not in his: possession oT under his control, but in ‘possession of defendant in 
this case. He therefore asks that he be permitted to introduce a copy of said agree- 
ment and stipulation after the same has been duly certified by him a8 2. statement 
_ of facts made.and entered into by said Henry Howe, defendant. 


This, on objection of counsel for Howe, was excluded by the @ local 
Sficers: “as in nature of a compromise.” — 

~The nature of the paper here sought.to be proved by. sevoudany evi- 
dence is shown by the petition for rehearing to be not a stipulation, or | 
agreement upon the facts of the case, but a narrative respecting the 
following events from April 18,1889. When Howe, senior, met his son 
at Purcell, was with him three days, got there ‘* specific directions as. 
to how to get to the claim he wanted me to take, so I could as well 


have-gone there without him as with him;” that, following these direc- | | | 
pease on reaching | Oklahoma station, fen Minutes past 2p.™m. , April _ 


22,1889, he came in sight of his son, who “when he saw I Saw him 
started east and I followed, but. did not catch up till we got within a 


- few rods of the west line of the claim,” when’ the son stopped to tall. . | ; 


to aman, and the three went to the spring on the claim. — a 
This, while not a stipulation or agreement, was an admission of the | 


facts. Had it been stated orally in conversation to Burton or toa 


third party, proof of-it was competent against the party making it. It 
was not less competent because reduced to writing by the party, signed, 
read and published, and then kept in his own possession. — It was. not 
in the nature of a-compromise, but was an admission merely, though; | 
perhaps, made. with intention and for the purpose of being mutually - 
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; oe ‘by both marbles: asa i written | mialoment ‘of facta, TAG so . os 
_ signed, it is subject to being recalled, explained or denied. “Anyadmis- 
sion may be explained or disproved, ‘and: the force of it thus avoided. 
‘The party is not concluded by the admission, but it is competent and — 
provable against the party making it. Bishop v. Fletcher, 48 Mich.; 
555; Tilghman v. Fisher, 9 Watts (Pa.), 441; Readman v. Conway, 196 
~ Mass., 374; Snell 2. Bray. 66 Wis., 156; Greenleaf’s Ev., Vol. 1, Sec. 
169. Tt was clearly error. to exclude proof of defendant’s own state: | 
ment of the manner and circumstances of his settlement on the tract : 
when offered by his adversary for. pur pose of showing violation of law 
and of disqualifying the entryman to make the entry. 7 
_ Burton asks for rehearing on ground of newly ‘discovered Svidenod: i 
- James Shaw and John Jones make oath that April 21, 1899, the day before 
: the opening, they were in the Indian Territory, at Rice’ S crossing, and | 
Henry Howe, the entryman, rode a horse across the South Canadian | 
~ River at that point, and they were then acquainted with the entryman, 


a They informed Burton of the fact February 26, 1894. Emil Bracht — ae 


and Watson T. Bracht make affidavit that ‘April. 12th or 13thb- Henry = 
a Howe, entryman, at instance of his sou, Charles F. ‘Howe, met his son . = e 
. - i and the two Brachts at: a camp. near a brick- yard, north of Purcell, south. or 
~ of South. Canadian River, in the Indian Territory ;, ou April 16, or 175). 7 


Charles F. Howe and Henry Howe in presence of the Brachts arranged _ 


that the entryman was to take logs cut by the son, with help of Emil. — ‘. 


ao Bracht, and placed near the spring on the land in controversy, and was _ eo 


| to. make entry of the land in controversy; was to be. furnished money, a a 


: : : a team, implements, and material.” _Deseription | of the proposed claim, es 
oe its location, and a ‘sketch map, and direction. how to reach it from Okla- ~ 


~~ homa station were given the: entryman by the son, who had beeninthe | 
. prohibited territory. Charles F, Howe, on the night of April 21, with | 
the two Brachts, tr aveled from their camp to said. tract, arriving there os 
seven A, M., April 22, 1889, the day. of. the opening, where the two. 
Howes met. ‘substantially as stated in the above. mentioned alleged _ 
-. admission, or statement of the entryman.: Affiants did not inform. 
- Burton of these facts till March 5, 1894, — Bn oe 
-W.T. and Fannie McMichael, on or about J aly, 1889, and at divers 
times after ward, at their residence on the SW.4 of the section wherein 
the claim lies, stated the same matters set out in detail as are given in. 
substance in the statement, or admission of. the entryman above men- 
tioned, which they first communicated to Burton March 5, 1894. | 
It may be, as remarked by adverse counsel, vewarkable that on the 
| day when information of final decision of Woodrutt’s contest was received. 


: ‘ by telegraph Burton was able to learn of these four w itnesses and the a a 
ea facts within their knowledge. - But no counter. showing | is. submitted, ete 


- though counsel were served with the petition and affidavits, It is not ieee 


; Ss incredible that witnesses friendly to one party (as. for instance Wood: ion 


aed ‘rofl, fh ina ) contest between several, should conceal. their t knowledge of. . 
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‘material facts from the other parties till the party with whom they sym- “ 
pathized was no. longer interested. The evidence, if introduced and - = 
- pot rebutted or explained, could not fail to determine the issue between | 
Howe and Burton. It is not merely material, but unrebutted would be = 


controlling and decisive in Burton’s favor. Burton swears positively 


that knowledge of the fact that these several witnesses knew of these _ ie 


: facts, was not known to him till the times stated in their. affidavits ; that } 


he had inquired of Emil Bracht, but he had deceived. him and denied oe 


: knowledge of them. » Had Burton known the facts at the trial he could | a 


~ not have had compulsory process to get the testimony till the Okla-: 
os homa act (Sec. 1596, Ok. Stat., 1893,),. ratified by Congress. March 3, 
. 1891, Section 17, 26 Stat, 1026; andy was not ohargenure with laches for 
‘not obtaining the iden. | | 
It. appears, therefore, that Burton ha heen deprived: of a | fair trial | 
of his contest. The decision heretofore made upon his contest i 1s there- 
fore vacated, and a new hearing av aniee ; 


MINING CLAIM—SURVEY—MEANDERED STREAM. | 
ARGILLITE ORNAMENTAL STONE Co. 


In the ‘ease of: an application for mineral patent that embraces more than one location 
survey and plat must so exhibit the boundaries as to clearly define each | 


location. 
Land below high water mark of a meandered stream Missouri River) should not be 


included within the survey of a mining claim. ; 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. V..D.) ‘i March 7, 1900. — (0. 0. W,) 


_ April 1, 1898, the Argillite Ornamental Stone Company made mineral 
entry No. 3584 for a placer claim, survey No, 5090, Helena, Montana, 
embracing two separate locations made. Sepia 29, 1888, —one for 
one hundred and the other for one hundred and.forty acres. » 
August 6, 1898, upon examination of the record, your. office found 
‘that the Sint of sur ‘vey did not show the Rae locations | as it should, a 


and an amended survey was required. 


September 13, 1898, said ona ee a motion for review of said 
7 decision. 
January 24, 1899, said motion was denied, and claimant was allowed | 

sixty days fori notice within which to fake. proper steps to secure the | 

- amended survey, failing which the entry was held for cancellation.. a 
~ April 1, 1899, the claimant filed a motion for review. _ 8 ae 
May 3, 1899, said motion was denied, and instructions were » given. oad i 


surveyor- -general, as follows: ~— 


You will call the attention of the iepaty. sho sillees the amended - survey to - $i" 
fact that line 2- 3 runs into the peson river and that a pare of the river is ‘thus 
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“owl thin, “the claim as surveyed. No: part of the claim should ortond i beyond’ the shigt: ne ee 

SLA. Sater. mark of the river. If as line 2-3 is now run. it. does. not extend beyond. this °°". 

Ngee point, an explanation to that effect would. be received. If on the other hand this 
line is beyond high water mark, a new boundary on the east.of the 140 acre location ae 





ee ee 


- should be ran with permanent. comers established, properly numbered in the series 
for that location, SO aS to mark eu ene of « course = Hep ePat ye to Keep within the rs 
ee limits herein indicated. , | : : | 7 | hee 
You will also call the deputy’ s. ‘attention: to the fact that corner Ba as now shown = oe 


ae | ine | survey is established beyoud the limits of the 140 acre location, 80 that lines 4-5 ie 


and 25 and 4-2 inelude in. the 140. location a tract that Properly. belongs in the 100 i a 


: — acre location. 


The claimant has appealed. to the 5 Departméne. | ie ge 
~The main question presented is as to the necessity for an pmended ‘~ 


* ‘survey. ‘The survey embraces. two locations. The objection, made ey | Le 
Sn aoue office to the plat as returned is as follows: | 


The plat: does not show these separate locations as it should, re the corners of the 


whole claim are. numbered coneeen eee from one to, Gis inclusive, instead of begin- oe 


hing with corner No. 1 for each. location. 


| The appellant contends: (1 Be That the eine Abes show ie: two. loca. 
tions. accurately and. ‘separately. | This contention is disproved by the 
plat. itself. (2) That if the ‘plat is defective, : as stated. by your office, - 
the fault is with the office of the surveyor general, and Bpoctauvl ig not 


responsible therefor. 


Section 2334 of. the Revised Statutes, inter alia, provides: 


‘The surveyor. general of the United States may appoint in each land- dishrist gone 
taining mineral lands as may competent surveyors. as. shall apply, for appointment 
to survey mining-claims. The expenses of the survey of vein or lode claims, and 
_the survey and subdivision of placer-claims into smaller quantities than one hondved 
aud sixty. acres, together with the cost of publication of. notices, shall be: paid by 


the applicants, and they shall be at liberty to obtain the saine at the most reasonable | ? 


rates, and they shall also be at ‘liberty. to employ any United States deputy surveyor 


‘to make this survey. 


. Thus, the law Srovides the manner in calion! n applicants: for patent to. 


se | . mineral claims may obtain. such’ survey, of them as is requir ed by stat- E | 
os. ute and the regulations of the department. Itis the duty of the land © 
ee ‘department, however, to require in: each case such. ‘survey and plat: as - 








the law contemplates, and where an error is apparent in the survey and 


-.- plat returned, to require its correction, without. inquiry é as to who we ves Ss 
har at fault—the applicant or the surveyor. ne oe Se 

tee One error in the. survey, and plat in question is is, ‘that the wa locations a4 
pare embraced in the one survey are not so: désignated as to show the — 


ie. ae Powsdaries of each, and render them n easily aha eure im 1 all their - : 







— ‘That the sur vey aa plat i in a case where more than one. neko is. : - : 
< embraced therein. must so exhibit the boundaries of each as to clearly ae 


~ define the locations, is in accordance with settled ruling of the depart- oe 


ur D, 8 808. 5) 


% ment. (De J. Mackie, 5 L ro 199; Golden Sun Mining: § Company, a oe 


- laws, 
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It ig. also insisted that it was error upon the part of your office, i im. 


as your decision of May 3, 1899, overruling the motion for re-review, to 


: base your action partially upon objections-to the survey and plat other : - | ? 
- than those stated in your decision of August 5, 1898, the particular 
matter referred to being the: fact that the survey and Blab. show a por: 


tion of a meandered stream: (Missouri river) to be included in the claim. 
There is nothing in this contention. It was competent for your office | 
- to call attention to ¢ any error in: the survey or platnot previously observed, . 
with a view to its correction, so long as the case remained in the juris: | 
diction of your office. The survey as exhibited by the plat clearly. shows 
the easterly line thereof to be below high water mark of the Missouri 
river, for a considerable distance, thus apparently including within the _ 
claim land which is not public land within the meaning of rae e mining 
ch therefore not subject to entry. 
The retord discloses sufficient ground for the amended survey, and 
‘your office. cisions requiring the s same are accordingly affirmed, - 





—- 


pe Cis 


- Connrean v. _Darenn. 


; Petition for shea denied by Secretary Hitshioosks March 8, 1900, 7 
7 mee departmental decision of November 21, 1898, 27 Le D., 621, - 


“PRACTICE-SERVICE or NOTICE BY PUBLICATION. 
DAVIES ¢ v. LACKNER’S HEIRs.. 
Rule 14 of Practice (Rules of 1896) requires no notice by ene mail, in service _ 


of notice by publication, where the suit is against the unknows heirs of the 
entryman, and it is affirmatively shown that the address, either past or present, 


of the defendant heirs is es and ae there | are no. ners ab decedent's oy 


last known address. 


Secretary Hitchoock to the Commissi oe of the sitiel Opfee, Saeed oe: 


(W. V.D.) _ ve» 6, 1900. eye i 5@ WRW) 


. April 4, 1889, George Lackner, anapuenlives sien of Austrian bicth; = 
made timber culture entry of the E. $ of the NE, 4 of Sec. 14,T. 117 N.,; RB. 


50 W,, Watertown land district, South Dakota. August. 4. 1897, Wil. a : 


iam Davies filed contest. affidavit against said entry, aleeine: ‘said. 
Lackner died on or about August 15, 1894, and to affiant’s best knowl- 


edge, information and belief left no heirs in the United. States; at his © ie 


death he was.a single man, a county charge; that affiant made. diligent — 


inquiry among the friends and acquaintances of said Lackner, and was 


unable to learn the name of any heir, “and that there are no heirs what- _ 


“ever, except a rumor that he had a brother-in- law in Germany;” affiant — an 


omen nat of Or ker. Nelson, J ens J ensen and Benett si eae living Me tes 
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_ : near said land, Plaintitt specifically charged failure of thie entryman os . 


or of any heir to plant any part of the tract to trees, seeds or cuttings. . 


The affidavit was— duly corroborated. Coutest notice was issued and. 
returned not served.. November 22, 1897, plaintiff filed affidavit, alleg- 


ing he had made diligent search, and inquiry for the heirs of said dece- = 


dent at the post-offices and through the neighborhood in vicinity of — 


the land, for purpose of securing: service on and. ascertaining the names. 


a of the heirs of said Lackner, if any he had; also of three persons named — 
living near the land; also at Watertown; which is near the land, and 


of the postmaster at Goodwin, South Dakota, which was ‘Tackner’s.’. 


= : address while he was living on the land, and was unable to find any | 
- one who knew anythin g about decedent’s relatives, or whether he had _ 


~ any living; that Lackner during his lifetime was reputed to have no 
relatives in this country, and such was the understanding of his neigh- 
bors living near the tract. November 26, 1897, the local office issued 
alias notice for hearing J: anuary 4, 1898, and authorized service by pub- 
lication, which was duly made, and copy duly posted in the local office 
and on the land, but no notice was mailed to the unknown heirs, because, 
as stated in the record, said heirs had no known address. Hearing Was ~ 
had January 4, 1898, no appearance being made by or for any heir, and 
February, 1898, the otal: office recommended cancellation of the entry. 
Your office decision held: » Ms. e.g | ae 
Service of notice of hearing es -, does abe comply iti the . of prackiogs. in 
that a copy thereof was not mailed to defendants at Goodwin, South Dakota, the. 
-entryman’s address of record. The residence of the heir is presumed to be that of 
his ancestor,.and notice of hearing should: -have been sent to the ancestor’ 8 post- 


office. This ‘not having been done, you failed. to obtain _jurisdiction. .«. For 
the reason stated, your decision is set. aside. : . re gots | 


‘Contestant appealed to tlie department. 


The contest was initiated August 4, 1897. Rule 14 as then existing 
required notice by registered . letter to be mailed only” to the “ast - 


ao known address of each person. to be notified.” In the case at bar it. 


was affirmatively. shown that. the address, either past or present, of 


a defendants, the heirs, was unknown, and that there were no heirs at 


- decedent’s last known address. No notice by registered. mail was_ 


a required. Carpenter Ve Kopecky’s Heirs, 29° Le D., , 445. ‘The service | } 


ks ~ made conformed to the then existing rules. 


ere 


Your office decision is therefore reversed. _ 


— RELATING TO THE — LANDS, BBG 
RAILROAD GRANT—ISSUANCE OF PATENTS. 


CENTRAL: Pacirio Ry. Co. BT AL. 


“Directions given in. ‘the matter of the issuance of patents on aooount of the. rama | 
made by the acts of July 1, 1862, and July 2, 1864, to aid in the conatruction of 


the Central Pacific railroad, and the grant made by the act of July 25,1866, to 


_ aid i in the construction of the California: and Oregon railroad. 


- Seeretars y Hitcheock to the Commissioner of the General ‘Land ‘Office, | 
(W. V.D.) oo - .: _ March 8, 1900. ae &. Ww. _C.) 


The esastmen’ has again considered: the ees on behalf of both | ‘ | 
the Central Pacific Railway Company and the Central Pacific Railroad 
Company, that patents hereafter issued on account of grants made by - 


the acts of July 1, 1862 (12 Stat., 489), and July 2, 1864 (13 Stat., 356), 
to aid in the construction of the Central Pacific railroad, and the grant 

made by the act of July 25, 1866 (14 Stat., 239), to aid in the construc- 
tion of the California and Oregon railroad, be issued, with certain 


exceptions, in the name of the Central Pacific Railway Company, as — 


erantee of the Central Pacific Railroad Company, the Central Pacitic 
Railroad Company having conveyed all of its property, including the — 
- portions of the land grants above described, which are not included in 
said exceptions, to the Central Pacific Railway Company. The excep- — 
- tions from the conveyance are lands sold prior to the execution of the - 

mortgage from the Central Pacific Railroad Company to Charles Croker 
and Silas W. Sanderson, dated the first day of October, 1870, securing 
the payment of the land bonds of.said last-mentioned company, and 
all such parts and parcels of said lands as shall have since been 
released from said mortgage in accordance with the provisions thereof. 
Lists of the lands included in the exceptions are filed, and as to these. 
lands it is desired. that the patents issue to the Central Pacific Rail- 
road Company, thus affording a muniment of title to the pay : 
thereof from that company. 


The exceptions aggregate approximately. 58, 580. 95 acres, Of this 3 


amount there have been listed on account of the grants approximately 
17,043.26 acres, which are pending undisposed of, the lands included 
therein being mostly cullings from the lists presented on account of 
the grants and not. patented for various reasons. It is stated to be 
the intention, in future applications for patents under the aforesaid 
grants, to designate therein the particular company to which. the 
patent should: be issued. 
| Upon: further consideration of the ‘matter, 6 request 1s zranted, 
and in the future issue of patents under these grants you will be 
governed se | 





. STATE SELECTION-SETTLEMENT RIGHT—ACT OF AUGUST 18, 1894. 
“BROWN vy. STATE OF. InAno. 


oe the tight of salecien accorded tio. the State by the act of uae 18, 1804, does net - ay . 
_» extend to land embraced within a prior-adverse settlement claim that i is asserted pe a 
-in due time after survey. | Fe | oo : 


Ok 3 ~ Seoretairs Yy Hitéhoock to the Commissioner oF the Gener al Land Office, - 7 
a VeD)y ee. March 8, 1900. Bp et (Ge BGs) cnc 93) 


fol ae This is.an monet by the State of Idaho from your office decision of Ss 
Poe ori 8, 1899, rejecting its application to select, per list No.4, for State, 
Bek Pe charitable and. other institutions, the E.4 of the SE.+ of. Sec. 31 and «bie 
the W.4 of the SW.4 of Sec. 32, T. 41 N., R. 1 E. , Lewiston, Idaho, 
~~. ‘ander the grants to the State for such purposes, made: by the actof 
ig July. 3, 1890. (26 Stati, 215), entitled “An act to provide for the admis. Re 
_ - sion of the State of Idaho into the Union.” rae 
__. By an act of August 18, 1894 (28 Stat., 372, 394-395), it eas presided: eee 
2a that the governors of eertain States, including the State of Idaho,might = 
apply to the Commissioner of the General Land Office for the survey of 
_:. -any township or townships of public lands remaining nhsurveyed i inany .— 
of the several surveying districts in the State at the date of the appli- ~~ 
cation, and that— 2 
; - the-lands that may be found to fall within the limits of such township: or townships, 
- as. ascertained by the survey, shall be reserved upon the filing of the application for =: 
. survey from. any atlverse appropriation by settlement or otherwise except under oe ae 
aa rights that may be found to exist of prior inception, for a period to extend from ae 
such application for survey until the expiration of sixty days from the date of. the 
ate filing of the township plat of survey in the proper district land office, during which ces 
- period of sixty days the State may select any of such lands not embraced in any. 
oe valid adverse claim, for the satisfaction of such grants. - tie ee : 


apn By permission and under authority of this act, the governor of. the a 
od State of Idaho filed in your office, May 7,1895, an application for the = 
survey of said township, and a notice. of the withdrawal thereof from 
oo settlement issued from your office May 14, 1893, to take effect as of the aa 
date of the filing of the State’s apolcaion for survey. The survey was.) 
-. made, the plat thereof being filed in the local office at een Idaho, a 
a: January 10, 1898. on =, 
In the meantime, however, and on December 14, 1897, the State of Po. 
Re ke Idaho filed a list of selections embracing said tract, and, January he 2 se 
_. -. 1898, Charles D. Brown applied to make homestead coy. thereof, » = 
ea? alleging settlement August 22, 1894. - 
June 8, 1898, your office ordered a hearing to determine the respec: ‘. 
tive rights of the parties, which contest was heard at the local office 
July 27, 1898. _ August 12, 1898, and before the local officers rendered 
their decision in the case, the State refiled its list of selections embrac- 
. ing said tract, which was rejected by the local officers, and, September pe ae 
oo 1898, pon the stipulations entered into between. the parties at the i 
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hearing, and the erdanee aaidticad thereat, ‘ehexe officers eat a 
that the State’s said selection of December 14, 1897, be canceled as to 
said tract, and that Brown’s’ application be cilewed: and upon the. 
appeal of the State, your office affirmed said decision, and the State's 


application was rejected, as aforesaid, 


' The testimony taken at the hearing shows that Brown went upon 


- the land in controversy, in August, 1894, and marked the boundaries 


ss : of the claim; that in October, 1894, he went to the State of Maine for 1 | 


his family, returning with the Gaembers thereof to Moscow, Idaho, in 


April, 1895; that in March, 1895, he let the contract for a house to. be 


"a4: built upon ‘the land, hich was built. It.does not appear: Just when. ns 
this house was. completed, but it-was ready for occupancy and hemoved 
his family into it May 20, 1895, and it is clear that he has since that 
_ time resided. upon the land ‘fd cultivated it as required by. law. 


‘The land in controversy was. therefore, at the date of the State’ s 
application for survey thereof, at the date of the withdrawal, at the — 
date of the survey, and at the date of the filing of the plat of survey in 


the local office, embraced in the valid adverse claim of Brown, and the © | 


- State did not have a preference right, or any right, to select said tract: 
so long as said adverse claim was duly prosecuted, and Brown. having — 
filed his application to enter. the same in the local office before the 
_ expiration of three months from the filing of the plat of une Spavey | 
thereof, his claim must be upheld. : 9 ? 
-. tis not necessary for the purposes of a decision in this case to ialves 
the grounds upon which your office decision rests, nor to set forth in 
detail the contentions ofthe appellant, Itcan nies no differencein this: 
case whether the filing of the State’s list, December 14, 1897, was pre- 
mature, under the ruling of the department in the case of Benson vw. 
State of Idaho (24 L. D., 272), nor is it material whether that case rests 
on sufficient grounds. Neither i is it an important consideration, if said 
list was prematurely filed, what effect that filing had upon the right of 
- the State to refile its list August 12, 1898, nor what would have been : 
the legal effect of such refiling, in the aiseenne of a valid adverse claim 
to the land initiated prior to the State’s application for survey. There 
_ are several cases before the department involving the claim of the State 
to select other lands in this and other townships, and these questions - 


may arise in some of those cases. One of the contentions of the appel- 


lant herein is that these several cases should_be consolidated, but, inas- - 
much as the contest of the State in each case is against another and: a 
different claimant, this contention cannot be. sustained, and the motion. 

to consolidate is.denied. | : 7 : 
phe decision Bppen ee from. is. s affirmed, 
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_ MINING CLAIM—NOTICE OF APPLICATION. - 
HENRY WAX ET AL. 


j | A published notice of application for mineral patent that shows no connection ofthe — | 


claim with a mineral. monument, or corner of: the public Brey) is cay a 


defective. 


a Seoretar y Hitchcock to the Commissioner of the General Land Office, a 


7 (W.V.D.) Marek 8, 1900, | “(OF Way 


- December 29, 1898, Henry Wax and A. 7. Reynolds » made mineral Ce 


ae entry No. 12, at Lewiston, eo for. ae Bullion lode eletm survey an | 


ae 1296, : 
April 11, “1899, your office took up the sosord and . found. the pub- - 
~ lished notiee: of the application upon which the entry was allowed ‘to 


_ be fatally defective, and required the applicants to republish notice of © oe 


oe said application, and to post said notice and plat anew on said. claim | ae 


: - and i in the local office, as in the original case. _ oe 
~ . The applicants for patent have appealed from your. office decision; cen 
and insist upon the sufficiency of their published notice as given. | This a 


is the only question presented by the appeal. The land applied for is 


- unsurveyed, the claim being connected with a United States location 
- ‘Monument, the mention of which and its course and distance from , 
' corner No. 1 of the claim are omitted from the published notice of the: 
application for patent. The effect of the failure of the notice as pub- 
lished to show the connection of the claim with a corner of a pablig 2 
ie survey, | or with a mineral monument, is to be considered. A, 


In the case of Hallett and Hamburg Lodes (27 L. D., 104, p50) 


= a | the department, speaking on this subject, said: 


| ‘Although neither the statute nor the official regulations expressly require ‘hat the” 
published notice give. a connection by course and distance between the claim anda. 


corner of. the public survey or a mineral monument, yet it has been repeatedly held, an 
and under the practice of your office and the decisions-of the Department has become 


well settled, that such a connection should be given therein (Tennessee Lode, 7 L.D., 


s 892; Hoffman et al. v. Venard ef al., 14 L. D., 45; Broad Ax Bode, 22:L, D., 2445 and a 


Sulphur Springs Quicksilvér Mine, 2 22 L. D., 715. 


_, ~ Since the decision in the Hallett and Hamburg case, eeadeed June : 
' * 95, 1898, the rule therein referred to has been ineorporaiy In the ne 
regulations (28 L. D., 577, 603). | : 
The published notice in question shows no connaction of the arn oft 
with a mineral monument or corner of the public survey, and your office 


_ E properly held the notice to be insufficient. 


_ The decision aa from is accordingly affirmed. 
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LIEU SELECTIONS—ACT OF JUNE 4, 1897. 
| BE. S. Gosney. 


Thre right of nea selection under the act of June 4, 1897, is sanreesls restricted ig 
“vacant land open to settlement,” and hence can not be allowed, where the land _ 
applied for is embraced within an existing forest reservation, established by 
proclamation of the President under section 24, act of March 8, 1891, | 

If agricultural lands are improvidently included in a forest reservation they can 

be eliminated therefrom only by a ‘proclamation of the President, or by the 

aetion of Congress, and, until 80 eliminated, such lands will continue a part of 
the reser vation. | 


Secretary Hitchcock to the Gmiioie of the General hana Office, 
(W.V.D) °° | —  Mareh 8, £900, oo (Ei. B., , JT.) 


- By your office decision of May 29, 1899, the application of E. 8S. Gos- 
ney, filed August 29, 1898, to select, ander the act of June 4, 1897 (30 
_ Btat., 11, 36), the NW4 of the SW4 of section 22, T. 18 N,, R. 8 E., G. 
and S, M. , Prescott, Arizona, land aT ictiee in lieu of the’ ‘SEL of the: 
SEs of section 20, T. 20 5., BR. 31 i., M. D. M., within the limits of the 
Sierra forest reserve was rejected for the ee that the tract applied | 
for was part of the San Francisco Mountains forest reserves. coe 
August 17, 1898, by proclamation of the President.. | 
| Gosney appeals : ir om the rejection of his application, contendin o in 
effect: : ? 
i ‘That the. said pr solanation did not legally prevent the selection as lieu land of . 
the land above described in the San Francisco Mountains forest reserves. 
2, That said land is agricultural in character and therefore not of the character 
intended to be embraced in such forest reserves. | 
The land which Gosney applied to select aostiates with certain 
other lands, the San Francisco Mountains forest. reserves which 
were ‘reserved from entry or settlement and set apart as public reser- 
vations” August 17, 1898, by. proclamation of the President (30 Stat., 
1780), ] pursuant to authority contained in section twen ty- ‘four of the act 
of March 3, 1891 (26 Stat., 1095, 1103), as follows: : 


That the President of the Gan States may, from time. to time, set. apart ana 


~~ reserve, in any State or Territory having public land bearing forests, in any part of 
_. the public lands wholly or in part covered with timber or undergrowth, whether of __ 


commercial value or not, as public reservations, and the President shall by public 
proclamation, declare the establishment of such reservations and the limits thereof, - 2 
~The act of June 4, 1897, supra, under which Gosney made his appli- 
cation to select expressly restricts | selections thereunder to Se coe 
-. Jand open to settlement.” | 
It thus appears that when. Gosney. ieade application to ncledé the : 
tract.in question it was actually reserved from entry or settlement. It — 
is still so reserved so far as appears. Not being “vacant land’ open. to” 
settlement ” it is Not subject to lieu selection under said act. | | 7 
It is also provided i in the act of June 4, 1897, supra, that— — 


F No public forest reser vation shall be established, except to improve ‘and protect - 
_the forest within the reservation, or for the purpose of securing favorable condi- 
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tions of water flows, and to furnish a continuous supply of timber for the use and — 
‘necessities of citizens of the United States; but it is: not the ‘purpose or: intent. of | 
these provisions, or of the act providing for. such reservations, to authorize the— 
inclusion therein of lands more valuable for. the miner al therein, or for agricultural | 
‘purposes, than for forest, ‘purposes. . | | 


as and. that— 


Upon the recommendation. of the Secretary of the Interior, with the sateual of 


the President, after sixty days’ notice thereof, published in two papers of general |. — 


circulation in the State or Territory wherein any forest reservation is situated and 
- near the said reservation, any public lands embraced within the limits of any forest 


reservation which, after due examination by personal inspection of a competent oS 


person appointed for that purpose by the Secretary of the Interior, shall ‘be found | 

better adapted for mining or for agricultur al PUPBOFCE than for forest usag ge, may be 

restored to the public domain. . 

’ The President is hereby authorized at any time to ann any ‘Excoutive aide 7 

- that has been or may hereafter be made establishing any forest reserve, and by such 
modification may reduce the area or change the bouudary: lines of such reserve, or 

may vacate altogether an y or der creating such reserve. : 


From these provisions of the act of 1897 it clearly appears that Con- 
gress did not intend to authorize the inclusion in public forest reser- 
vations “of lands more valuable for the mineral — therein, or for 
agricultural purposes, than for forest purposes ”. and also that. ade- 


quate provision is made for the elimination oe such reservations of 


lands of the character Just described and their restor ation to ‘the. public 
“domain. » | 
But were public agricultural | lands are Anapouiieidly included i in a 
forest reservation they can be eliminated therefrom only by a procla- 
‘ation of the President or by the action of Congress, and. until so 
eliminated they will continue a part of the reservation and be withheld 
from settlement and entry. it does not appear from the record in this 
case whether or not the land Gosney sought to select is agricultural in 
character. But if it be conceded that it.is of such character it is still . 
none the less reserved. from entry or settlement, and so not subject to 
| liew selection, ‘SO long as it remains a part of a public forest reservation. 
| ~The decision of yor office a ce and is therefore affirmed. 


LIEU SELECTIONS—RAILROAD LANDS—ACT OF JUNE fA 1897. 
Instructions. 


7 Tania! sranted is railroad companies can not be made. bases felis: slections’ wager a 
the act of June4, 1897, except in cases where the full legal title to such lands has 
passed out of the government, and beyond the control of thé Land Department, 
by a pateut, or by some means which is the full leg al. equivalent thereof. 


: Secretary J Hitchcock. to the Commissioner of the Gener al Land Office, March on 
(WwW. Y. D) pe ae, TedIO0L > oo ee B., JR.) — | 


. Replying to your office inquiry of Deesniber 19, 1899, relative to a | 


- ‘exchanges under the provisions of the act of June 4, 1897 (30 Stat., 11, 
as, of lands granted t to railroad companies, and subsequently incladed 7 
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| ‘within: the neaneares of forest reserves, for publie lands stieade’ such 


reserves, you are. advised that the Department seés no reason to modify © ~ 


in any way its instructions in point, dated April 26, 1899, 28 L. D., 328 
(referred to by you as embodied in circular instructions dated } May 9, 
(1899, 28 L. D., 521, reissued December 19, 1899, 29 L. D., 391), that 
lands so granted can not be made bases for lieu selections under said act 
except in cases where the full legal title to such lands has “ passed out - 
of the eovernment and beyond the control of the land department by a _ : 

patent or by some means which is the full legal equivalent. thereof.” | 

It is essential, among other things, that lands used. as bases in 
exchanges under said act must be “covered by.an unperfected bona fide 
claiin-or by a patent.” In the case of F. A. Hyde et al., 28 -L. D., 284, 
267, construing the words just. quoted from the exchange provision of 
the act, the Department said: 7 


‘Here are indicated two distinct degrees of right or title to land: Firet—an j in signe 
| inceptive or equitable right or title susceptible of perfection by compliance with — 
law, and, second—full legal or fee simple title, the holders.or possessors of which 
are spoken of respectively as “settler” and ‘‘owner.” ‘The tract which Belden has 
offered to the government in exchange i is ‘feovered” not by ** patent, ” in the literal | 
- méaning of the term, but by direct grant from the United States to the State of 


California, by means of an act of Congress, as already stated. In Michigan and = 


and Lumber Co. v. Rust (168 U. S., £89, 592) it is said: | 

© Generally speaking, while the legal title remains in the United States, the grant 
is in p¥ocess-of administration and the land is subject to the jurisdiction of the land 
department of the government. It is true a patent is not always necessary for the ~ 
- transfer of the legal title. Sometimes an act of Congress will pass the fee. Strother 
‘y. Lucas, 12 Pet., 410, 454; Grignon’s Lessee v. Astor; 2 How., 319; Chouteau v. Eck- 
hart, 2 How., Bad, 3725 Glasgow v. Hotiz, 1 Black, 595; ‘Langdeau ¢. Hanes, 21 Wall., — 
521; Ryan v. Carter, 98 U.S. 78. “Sometimes a certifiadtion of a list of lands to the 
grantee is declared to be operative to transfer such title, Rev. Stat. Sec. 2449; 

Frasher v. O’Connor, 115 U. §., 102; but wherever the granting act specifically pro- 
_ vides. for the issue of a patent, then the rule is that the legal title remains in the | 
government until the issue of the patent, Bagnell v, Broderick, 13 Pet. , 486, 450; and 
_while so remaining the grant is in process of administration, and the jnmiadiction oe 
~ the land department is not lost.” te 

‘Here the act of Congress passed the fee and therefore made no provision for ihe 
issue of a patent. Title by such means is the simplest and highest known to our 
laws, and is beyond question the full equivalent of title by patent, which is the 
deed or instrument. by which the executive, in. pursuance of law, ‘Gonveys. the title 
to public lands, a 
The question then presented in this connection is, whether the term ‘patent,’ 7 ag. 

used in said provision, should be taken in its literal signification only, or showld be — 
construed to have been used in the broader, gerieral sense to denote a tract to which 
the full legal title, however granted or conveyed, has passed out of the. government 
and. beyond the control of the land department, in contradistinction to the other~ 
and lower degree of right or title indicated by the words ‘‘unperfected bona fide 
claim.” The Department is constrained to so construe it, in order to give effect to 
_ the evident purpose of Congress i in ane premises, as gathered from this and kindred | 

legislation. : 


In its instructions of April 26, 1899, supra, the Department also said: 


That which may he.relinguished is described as “a tract covered by an unper- | 
fected bona fide claim or by a patent,” and is believed to include any tract covered by 
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any aupontected bona fide elaim. under any of the a lana lace of ‘the. United 


_ States (other than the mining laws), or to which the full legal. title has passed out 7 


of the government. and bey ond the control of the land department by any means ° 


which i is the full legal equivalent of a patent. 


As the Department construes the provision inl question. there are, ot ; 


_. therefore, two general classes who may avail themselves of the exchange | 


of lands therein provided for, that is (1) those. holding unperfected bona. 
fide claims within’ the botindaries of forest reserves, under any of the 
general land laws other than the wining laws, and (3) those holding lands 
within such boundaries under a patent or its equivalent, meaning by » 

: “equivalent” an act of Congress where that passes the fee-and makes 
no provision for the issuing of patent or other instrument of ‘conveyance 
by the executive branch of the government, or a cer tification where that 
_ is the prescribed method of transferring the title... | 
‘Those claiming under. grants to aid in the constr uetion of sailvodds - 
fall within the second of these classes, if within either. Lands held 
under such grants are not held as unperfected bona fide claims under — 
the general land laws, and are ther efore not available as bases for lieu — 
selections unless they are covered by a patent or its equivalent. The — 
-acts making these gr ants expressly provide for the issuing of patents | 


or other instruments of conveyance by the executive branch of the ’ a 
government and until this is done the grant is in process of administra- 


tion and adjustment and the land is within its jurisdiction and control - | 
to the extent at least that it is authorized and empowered to ascertain 


whether the land is of the character contemplated by the granting act, 


- that is, whether mineral or non-mineral, and whether at the time when 
the right of the railroad company attached and became fixed and vested 


under the grant the land was excepted therefrom because otherwise _. 
| ‘disposed of, reserved, or claimed within the. meaning of the excepting 


clauses in the act making the grant. As to these lands therefore there 


he Sa nothing which, prior to the issuance of patent or other prescribed 


a instrument of conveyance, passes the full legal title out of. the govern- _ 
ment and beyond. the jurisdiction and control of the land department to 
such an extent as to be the equivalent of a patent. Congress having 
provided for the relinguishment, of lands within the limits of a forest 
reserve only when covered by one of two classes of claim or title, and. 
- lands embraced in a. railroad land grant. ‘being in no respect or contin- 
gency included i in the first of these classes, and. being. included in the 
second only when covered bya patent, which as heretofore held includes. 
whatever is its full legal equivalent, it follows that such lands when not 
“covered by a patent or its equivalent can. not be $0 canes and . 


‘made bases for lieu selections. 


_ Adhering to the views ‘heretofore and herein ap eee: it is ‘not : 
ecessary to consider, as ‘suggested in your office letter, the Status, 


under the exchan ge provisions of said act, of unsurveyed railroad lands : ae 


which ¢ are within the boundaries of a publie forest. reservation, — 
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LIEU SELECTIONS—ACT OF JUNE 4, 1897. 
‘Sanra FE Pacrric Ry. Co, 


The act of June 4, 1997, swith respect ‘; lieu land saisetious, was satinded to provide ; . 
. for extinguishing private title to such lands only as would bea part of an estiab- 
lished. forest reservation if it were not for their private ownership. 


Secretary Hitchcock to the Commissioner of the Gener at Land Office, March 
: , 9, 1900, . ie 


I have considered the appeal of the Santa Te Pacific Railway Com- =e 
pany from the following decision of your office: , a 


On the: 1st ultimo, the register transmitted to thiy office the application of the. 
Santa Fé Pacific RB. RB. Co., to select under the act of June 4, 1897 (30 Stat., 36), lien — 
selection No. 1082 , all of Sec, 34, T. 22 N., Ri 2 W. ,G and S. R. M., in lien of Sec. 15, 
TT. 20N.,R9E., ean meridan, each tract containing 640 acres, 2 | 

In sail apalieation it is alleged that the land made the basis of said selection, aS 
above described, is situate and lying within the bonndaries of the San Francisco | 


- Mountains forest reserves, Territory of Arizona, and that the said railroad company 


is the owner thereof, or at least was, prior to October 17, 1899, when it was deeded 
to the United States. 

The records of this office show, in regard to the Sreation of the San Francisco 
Mountains forest reserves, that in laying the papers in the case before the Secretary 
of the Interior, this office directed attentiou to the fact that the same presented for 
consideration a very serious question of lieu lands selections, inasmuch as it was 
shown therein, in regard to some 2 200,000 acres of timbered railroad lands secured by 
certain individuals, that, should the same be iucluded in a forest reservation, after 
removing the timber therefrom the denuded and worthless scattered tracts of land 
might be used as a basis for a lieu selection of a conipact body of fine vaUey lands, 
~ under the provisions of the said act of June 4, 1897, 

‘In view of the grave proportions which it was recoonized that this question of the 
relinquishment to the government of private holdings within forest reservations and 
the selection of unreserved lands in lieu thereof, had at that time assumed, this 
office suggested that, since the region in this case included lands granted to the 
‘Atlantic and Pacific Railroad, it would be advisable to guard against any compli- 
cations that might arise from the inclusion within a forest reserve of a large area of 
railroad Jands;.and accordingly, recommended that the proclamation reserve in — 
express terms the even numbered se ctions, and thereby make a separate reservation 
of each even numbered section, all to be grouped and known under the general 
name of the Sau Francisco Mountains forest reserves. . 
_ The whole. question of the advisability of noé creating one veneral reserve which 
would inelnde the railroad sections within its limits, was, consequently, before the 


. Seeretary of the Interior aud the President. for consideration before the issuauce of | 


the proclamation of Ang ust 17, 1898, ee instead thereof, a a separate reservation . 
of each even numbered section, 
-From the above it is clear that the railroad section in =iapneabions Viz: section 15,.° 
township 20 N,, range 9 E.,, is not’ within a forest reservation ; and, consequently, 
cannot be made the basis of an exchange under the said act of June 4, 1897, i.e., 
relinquished or reconveyed to the United States and other lands be selected in lieu 
thereof. 
' According ely, the sai asiausion by the Santa Fé Pacific R. R. Co: ‘is hereby rejected 
subject to appeal within the usnal 4 time. ; 


In addition to the matter stated in the decision i your office, ee rec- 
~ ords of this Department show that your office letter of August 12, 1898, 
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“recommending the establishment of the San Francisco Monnhans forest, 
| reserves and urging the propriety of makin g@ a separate reservation of © 
-. each even-numbered section with a view to avoiding the application of 
the lieu land provision of the act of June 4, 1897, to the alternate odd-. 
- numbered sections granted to the Atlantic and Pacific Railroad Com-.. 
pany, was laid before the President, and that in the light of that com- 
. munication the proclamation establishing these forest reserves was - 
issued in the form recommended by your office. The lands which-by - 
the terms of the proclamation are so reserved are ‘the even numbered — 
sections in” certain enumerated townships (30 Stat., , 1780). Had the ~ 
odd numbered sectious been public lands at the time of. the proclama- 
— tion, they would not, under its terms, have been reserved from entry or 
settlement or set apart as forest reserves, but would have continued to 
be subjectto settlement and entry under the general land laws; andifthe — 
~ odd numbered sections were now relinquished to the United States they — 
would not become a part of these forest reserves, but would become | 
subject to settlement and entry under the general land laws. Obviously _ 
it was intended by this lieu land enactment to provide for extinguishing - 
 private-title to such lands only as would be a part of.an established | 
forest reservation if it were not for their private ownership. | : 
| Your office decision is therefore affirmed. ' 


_ PAYMENTS REQUIRED FOR GREAT SIOUX: IN DIAN LANDS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, _ 7 
WASHINGTON, D. C., March 28,1899 
- REGISTERS AND RECEIVERS, Fe oes 
Bismarck, N. Dak., Huron, Pierre, Chamber lain, | a 
Rapid City, S. Dak, and O'Neill, Nebro . 
GuntneMeEn: Your attention is called. to the following provisious of — 
an act of Congress approved March .3, 1899 (30 Stat., 1102), entitled — 
“An act making appropriations for samdiy civil pohees of the Gov- 
ernment for the fiscal year ending June thirtieth, nineteen hundred, - 
and for other pur poses,” viz: | 


That all persons who may have heretofore settled upon that sae of the nr - 


| Sioux Indian Reservation which was opened up to settlement under and by virtue. | 


of the act of Mareh second, eighteen hundred and eighty-nine, entitled “An act to ~ 
divide a portion of the reservation of the Sioux Nation of Indians in- Dakota inte 

separate reservations and to secure the relinquishment of the Indian title to the — 
. remainder and for other purposes,” nay secure patents for the lands embraced in 


a their entry upon making the payments required in section tw euty -one of said act of. 7 - ® 
- March second, eighteen hundred and eighty-nine, above referred to, and no. other or .. 


further payments shall be required of said claimants, whether proof and payment 


be made after fourteen months or five years from the date of settlement upon Bale tee 


lands, 
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. Itis - be angen that. the act provides that all persons who may 
have “heretofore” settled. upon that portion of. said reservation 
which was opened up to settlement by said act of March 2, 1889 (25 
Stat., 888), may secure patents for the lands embraced in: their — 


| entries upon making the payments required in section 21 of said act —_ 
. whether proof and payment be made after fourteen months or five 


years from the date of settlement. Hereafter when such parties pay 
the price fixed by section 21 of said act, you will not require an addi- © 

tional payment of $1.25 per acre for the privilege of commuting their | 
entries, which has been done since the Department rendered its deci--— 
sion of May 13, 1896 (22 L. D., 550). See the cases of Randall McDon- 


— nall 27 L. D., 72) and Austin G. Brassfield (27 L, D., 395). 


Persons ho did not. settle upon said reservation prior tothe passage | 
of the act of March 3, 1399, are not entitled to the benefits of the law. . 


quoted, 
Very respectfully, on 7 
BINGER HERMANN, 
am Commissioner. 
"Approved: | 


Tos. Ryan, _ 
Acting Seoretars Y 


- SOLDIERS" ADDITIONAL HOMESTEAD—NON-CONTIGUOUS TRACTS. 
EDGAR BoIcE. 


. There is no statutory requirement that ¢ a soldiers’ additional homestead entr y shall | 
be made of contiguous tracts, or in compact form. 


aed The case of Wesley Pringle, 13 L. D., 519, overruled. 


| Seoretary Hitchcock to the Commissioner of the General Land Office, | 
TN: Ne) + Mareh 12,1900. | (J.B. W.) 


“August 13, 1898,. Edgar Boice, AS assignee of Sarai EB. Sparks, . 
widow of John PB, Sparks, applied to the local land office, Cheyenne, 
Wyoming, under sections 2306 and 2307 of the Revised: Statutes, to 


enter the NE. 4 of the NE. 4 of Sec. 24, Tp..17 N., R. 67 W., and the 


SE. 4 of the SE. 4 of Sec, 12 , Up. 16 N, R. 67 W., 6th P. M., which 
Was nojected jheuanse the forties Peolied for. Were non- contiguous,” 
- from which ruling the applicant. appealed, and by your office decision 
of February 16, 1899, said ruling was affirmed, from which pe the 
applicant has. ap peuled to this Department: ‘i 

~The applicant.admits your office decision to be correct under general 3 
rule 25, page 88, general circular July 11, 1899, and the decision of the 
land department in Wesley Pringle, 13 L. D., 519, but insists such — 
ruling is in contravention of the law, as construed by the supreme 
court in Webster v. Luther, 163 U. S., 331. 

. The Department must conform its pr actice and administration of the 
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ie to the constraction piven to the law by, the supreme court. “Thi . 


“Webster ». Luther, 163 U.S., 331, the supreme court had the ‘soldiers’. 7 


additional - homestead law Betore it for construction, to- determine 
whether’ the -right thereby conferred. was purely personal or was | 
| alienable. This Department had been ruling that une. right was: purely —_ 
‘personal and not. alienable. i 
_ In construing the law with reference to alicna bility of ie right, the | 
“supreme court calls attention to the tact that in the act of March 3, 
1873 (17 Stat., 605), amending: the act of June 8, 1872 (17 Stat.,.333), | 


from which said section 2306 is taken, the words, “ under the provisions 


of this act” and “contiguous to the tract embraced in the first entry; mo 
which were coutained tm the act of 1873, were omitted from the amended 


act, Reviewing the history of. legislation on this SUDIECts the oe at 7 : . 


page - 339, Says > 


If, then, Con gress dil not burden the right to additional lands with the condition. : 
. that they shoal be contignons to those originally entered, it would seem necessarily 


to follow that the grant of adilitional lands was without restrictions, aud, conse. 


quently, there was no purpose to interfere with the disposition by the. homesteader | 
of such additional lands, or of his interest in them, in any mode. he deemed proper | 
or that might be adopted i in respect of other property owned by him. | 


The court adopts the following language of the supreme court of | 7 ae. 


Minnesota i in. the same cause: 


‘It was a mere gratuity. There was. no other purpose but to give a Aas a 1 sort of 


| compensation for the person’s failure to-get the full quota of one hundr ed and sixty — : 


acres by his first homestead entry. -There is no reason to suppose it was intended 


to hamper the gift with conditions that would lessen its value, nor that it was’ 
intended to be made inany but the most advantageous form to the donee.’ After the. © 


right was conferred it was immaterial to the government whether the original donee 


should continue to hold it, or should transfer it to another... . 50 Minnesota, 1, 83. 


The court also adopts the opinion of the United States circuit. court : _ 
of appeals, eighth circuit, in Barnes v. Poirier, 27 U.S. C. CO. A., 500: 


The beneficiary was lett free to select this additional land from: any portion. of the eg 
vast public. domain described in the act, and free to apply it. to any beneticial use 
that he chose.. It was an unfettered gift in the nature of compensation for past 
services. It vested a property. right i in the donee. The presumption is that Cong gress 


--. intended to make this right as valuable as possible. Its real value was bieasured | 
by the price that could be obtained by its sale. The prohibition of its sale or dis- 
. position would have made it nearly,-if not quite, valueless to.a beneficiary who. 

. had already established his home on the public domain. Any restriction upon its ~~ = : 
alienation must decrease its value. “Weare unable to find anything 1 intheactsof | 


= Congress or in the dictates of an enlightened public policy that peanites: the impo- - 


= sion of any such restraint. 


The court proceeding with its own construction, ct. page BAL, says: a 


Much: stress is placed by the plaintiff in error upou the practice of the land 


aor department during a certain period, based upon the idea that the right of entry * 
_ ‘giv eu by the statute of additional lands was entirely personal, and not assignable ES 


: :  ortransferable. Wecannot give to this practice-in the land office the effect claimed - 
for it by the plaintiff in error. The practical construction given to an act of Con- 


- gress, fairly susceptible of different constructions, by. one of the Exeentive Depart-. ee 


7 ments of the government, is always entitled to the highest menert and i in pcoupil 7 
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cases should be followed by the courts, eupscinll? ae itaportunt: interests. ave 

etown up under .the practice adopted. [Citing authorities. ] But this court has 
often said that it will not permit the pr actice of an executive department to deteat. | 
the obvious purpose of a statute. ’ 


While the exact question here was not raised in either of the forego- 
ing cases, It appears to be within their principle. The right is a gift 
in quantity without restrictions and unfettered. The right to make 
such entry appears to be nowise different. from the right to make pri- 
vate entry of offered lands by a purchaser, except that payment need ~ 
not be made, One having right to make private entry would be per- 
mitted to do so of non-contiguous tracts. Section 2306 does not impose | 
the condition that the entry of additional lands shall be of contiguous 
tracts or in compact form. The law for original. homestead entries. 
does so require, for the obvious reason that the object of the statute is 
the occupation and improvement of the public lands as farms and 
homes. In making grant.of the right to enter additional Jands no such 
object was in view, for this had generally been accomplished by the 
original entry. “There was,” says the court, ‘‘no reason to suppose it - 

was intended to hamper the gift with conditions that would lessen its 
value, nor that it was intended to be made in any-but the most advan- 
tageous. form to the donee,” as most comports with the dignity and. 
erace of the sovereign which was thus acknowledging: its obligation, 
and rendering “a sort of compensation for the person’s failure to get 
the full quota of one hundred and sixty acres by his first homestead 
entry.” The requirement that the laud shall be contiguous or forming eo 
one compact body is seemingly purposely omitted from the statute. 
~ So only the. entry is made by government subdivisions, it is for the 
-entryman alone to jud ge what will -be most advantageous to him, and — 
to locate the gratuity, untrammeled with conditions as to contiguity 
- and compact form, not imposed by the statute. This is in the view of 
the Department the necessary deduction from the construction given -_ 


the statute by the supreme court. The case of Wesley Pringle (13. 


L. D., 519), on which your office decision is based, is overruled. a 
Your office decision is therefore BEreDy reversed, and the entry will 
‘be allowed as aed for. ite 


* 


SIOUX HALF BREED SCRIP—CONTIGUITY OF LOCATED TRACTS. ~ 
AUGUSTA BROWN. 


The act of Jnly 17, 1854, authorizing the issuance of Sioux half breed scrip, does 
not require that the locations of such serip should be made of contiguous tracts. 


Secretary Hitchcock to the Commissioner of the General ‘Land Office, 


(Wa dD.) ee ages March 12,1900, — es | (G. ses 


This case feels the NE. 4 of the NE. 4 +-of '§ sec, 20 and ‘the NE, 4 
of the NW. + of sec. 28, Tp. W S., BR. 58 } a Pueblo land district, 


Colorado. 








fies J ae 24, 1880, Sisas half breed scrip No. 633, “0,” ony was. vad: i 
to Aug asta Brown: Noveinber 24, 1856, for eighty. acres, was located by 
her attorney in fact, Albert D. Davis, upon said tracts, which. ee - 
23 ‘surveyed land and subject to pre-emption at that time. | ees 
March 19, 1898, your office directed that notice be given the. seripee, oS 

through her attorney, that thirty days would be allowed to show cause; 
“why the location should not be canceled, for the reason that the tracts a 
located are not contiguous. Notice was accordingly sent by registered — 
letter to Sanburn, Colorado, the post: -oflice nearest’ the land, and the a : 


— Same was returned unclaimed. 


Notice having been received that the Glens Falls Live Stock ones oo 
pany, of Sanburn, Colorado, claimed the land as transferee, your office » 


directed that notice be given to that company of the action taken. 


_. Upon receipt cf notice, the company filed a motion for a review of - _ 
- your said office decision. April 21, 1899, your offiée denied the motion, ae 
‘and held the location HOF cancellation, because the land located Was. -..00! 


’ non- contiguous. So 
‘The company’s appeal bein gs the case to this department. | - 


The act of July 17, 1854 (10 Stat., 304), which authorized the issue of 


— Scrip in exchange for certain lands belon ging to Sioux Indians of mixed 


blood, does not dir ectly, or by implication, require. that locations of the - 
Ss, ‘serip be made of conti euous tracts. oo 
~ -—sSTn the case of F, M. Heaton (6 L. D., 648), the Deparment roriised HO PP 
ae accept a surrender of sueh scrip calling for eighty acres, and toissue 
a ‘in its stead. two pieces of scrip of forty acres each, and this. without 2% 
referring to the prior decision in the case of S. L. M. Barlow (5 L. Da 
ar 695), which sustained the practice of substituting. forty acre scrip for 
_ thatof a larger denomination, but these cases do not discuss or affect. 
3° the right of the. scripee to foots his scrip on non- cones uous tracts. | 


fe ae 


— ‘The decision of eu office is S Deverscd: 


= MINING CLAIM—APPLICATION FOR PATENT 


‘Sourn CAROLINA LODE AND OTHER CLAIMS. 


| Proceedings instituted to seclITe & raieeal patent by one. oi is without fntereat 
~~ in, or control over, the lands applied for,. are without statutory authority, and | 


mane be vacated. 


| Reotelaky Hitchcock to the- Commissioner of the. General | Land: Office, ee 
oe Vv. D.) ae Mareh 12, 1900. Pas M4 B. =o oe 


"The facts disclosed by the récord in this case are as Hollowns. 


< - May 28, 1898, by an order of the United States circuit court for the | 
- district of South Dakota, western division, made in the suit of David. . 
. St ones Ve oe gemont and Union Hill Smelting eyepanty! Saver y Br sradley < 
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Was: appointed receiver for ‘said Edgemont and Union Hill Smelting 7 
: Company, and as such. receiver was— | | 

. authorized, émpowered, and instructed to take all steps aati ‘proceedings necessary . 
‘or proper towards the obtaining of patents from the United States for all of the 
unpatented lode and placer claims owned or claimed: ome seid company in ae 
sounty, South Dakota. | 
_ August 27, 1898, application for. patent to the South Carolina, Lita, 
3B. & M., Calemen: Calumet No. 2, and Calumet. No. 3 lode mining - 


~~ elaims, survey No, 1178, Rapid City land. district (Lawrence county), 


- South Dakota, was filed by Savery Br adley, as receiver for the Edge- 
“mont and Union Hill Sinelting: Company. Said company became the 
‘ owner of all said claims, except the Lita, in 1897, but-it does not appear 
‘ever to have owned the Lita claim. In July, 1898, said Bradley, receiver, 


. and said Edgemont and Union Hill Smelting Company sold and con- 


veyed all of said claims, except the Lita, to John A. Gr alam and George — 
A. Fletcher, trustees, and such sale was ratified and confirmed by an _ 
order of said United States circuit court, made in said. suit, July 20, - 


1898, The Lita claim was conveyed to said Graham and Fletcher, 


| trustees, by: ‘the Milton Trust Company, by deed dated August 10, 1898, 

At the. date of the filing of the application for patent, therefore, all 
the claims were held: by said trustees. Notwithstanding this, for some 
unexpl ained reason, the application for patent was filed by and in the 


~ name of said Bradley as receiver for said Edgemont.and Union Hill 


‘Smelting Company. December 12, 1898, mineral entry No. 943, embrac- 
ing all the claims included in the, opiewion for patent was made in 
_ the names of said John A. Graham and George A. Fletcher, trustees, — 
In the meantime, however, September 22, 1898, Graham, one of said 
trustees, had died, and November 21,. 1898, Fletcher, the surviving . 
. trustee, had executed and delivered to the Galena Mining and Smelt- 
ing Company a deed conveying all of said claims except the Lita. On. 
or about December 15, 1898, after the entry had been allowed, Fletcher,” 


as surviving trustee, algo executed and delivered to the Milton: Trust: S 


Company, a deed convey ing the Lita claim. Iv an affidavit filed in the 
record, Fletcher states that both said deeds were executed. and deliv-* | 
- ered by him according to and in full compliance with the terms and . 


- gonditions of his said trust. 


It thus appears that at the date of the filing of the seinen one for — 


eee the Edgemont and Union Hill Smelting Company and Bradley, © ; 


its receiver, had, by the sanction of the: court by whose order said 
receiver was appointed: sold and conveyed the five claims originally 
owned and held by said company, and that at the date of the entry 

embracing the six claims in question, one of the trustees named: as an 
- entryman was dead, and all the claims, except the Lita, were-held and 
owned by the Galena Mining and. Smelting Company—-the Lita only 
being held by Fletcher as surviving trustee. | 


_ Your office, by decision of ay 20; 1899, held that: the: entry in. ques- ea | 
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| ain eauid not be allowed to stand: and the local officers were airoated | 


to advise the parties in interest that they would be allowed sixty days 


from notice within which to show cause why the entry should not be | . : 
canceled as to the Lita claim, and that in default of such showing the oe 


oe entry would be so canceled. 


The record is now before the Depadnent on an i appeal filed by cer- 


tain parties styling themselves “Attorneys for the enutymen and their; | 


- | - SUCCESSOTS in interest.” — 
i It is apparent, from the facts Stated, that the application for patone : 
> and the proceedings thereon have been irregular. Before Bradley, a as 


- receiver for the Edgemont and Union Hill Smelting Company, filed the : 


ae application for patent, he had, with the authority and sanction of the 


court by whom he was appointed, and in conjunction with said com- 


ae > pany, sold and convey ed to other par ties five of the claims embraced _ = 


- in the application, and to the remaining claim—the Lita—he does not. 
‘ appear at any time to have had any right or title whatever. His duties: 
as ee with respect to the South Carolina, B. & M., Calumet, Cal- 
umet No. 2,and Calumet No. 3 claims, were apparently discharged . 


when, inden the direction and with the approval of the court, he sold. 
and conveyed said claims to Graham and Fletcher, tr ustees. Surely ee 


he could not, after such sale and conveyance, lawtally exercise any — 


-- further control over said claims, At the date of the application for 


patent, ‘SO° far as the present record shows, he stood in the. position of 
a stranger to said claims, The statute does uot recognize the right of - 
_& person having no interest in or control of a mining claim, to apply ee 


oo for a patent to such claim. This was the position. ocoupied by said eS 


- ao receiver at the time he filed the application in question. Nor was he anf 
in any better position with respect to the Lita a never ' having had . > 


- any right to or control of that claim. | 
 . In view of the for egoing, it is clear that the patent silesedince have. 7 
| been grossly irregular from the beginning, and that the application 


filed | by said receiver should not have been accepted. All the: pro-_ 


| ceedings had thereon must therefore be vacated, and the ‘entry in ques-. oe 


tion canceled. ' The parties interested will be allowed to institute new - | 


‘proceedings: for patent, however, if they so desire, and ‘the: decision 7 | 


cs appealed from is pees modified. 
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MINING CLAIM—EXPEN DITURE_RULE 58. 
B. P, 0. B. GoLD MINING Co. - 


The proviso to rulé 53 of hie mining regulations ‘ithe respect to the requisite show- 
ing of expenditure under an application for mineral patent that embraces several 
claims held: in common, and does not pass to entry prior to J uly 1, 1898, is not © 
applicable, if the record fails to show that such application was pr averted from 
being passed to entry, DIE to sald Gane, by pro or aierse claim. 


Seer etary ‘Hitcheock to ihe. Cotniiasionet of the General Land Office, 
(W. Vv. D.) — Mareh 12,1900. oa (A. B. PY) 


July 8, 189%, The B. P. O. E, Gold Mining Company filed application 
for patent i ere the Britta, Omaha No. 1, and Omaha No. 2 lode 
mining claims and the Dude mill site claim, survey No. 11803 A, and — 
B., Pueblo, Colorado. Publication and. posting of notice of the appli- 
cation appear-to have been neeulany, made. The first pablication was 
on July 17, 1897. 

June 29, 1898, a protest against ie allowance of entry on the ei 
cation for areal as to the mill site claim was filed by one ‘Benjamin F, 
Read. : : 

November 21, 1898, the applicant company filed a-waiver of its claim 
_as to the mill site, accompanied by the statement that, “owing to pend- 
ency of protest, entry was not wade prior to July 1, 1898,” and was 
allowed to make miveral entry No. 1806, embracing the three lode 
claims. 

‘February 16, 1899, your office soetieed the case and held the entry 
for ‘eanoellation on the ground that the expenditure of only $850 in 
labor or improvements on the three claims had been shown, and no 
- suffidient. reason appeared why the application for pavers was not 
~ carried to entry prior to J uly 1,1898. 

‘The appheant company has aooenied to the Department. 


The publication and posting of notice of the application for patent ws \ 


i were completed in Septenrber, 1897, and no adverse claim was filed. 
Nor. was there any protest against the application prior to the one 


filed by Read June 29, 1898.. The appellant company. contends that eo 


because of the filing” of that protest this case is brought within the | 
proviso to Rule 53 of the mining regulations L. fade 549, 603), which 
rule anil proviso are as follows: = 


“The claimant at the time of filing the Pater for patent, or at.any time within 
the sixty days of publication, is required to file with the register, a, certificate ofthe — 
_ surveyor-general that not.less than five hundred dollars’ worth of labor has beén 
expended or improv ements made, by the applicant or his. grantors, upon each loca- 
tion embraced in the application, or if the application embraces several locations — 
held in common, that an amount equal to five hundred dollars for each location, has: 
_ been so expended npon, and for the benefit of, the entire group; that the plat filed 
by the claimant is correct; that the field uotes of the survey, as filed, furnish such * 
~ an accurate description of the claim as will if incorporated in a patent serve to fully 
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fdetitity the premises and that such reference-is made ‘theveit to aaatal | objects or: 
7 permanent, monuments as will. perpetuate and fix the. locus thereof: Py ovided, That — 
as to all applications: for patent made and passed to entry. before July 1, 1898, or - 


which are by protests or adverse claims prevented from being passed to entry before is 


that time, where the application embraces several locations held in common, proof 

of an expenditure of five hundred dollars upon the group will be sufficient and an 
expenditure of that amount need not be shown. to have been male upon, or for. the 
benefit of, each location embraced in the application. : 

Two classes of cases, embr acing claims held. in common, are covered 
by said proviso: (1) Applications for patent’ made and passed to entry 
prior to July 1, 1898; ; and (2) applications for patent, though made 
before J uly 1, 1898, were by protests. or. adverse claims ne. from 
being passed a entry before that date. | 

It is clear that the present case does not « come within either of said 
classes. Not in the fir st, for the reason. that although the application 
for patent was filed prior to J uly 1, 1898, it was not carried to entry 


before that time. Neither does it: fall within the second class for the 


‘reason that there is nothing in the record to show that the application a 
for patent was prevented from being passed to entry prior to July 1, 1898, . 
by protest or adverse claim. As before stated there was no adverse 

claim, nor was there a protest until that of June 29, 1898. The appli- © 

cation for patent. was without adverse claim: or. arotoet: against it for | 
the entire period from the date of the completion of the publication — 
and posting of notice in September, 1897, until June 29,1898. Mani- 
festly, therefore, it cannot be said that the application was prevented 

from being carried to entry, at any time during that period, by protest . 

or adverse claim, and the contention of the appellant in this respect. is 


wholly without merit. The protest of June 29,1898, was only operative | 


on and after the date of its filing. While its effect, doubtless, was to 
prevent entry after its s filing, i it could oven no such effect pees to that 
time. — : 7 
an The decision of your office, holding the snteea in question for cancel- 
~ Jation is clearly right, and the same is affirmed. 7 | 


_ CONTESTANT—PREFERENCE RIGHT—TIMBER LAND. 


_ RowLz v v HAYES. 


A contestant Gio during the. progress: of the trial, walves oe preferred right of 

- entry, is no longer a party in interest; and the case. is BHeteatice a Dilawar 
between the entryman and the government. | 

‘The fact that land is more vaiuable for its timber than for Abedin pur “poses, is 

a circumstance to be considered as bearing upon the good faith of an agricul- 7 

| tural claimant, but does not in itself require the cancellation of his’ entry. | 


Secretary Hitchcock to the Commissioner of the General Land Office, | 
: (ON Vv. D.) " March. 17,1900. (Se R. WwW) 


Robert C. Rowley has appealed ‘from your office jecieion of. April 8, 


190, eae his contest. against the homestead i entry, of Daniel B. A ora 
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eae made J wy. 93, 1894, for the SWw4 of the NW and nwa of the 

SW4 of Sec. 1 and St of the NEA and Nid of Ene: SE of Sec. 2, ‘iT. | 
36 N., R.3 E., Seattle land district, Washingtov. 
| May 18, 18:8, ‘Rowley filed his contest affidavit alleging Manse 
ment and failure to establish and maintain residence on the land; that 
said entry was not made for the sole purpose of actual settlement 


_ and cultivation; that said entryman has cut and removed timber for 
speculation and not’ for purpose of cultivation or improvement. 


After notice both parties appeared in person and with counsel at the 
hearing, August 12, 1898, before the local officers, who found: | 

“The land inv olved is a heavily timbered tract, unproductive and unfit for Smee 
vation; that the improvements placed thereon are meager, while nominally residin g 
on the land, entryman has spent his time working sinew hare earning money no por- 
tion of which, not even money derived from sale of shingle-bolts, has been put into 
improving iis homestead. By no act has he shown good faith. 


The local office recommended cancellation of the entry.. On Hayes’ © 
appeal your office decision reversed their finding, and. Conese ap- 
pealed to the Department. | 

Contestant testified and produced saver witnesses who testify slain: 
ant was on the land when they were there, and none of the evidence 
tends to show an abandonment, and they testify that the land is chiefly 
valuable for its timber and is ant for agricultural purposes; that there 
is little soil, the land is broken, gravelly and rocky, not suitable for 

agricultural use, and valueless when the timber is taken off; that some 
. of the timber has been sold. There is one acre of clearing and a house 
fourteen by sixteen. Claimant has made a road on the land out to the 
lake, worth $125, and the clearing was worth $250 to £500 per. acre. 

- Contestant on closing his testimony waived his preference right of 
entry and filed a timber land application asking it be suspended and 
_ made part of the record. Thereupon the local office ruled defendant 
should pay costs of his evidence, direct and cross-examination, under 
~ Rule55. Defendant then testitied. His cross-examination being deemed 
prolix by his counsel , by advice of the latter he refused further to answer — 
and the case was closed. ‘ 
Defendant testified he built his house and established his residence 

on the land January 1895, has since resided there, and values his im-— 
provements at $200, He is unmarried, and without other means than 
his labor; has been absent, at work earning means for his. living, but. 


"never to exceed two months at any time; that he cleared one acre and 


slashed another, and made.a road from his house to the lake. He had — 


_ earned by work for neighbors at various times, he estimates, $500, and 

gold shingle-bolts, seventy cords, from timber cut to make his clearing, _ 
amounting to $140. He testifies one hundred and thirty acres of the — 
land is loamy soil fit for cultivation; that the land had been in litiga- 


tion and he was notified in April, 1896, by former timber claimants, not : 
to cut or permit eu tune. timber, or in ay manner to commit waste, 
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2 that if Hie. dia SO ) suit t'for damages would be brought; that i ‘ua ie _ ; 
might lose his uapeovelents and labor ee him to do 110 more. han oes 


‘ he had done on the land. 


Your office decision. held that on coutestant’s: waiver of. ee tt 


right he was no longer a party in interest; that the case was therefore — | 


a matter between the entryman and the government. Your officeruling — | 7 2 


on this point is correct. The cases of Thompson v. Smith (22 L. D., 


| 248) and Dammon 2, Sinelair (26 L. D., 210) clearly supercede anything: 7 i 


to the contrary in. Emblen v. Weed 13 L.D.,. 722). . 
Your office decision further finds that the aad: has. not ‘been spank 


_ doned by claimant; that there is nothing tending to show the entry 


ee. was made for speculation except that the land is more valuable for its 


timber than for agricultural purposes. The evidence clearly supports 


‘such decision. That the land is more valuable for its timber than for — 
agricultural purposes is only a circumstance to be considered with 
other evidence as bearing upon the good faith of the entry. Such fact 
does not of itself render a homestead. entry subject to cancellation. 

Porter v. Throop (6 L. D., 691); Harper v. Eiene. (26. L. D., 151); 

Wright v. Larson (7 L. D., - BBB) John A. McKay (8 L. D., 526). There 
is no legal reason a: an entryman having a homestead covering 
valuable timber lands. | : 

The circumstances of the entryman, his lack of means, eine unmar- = 
ried and dependent upon his labor for support aud for means to make 
impr ovements; the time necessary to open out a home on heavily tim- 
bered land, and the uncertainty of the event of litigation for a time 
hanging over the land, prevent the meagreness of his improvements — . 
being held evidence of bad faith. The sale of timber cut for purpose of 
clearing and improvement is not evidence of speculative intent in mak- 

ing the entry, and the evidence shows the improvements made in cost 
and value are moré than the proceeds of the shingle- bolts sold. 

| Your office decision Is s hereby affirmed. ns 


RAILROAD GRANT-PRIVATE CLAIM. 
‘Riney v. CENTRAL PACIFIC R. R. Co. 


Lands lying within an padswambared section, and sided within “ite out. Gonna — 
aries of a private claim of lesser quantity, but. not required in. satisfaction of 


- the private claim, nor included within the survey of suchclaim at the time of 


the attachment of. rights oe a railroad grant; are @ subject to the Opeatn of 
gaid grant. : . | 


: ee y Hitcheock to the Commer of. the ‘General and Office, ue 
(W.V.D) 2 8 Mareh 17,1900. 9 EWG, 


John F. Riley has appealed from your office decision’ of October 1B; - i 


1898, holding for cancellation his pre- -emption declaratory statement _ 


covering theNW. 4 of Sec..15,T.18., R.2 W., San Francisco land dis- = 


ois ae boca for conflict with the eran made ee the acts om vay a 
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1, 1862 (19 Stat., 489), and J uly 2, 1864 413 Stat., 7 290); to aid in the 
construction of the Central. Pacific railroad. ; 
_ ° From the statement contained i in your. office aeision it appears that 
- this land was. included in the withdrawal ordered December 23,1864, 
-apon the map of general route filed by the Central Pacific Railroad 7 
Company Decemher 8, 1864, and the right of the company under its 
grant is held to have attached in the vicinity of the tract in question 
January 21, 1870. (Rees v. Central Pacific R. BR. Co.,5 L. D., 62.) 
The right to purchase a portion of said NW. 4 of See, 15, ander sec- 
tion 7 of the act of July 23, 1866 (14 Stat, 218), was awarded to 


a _Naphtaly, in the case of N aphtaly v. Bregard et al. (14 L D., 536), 
One H. W. Carpentier applied to purchase a portion of the said NW 


. of said section 15, together with other land, under the act of J uly 23, 
1866, but his application was denied. (Carpentier 0. arey et tile, 


".L'D., 665.) 


. From the statement: ‘of facts made in the. last: meneoneis Casé it | 
appears that the NW. 4 of said section 15 was included in a survey of 
_ what was known as res Laguna de los Palos Colorados grant, made by 


United States deputy surveyor H. A. Higley in 1855, which was @ grant — 


of three leagues-within a larger outlying boundary. The survey by 


Higley was accepted by the United States as morpeeyy. Top resenuine. = 


the exterior boundaries of said grant. = 
In September, 1460, one La Croze tae a survey of the lands claimed | 
under the grant, which survey was approved by the surveyor. general 
November 19th of the same year. This survey was: excepted to by 


“some. of the claimants under the grant, and the plat of survey was, on ~~ 


December 3, 1860, on petition of the claimants, ordered into the district. 


| : — court for the northern district of California for investigation and-adju- _ 
 dication. By decree of the court dated July 29, 1874, the La Croze 


survey was disapproved and rejected and a new survey ordered. In © 
pursuance of the decree in said case a survey was made and approved 
by this Department and patent issued in accordance therewith. This - 
survey is known as the Boardman. survey. | 

For some reason not disclosed. by the record, Riley + was peneited to 
file pre-emption declaratory statement for the tract in question April 17, 
1883, in which statement he alleged settlement upon the land June 12, 
1882. It is under said filing that he lays claim to the land, urging that 3 

because of the inclusion of the tract within the Higley. survey at the 


date of the attachment of rights under the railroad grant it was mreey | 


excepted from the operation of said ‘grant, . 
Your office. decision, following that of the Depar tment i in tie case e of 


- Brady v. Central Pacific _R. R. Co. (11 Li D., 463), which was based ° 


upon. the decision of the supreme court in the case of United States v, 
- McLaughlin (127 U.S., 428), because of the fact that the Mexican grant 
in question was one - quantity within a larger area, held that within. 


the larger area or exterior boundaries of: the said grant the lands were : 


2967—VvoL ee 
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_ subject to. ie operation of the railroad grant, except a as to the q qu antity z 
- ~ actually required in satisfaction of the Mexican grant. — an * ae 
There is no élaim that the land in question was included within the 15 
La Croze survey, made in 1860. In. fact, a certified copy of the plat of — 


that survey on file j in your office clearly shows that this tract was not 


'  ineluded within said survey. 


| Upon. consideration of the matter: the: decision of your office fae | 
- affirmed. ny ae a oe 


| SCHOOL INDEMNITY SELECTION. HOMESTEAD ENTRY. 
BUTLER v STATE OF CALIFORNIA (On REVIEW). 


‘The State may be permitted to aesiounte a new basta: ‘in support of-an indewinity | 


school selection, where it is found that the basis originally assigned is invalid, 


but that the selection. 80. made was accepted, | and ane and sold to an actual Fs 
occupant, = 
-. An intervening homestead application does not present any: obstacle to such action . 


_ for land in the actual possession and occupancy of one holding: under claim and 


: color of. title is not. subject, to homestead entry. 


‘Secretars y Hitcheook to the Commissioner of the Geeta hia Office, >= 


(Ww. Vv. D.) — Mareh 17,1900. (G. B. G.) 
This is a motion by the State of California for a review of. depart: 


| mental decision of August. 24 1899 (29 L. D., 127 ), in the case of J ohn - - 


J. Butler against. said State, which ‘decision affirms your office deci- — 
sions of October 19, 1897, and January 24, 1898, holding for cancella- 
tion the State’s indemnity school selection of the NW. 4 of the NE. 4 
and the E. 4 of the NW. 4 of Sec, 22, T. 10 N., BR: 7 W., San iradciseo 2 


- land district, California, and dir ecting the allowance of Butler’s home- : '; : 


stead application to enter the same land. 
The motion has been duly entertained vail due service thereof has 


- been made under Rule 114 of Pr actice. 


| The State’s application to. select this. iand. was filed i in the ideal office . 
J une 22, 1892, section 16, township 2 south, Tran ge 32 west, being therein | 


«desig nated as the basis for said selection. This application was certified 


to your office by the local officers in accordance with the circular of 


_ instructions of July 23, 1885 (4 Lb. D., 79, 80), which -directs registers 
. and receivers to withhold approval of applications to select indemnity — 


school lands in. the State of California, and to. refuse to receive the © 


ae legal fees, until advised by your office that the selections may be 


— admitted. October 22, 1892, your. -ofiice, upon an examination of said a 
application, directed the local officers to accept the selection, which was 


_ done November 2, 1892, and the list returned to your office in the regular : 
course. March 20, 1897, more than four years. after the acceptance of — 


. said selection, the said J ohn J: Butler filed an application to enter the : 


~ selected tract under the homestead law, which application was rejected - 


by the local officers because of the State's. selection, and he appealed : 
to your oflice. October 19, 1897, and ob review J sane 24, 1898, sou : 


—_— 
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_ office considering the matter found that there was not a valid basis for 
- the State’s selection, the State having already had certified to it under 
its school grant more land than it was entitled to as indemnity on 
account of losses in said. township 2 south, range 32 west,.and upon 
_. the State’s appeal these decisions were affirmed by the Department, as 
hereinbefore stated. aot 3 

It is urged in the motion, among > other ines that the Department 
erred. in failing to accord to the State the right to substitute a new 
basis for. the selection of the land involved, and in support of this con- 
tention it is shown that the State’s. application to select the tract was 
mace upon the initiative of one-Gilbert Palache, who .was in possession, 


of and had valuable improvements. upon said tract at the time, he 


having. purchased the. improvements and necessary rights of a prior | 
settler; that after the application of the State had been returned to the 
local office, with directions from. your office to--allow. the same and. 
accept the fees due thereon, and after such fees had in fact. been paid, 
the State, November 10, 1892, issued to the said Palache a certificate 
of purchase, which certificate, upon compliance with the laws providin 2 
for thé sale of such lands, entitles him to a patent from ‘the State of 
. California for the land in controversy; that since: said certificate was 
issued to him, he, has been in the open, notorious,. peaceable; aid 
adverse possession of: the same, and has ‘paid all taxes thereon due to 
the State of California. © 7 
Under the circumstances, it is pelieed that the State should ne 
permitted to designate another base for said selection. The homestead 
application of Butler does not present any obstacle to such action. 
Land in the actual possession and occupancy of -oue holding the same 
under claim and color of title is not punieeuy to homestead ony Jones — 
v. Arthur (28 L. D., 235), | 
| The decision under review is ; modified, in so far as it directs the 
cancellation of said selection, and your office will advise the State that 
it will be permitted to moseuate a new base in support of the selection. 


MINING CLAIM—CO- OWNER- SECTION 2324 R. Ss. 
CHARLES H. EMERSON, 


A co- -owner; mic is entitled under section 2324 R, S., to succeed to the interest of a: 

a delinquent co-owner, on his failure after notice ‘to. contribute his proportion of 

_ the annual expenditures, does not lose such right by the sale of his own interest 

in the mining claim before the completion of brecocciies pezue by h him mneers 
said section. ? 


Secretary Hitchcock to the inmueaen of the Guan Land Office, 
(W. V.D.,) - | March 17,1900, - : (F, W. G.,) 


7 "May 5, 1892 a T., Holinies anc Jacob May. located the Ida Lee lode - 
mining claim, ‘and March 5, 1895, E. M. Binford and Charles H. Emer- 
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‘Bon located the Talisman lode mining claim, these ie locations being 


made upon adjoining ground situated in the Cripple Creek mining dis- xe 
- ooEe El Paso county, Colorado. cas 
- November 7 , 1895, Charles H. Emerson made: pplication for a patent years 

for said Aaine. mineral survey No. 9619, the abstract of title filed with 
his application showing that the possessory title to the whole of the” 


‘Talisman claim was in him by. virtue of a conveyance from B.M.Bin- 


. ford, his co- locator, and showing that the said J. T. Holmes had, on 
~~ February 26, 1895, executed to him (Emerson) a deed purporting to | 


convey the whole of the Ida Lee claim. March 18, 1898, the local ~ 
officers allowed Emerson to make mineral entry, No. 1655, embracing 
both these. claims, but, on July 18, 1898, your office denied the applica-_ 
tion-for patent on the ground that Emerson became the owner of. only © 


a one-half interest in the Ida Lee claim by virtue of the deed from 
‘Holmes,.and that the other one-half interest in said claim remains in oar 
- Jacob May, one of the locators. Emerson has appealed to the Depart. 


ment, contending that by virtue of certain procéedings had under sec- © 


tion 9394 of the Reviséd Statutes, and’ by virtue of the deed from: ; 
Holmes, the title to the whole of the said Ida Lee claim was in a x 


eee at the date of the application for patent. - 
This. contention is based upon the following facts: ; 
It appears that Holmes began the 9 cee of a, notice to May: , 
_in'a weekly newspaper, in its issue of March 2 , 1895, which notice: — 
appeared in each succeeding weekly issue of said paper for ninety days ; 
thereafter, to the effect that he (Holmes) had expended a cer tain sum — 


of money in labor and improvements upon the Ida Lee claim during ~ 


the years 1892, 1893 and 1894, in order to hold the same under the 


provisions of the laws of the United States concerning annual labor | : 
- upon mining claims, the said expenditure being the amount required to. 


“hold said. claim for the period ending December 31, 1894, and that, if 
within ninety days from the publication of the notiog;. the said May 


should fail or refuse to contribute his proportion of such expenditure : . 


as co- -owner, his interest would become the property of Holmes. . 
Section 2324 of the Revised Statutes is, i in part, as follows: 


“Upon. the failure of any one of several co-owners +o contr ibute his. proportion of’. | 


the expenditures required hereby, the co-owners who have performed thé laboror. | 


made the improvements may, at the expiration of the year, give such delinquent. 


-- go-owner personal notice in writing or notice by publication in the newspaper pub- — ~ 


ae, lished nearest the claim, for at least once # week for ninety days, and if at the — 


expiration of ninety days after such notice in writing or by publication such delin-- 
quent should fail or refuse to contribute his proportion of the’ expenditure required’ 

by this section, his interest.in the claim shall become the pr ape his co- “owneLs 
: we have made the requir ed expenditures. . 


It appears that May failed to contribute his nocion of the ec scidis | 


7 ‘tures. required. by this statute within the period of ninety days after 
— the notice by publication, but before the expiration of. that. period 
ae Holmes had transferred the Ida Lee lode claim to ‘Emerson, and the a 


DECISIONS RELATING TO THE PUBLIC “LANDS. 613 


question a arises evetiee his right ee the proceedings. cea, ios” 
acquire the interest of May under the statute was defeated by his | 


| a transfer to Emerson. ‘The statute limits the right to acquire the inter- 
est in the defaulting owner to the-co-owners who performed the labor 


and make the improvements required by law in order to hold the claim, | 
Holmes was a co-owner with May during the years 1892, 1893 and 1894, 
and ‘performed the labor required. He was ther afore, under the 
statute, clearly entitled to reimbursement from May for the expendi: : 
tures made on account of this claim during the years named, or to 
succeed to May’s interest on his failure to make coutepation. of his 
proportion of the expenditures, after notice given in the manner pre- 
scribed by the statute. While he could not transfer the right-granted 
him under the statute to acquire. May’s interest in this claim, yet the — 
transfer of his interest in the claim. to another did not. prevent. his 
acquirement of May’s interest, for the reasou that he was nevertheless — 
the co-owner with May during the period of May’ s failure to. contribute | 
and did himself perform’ or make the pro wen Epon: said ‘claim 
during said period of defauit. | . 3 
The case of Turner ». Sawyer, 150 U.. s., B78, is not eenEuneS of the : 
case here under considera tion. There the party who gave the notice 
was not a co-owner with the defaulting owner during the period of his | 
| default, | | 
The deed: from Foes to Hricrson was such that ae the er of 
the State it passed an after-acquired title. It follows that by reason — 
thereof the title acquired by Holmes, upon the expiration of the period = 
within which May was permitted to contribute his proportion. of the . 
expenditures, passed to Emerson by reason thereof. | 7 
Other defects in the title noticed i in departmental letter of Novelli: 
- ber 1, 1899, are explained in the subsequent showing filed on behalf of 
the rgeral claimant. | 
The decision of your office is therefore accordingly reversed, and the 


mineral entry will be passed to patent, unless other and sufficient | 


reasons appear for withholding i issue of EO same, 
RAILROAD GRANT—PRE-EMPTION CLAIM. | 
CENTRAL Pactrio R. R. Co. 


Pre- -emptive nia under a filing for a tract of unoffered land, are-not terminated 
by a proclamation of offering and sale, where the land is subsequently with- 


held from’ such offering. A filing occupying such status is a subsisting record ~ 


‘claim that will except the land cover ed thereby trom the operation of a railroad 
eTant on definite location. : ; 


~. Secretary Hitchcock to the Commissioner of the General Land Office, | 
(W.Y- D.) _ | March 17, 1900. _ (F. W. OC.) 


The Central Pacific Railroad Company has: appealed from your office — i 


decision of December 2, 1898, refusing to issue to said company a 





GEES " DEOISIONS “RELATING TO THE PUBLIC. LANDS. 


a patent: covering ie NW, a of the SE. 4 of Sev: 1, . 10 N,, R. 7 E., M. 


D.M. Sacramento land district, California, under the grant made bee : 
the acts of July 1, 1862 (12 Stat., 489), and July 2. 1864. (13 Stat. , 356), - 
in which it was field. that said tr act was. axdepted from the gr ant for 
said company because at the date of the filing of the map showing the 
line of definite location opposite the tract in. question, to wit, May 26, = 
1864, said tract was included in the subsisting pre-emption lin g ade 5 
by 0 a, eu on epepiomber 16, 1856, alleging settlement, Jt une 10, 
1853. > 

Relative to said tract your onive: emorem: that it. was included in the 
proclamation, No. 614, dated June 30, 1858, and was. proclaimed to be 
offered for salé on February 14, 1859, but was, with other lands in said - 
township, withheld from sale and offering under said proclamation upon 
“information received from the surveyor-general stating that they were 


- govered in whole or in part by private land claims.” Because of being 


go withheld from said offerin g, your office decision holds that the pre- 
emptive right under the filing by Hinton was not: defeated by his fail- : 
ure to make proof and payment for the land prior to the day errone- — 


7 - ously appointed for the public offering thereof, referring as authority, - = 
therefor to departmental decision in the case of Central Pacifie Rail- -_ 


road Company v. Taylor, 11 L. D., 445. / 
In its appeal the company does noe question the a arenieiit minty to | 


the erroneous inclusion of said tract within the proclamation referred a 
i to, and the subsequent withholding of the tract from sale under said 


proclamation. It nevertheless urges that said filing was an expired . 


| filing: at the date of the definite location, and did not, for that eonaee He 
g : als to except the tractin question from the operation of its grant. oe 
Under the law of September 4, 1541 (5 Stat., 453-7), no limitation 


was: placed upon pre-emption filings made for lands that had not been Z 


. offered, in the matter of the time when proof should be made thereun- | 


der, otherwise en as, contained i in the 14th section of se act, ny. which 7 
it was provided: : oe : , 


That this act shall iat ‘delay the sale: of any of én public 1 lands of. the: United 
States beyond the time which has been; or may be, appointed by the proclamation of 
the president, nor shall the provisions of this act be available to any person or per- - 

sons who shall fail tomake the proof and pay ment, and file the affiday it before the 
. day appointed for the commencement of the 8 ales. as aforesaid. 


Had this tr act been - reg gularly offered in aeconange: orth the pr ocla- 

- mation of the President, by the preemptor’s failure to make proof and 

payment. before - the ae appointed for the commencement of the sale, 

_ allrights under the. preemption filing theretofore made would have been . 
lost. But as this tract was withheld from the offering and sale under | 
- the proclamation No. 614 before referr ed to, your office properly ruled 
that the preemptor’s. rights were not terminated by the offering under 


- said proclamation, and aS a consequence the filing by Hinton was a a c 
subsisting record claim. at the time of the filin g of the map of definite Pa 
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location, and therefore served to except the tract from the operation. 
of the grant under which appellant claims. Your office decision is 
accordingly attir med, S 7 7 
COAL LAND ENTRY-—ASSIGNMENT—DECLARATORY | STATEMENT, 
REED 2%, NELSON. 


. 
The right of a coal land claimant to make entry is not affected by his sale of an Ij 
option to purchase ab assignment of such right, where the opuon: expires with HT 

7 no advantage taken thereof. i . 
The right to purchase.coal lands is not initiated by. filing a decimnaony | i 





therefor, but by the actual discovery of coal on ihe Jand, and the performance 
of some act of improvement suflicient to give notice to the world of an intent t 
purchase said land under the coal land laws. _ 





Secretar y Hitcheock to the Commissioner of the General nana Office, | 
ne V. D.) . Mareh 19,1900. | (W. A. BE.) 


_ October 28, 1896, Cyrenius Sellers filed coal declaratory statement - 
No. 817, Ute series, for the S. 4.of the NE. 4 and the N. 4 of the SE. 4 | 
of Sec. 7 , 7. 15 8., R. 86 W., Gunnison, Colorado, land district. a 
- May 3, 1897, James W. Reed filed coal declaratory statement No. 856, 
Ute series, for the SW. 4 of the SE. # of said on township and 
range, alleging possession that. day. : 

_ May 22, 1897, C. O. Nelson filed coal ‘declaratory statement No, 857, 
Ute serjes, for the SE. 4 of. the NE. 4, the NE. 4 of the SE. 4, and the. ns 
 W. 4 of the SE. 4 of the same section, alleging OREENION May 18, 1897. 
October 21, 1897. Larry Power filed coal declaratory statement No. 
891, Ute series, for the same jand included in enon declaratory 
statement. 
_ November 15, 1897, Nelson Roped to purchase the land covered. by : 
| his. declaratory: statement and tendered $3200 in payment therefor. 
' This tender was refused on account of the other filings of record,.and - 
the adverse claimants were cited to appear at the local office on Dosen: 
ber 28, 1897, to show cause why their ‘declaratory statements should is” 
not BS Seles and Nelson be allowed to make entry. 

On the day appointed Reed and Nelson. appeared, in person and by 
their attorneys, but Sellers and Power made default. By stipulation 
of the attorneys, the hearing was continued. to January 24, 1898, on 
which day testimony was submitted on behalf of ae, and 3 Neléon, 
Sellers and Power continuing in default. 

April 30, 1898, the. local officers rendered their decision recommend- 7 


‘. ing that the coal declaratory statements of Sellers and. Power be can- 


celed, that Reed’s declaratory statement be held: intact, that Nelson’s © 
Tddelatatory statement be.canceled as to the land in spatlics ‘between 
him and Reed, viz: the SW. 4 of the SE. 4 of said section 7, and that 

_ Nelson be permitted to purehase the remainder of the land: applied for 
- ss him. , ar: Se 
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“From this action Nelson appealed, Fer by your office letter of ahs ae 


bar 20, 1898, the decision of the local officers was affirmed, so far as it. .- x 


held that the declaratory statements of Sellers and. Powers should be ih 
_s canceled, but reversed 1 in so far as it held that Reed’s declaratory state- ae. 


2 - ‘ment. should be held intact. 


~Reed’s appeal brings the matter before the Departmen 


There is no question as-to the character of the land in controversy... oe 


-. Both parties assert that it is more valuable for coal than for any: other : 
purpose, and the evidence bears out this assertion. | 


_ It appears from the testimony submitted on behalf of Reed that ae - | 
has been for some time in the employ of the Citizen’s Coal and Coke | ~ 


Company; that on May 3, 1897, he was: in- Gunnison on business for — 
said company ; that he there met a friend who:told him that the land 


here in.controver Sy was vacant; that: he immediately went over to the — oa 


: local office and filed his. declar atory statement. therefor; that previous 
to this time he had been over the land, but had never investigated ‘it 


or done any work thereon with a view to purchasing it; that on May — : ‘ 
12, 1897, he went on the land in company with Joseph C. Watson, . 


William Hogan.and Thomas Gorman, and while, there. on that day, - 


made a contract with Watson to drill for coal on this land. “Watson, oo 


it appears, had long been in the employ of H. Van Mater, who was the 


ss president of both the Citizen’s Coal and Coke Company and the Alpine: 


| Coal Company. Reed testifies that while on the land on May 12, he 


: 7 , did some digging, but did not uncover any coal. He could not reiem-" ; me 
- ber, however, how much digging he did or what kind of an instrument a 


he used. “Watson testifies that a pick and a shovel were carried on the 


- land on that day, and that Reed did about five minutes’ digging. Both. a | 


‘Hogan and Gorman, however, who appeared as witnesses for Reed, 


testify that they were present. at that time and that they saw no pick 


ae and shovel, and did not see Reed do any diggitg. About nine o'clock -_ _ 


on May 13, 1897, Watson went on the land to begin work. Several — 


holes. were ane during that and succeeding days, but no coal was dis- a 
covered, About May 20, 1897, Reed went on the land and selected a. 


_ place to dig aud a shaft about fou and a half feet square and ten feet 


. deep to bed rock was dug at the point indicated . by Reed. | At the. Se: 
~ bottom of. this. shaft a thin. vein of “bony” (that: is, coal mixed: with 
slate or rock and unfit for. use) was disclosed. The drill was then 

“started in. this shaft and ond uly 1, 1897, the drill had reached a depth. p= 

of 218 feet, at which depth it is alleged, a vein of coal six feet, four 
inches thick was struck. ‘Since then nothing further has been done 

-. on the land by Reed or any one acting for him, The value of this 
. drilling was alleged to. be about $170, but up to the date of. the hear- .. 


ing no portion of the sum had been paid by Reed. The men who oper: a 


ated the drill were paid in the checks of the Citizen’s Coal and. Coke “o ie 
_ Company. Watson testifies. that when he went on the land on May 13, ia 
1897, he saw Nelson at. work, but that Nelson was working on the claim : 


= : of Valentine Zeilinger, cli rectly west of the tract 3 in a controversy. 
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~ The testimony submitted on behalf of Nelson shows that he learned | 
in February, 1897, that this land was vacant; that about six o’clock on 
_ the morning of I May 13, 1897, he went on. the land in company with 
_. &A, P. Sprankle; that they hunted for the west line of this forty and — 
| found a stake at the southwest corner from which they sighted. north; . 
that Nelson got his tools. and. went to work about 7:30 or 8 o'clock, at 
a point about one hundred. feet east of the west line as he and. Sprankle 
had located the line from the stake that morning; that he soon found 
a coal crop; that he was at work when Watson came on the land; that 
Watson walked over to where. Nelson. was at. work, and told him that _ 
he was ou Zeilinger’s land; that Nelson insisted that he was not on 
Zeilinger’s land, but on the - ‘forty here in controversy; _ that. Watson | 
told him ‘that Reed had. filed on that land; that Nelson offered to quit, 


if Watson would show him any break in the ground. OF. notice of any ae 


kind that the land was occupied, but that Watson did not do so. 

Watson then went off and put a man by the name of Albert Zweifel 
to.work on another. part of this tract. Nelson went over.to where - 
Zweifel was working and notified him to stop, as he (Nelson) claimed 
the land. Zweifel refused to do so, and Nelson then got two witnesses 
and again notified Zweifel to stop work, but Zweifel declined. Nelson 
thereupon went back to work, and worked the balance of the day. 


The next morning, May 14, the first thing he did-was to post a notice = 


-of his claim on the land. He then resumed work at the place where 
he had been working the day before, but had scarcely started when 
several men, among whom was Valentine Zeilinger, ordered him. off 
very roughly, and .one of them threatened him with a gun. "Nelson 
told them that he was not on Zeilinger’s land and was not claiming 
that land. He called their attention to his notice, and Zeilinger went. 
over and-tore it down, apparently without stopping to read it.. As 
they would not listen to his explanations, Nelson left, considering his 
life in danger if he stayed. It appears that the Citizen’s Coal and 
Coke Company had a contract to purchase the Zeilinger land, if coal 
was developed on it in sufficient quantities; that: Watson had charge - 
of it as the representative of the company; and that he was standing 
a short distance away when Zeilinger and his party drove Nelson. off. 
After having been driven off, Nelson went. to Gunnison, and stayed a 
day or two, and on the 18th of May he took. two men with him and went 


back to work. Nelson and one of the other men worked all day at the | - 
"same place where Nelson had worked before, and the third man was put - | 


to work about three hundred yards from there in a northeasterly direc- 
tion. On the 19th Nelson went to work near where he had located the 
- third man-the day before. An open cut was run a short distance and 
_ then a shaft sunk, disclosing a four foot vein of coal. It appears that — 
- this discovery was on the forty acres north of the tract here in dispute, 
but well within the one htndred and sixty acres claimed by Nelson. — 
May 22, 1897, Nelson went to Gunnison and tiled his declaratory state- 
ment. His improvements at the date of the hearing on the entire one 
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et ianaced and sixty acres claimed. by him: were valued ‘at about $300, a 


and consisted of several cuts and shafts and a cabin. — 


_ It appears in-regard to the west line of the forty acres in qiestion 
that the Citizen’s Coal and Coke Company was buying coal lands in — 


section seven, and that it employed a surveyor by the name of O. H. 


_ Aikine to run the section lines; that A. P. Sprankle (who went on this — 
~. Jand with Nelson on May 13, 1897, to help him locate the lines :) assisted. 

Aikine in running the section lines; that a stake was put up at what 

was supposed to be the southwest corner of the land here in question; _ 


3 that through some mistake this stake was located. about two hundred 


feet too far west; that sighting north from this stake the work done - 
by Nelson on May 13, 1897, was about one hundred feet east of the» 
~ west line of the tract in dispute: that the survey was afterwards cor- 
rected; and that according to the last and correct survey, the work - 
done by Nelson on May 13, was about one hundred feet. west. of the - 


west line of this tract, that is, on the Zeilin ger land. 
It is alleged by the protestant that Nelson did not apply to punches 


this land for his own use and benefit, but for the use and benefit of | 


another. No. testimony was. submitted in support of this allegation 
except that brought out on the cross- examination of Nelson himself. 
From this it appears. that in J ue, | 1897, Nelson gave to one O.S. Stores 
‘‘an option to purchase an assignment, ? as provided for by paragraph 
37 of the circular of July 31, 1882 (1 L. D., 687), in relation. to the sale 
of coal lands; that Stores. paid for this option. $150 in cash and the 
cost of some of the work on the land; that the option ran until Decem- 
ber 15,1897; that Stores failed to take advantage of it and it was for- 
feited. The assignment of a right.to purchase coal lands is recognized 
by the Department when properly executed, and. the fact that Nelson 
gold to Stores an option to Bienes: such an ome does not affect 
his cood faith. 


~The following extracts (orn the Revised Statutes of the United 


States are applicable to the pr eset case: 


| Src. 2348. (In part.) Any person or association of persons, severally qualified, as 

‘above provided, who have opened and improved, or shall hereafter open andimprove, | | 
“any coal mine or mines upon the public lands, and shall be.in actual possession of. 

the same, shall be entitled to a preference-right. of entry, under the preeeang sec- : 


tion, of the mines so opened and improved, 


SE c. 2349. [In part.] All ¢laims under the pr eceding section must be pr esented to 7 
; the register of the proper land- district within sixty days after the date of actual 
possession and the commencement of improv ements ¢ on n the land, by the filing 0 of o 


_ declaratory statement therefor. es 
- Suc. 2351. (In part.] In case. of doutiedng lating upon ‘coal-lands where the 


| improvements shall be commenced, after the third day of March, eighteen hundred ‘ 
and .seventy-three, priority of possession and improvement, followed. by proper 
tos filing and continued good faith, shall. determine the preference- -right to purchase. 
: From these extracts it clearly appears that the right to purchase coal | 
| | lands is initiated by the actual discovery of coal on the land and the 
performance of some act of improvement sufficient to give notice to the’ 


DECISIONS RELATING TO THE PUBLIC LANDS. _— 619. 


' aworld of an intent. to purchase such lands as coal lands. The right to 
purchase such lands can not be initiated by the filing of a declaratory 
_ statement therefor. In case of conflicting claims to coal lands the prefer- | 
_ ence right is determined, not by the date of the filing of the declaratory 
statements (unless, indeed, the prior possessor has filed his declaratory 


statement out of time), but by priority of possession and improvement. 


It appears from Reed’s own statements that -he filed his declaratory 
statement for the land in dispute within ten minutes after he learned 


that it was vacant and before he had performed any act of improve- 


Tl al 
a 3 


Lmminnmn. Gc atae inns aamedemens anal a 


ment thereon. No right was initiated by the filing of this declaratory 


statement, and whatever right he noe dates ou the time he powually 
developed coal on the land. 
It is clear that Reed did not develop coal ou this land on “May 12, 


1897. .He himself says that he did not uncover any coal on that day 


and two of his witnesses say that they were on ‘the land with. him at 


di that time and that they did not see any tools nor did they see Reed do 
| any digging. No coal whatever was discovered on this land by-Reed —_ 


or any one acting for him prior to May 20, 1897, and the thin streak 
disclosed on that day. was unfit for use. Reed’s first actual discovery 


of merchantable coal was on July 1, 1897, when the drill suruek a good 


sized vein. 


At the time that Watson went on fie land ou May 1 13, 1897, Nelson | 


. Was. already at work, but it is alleged that Nelson was ome west of 
this land on the Heilinger. tract. The correeted survey shows that this 


allegation is true, but it appears that Nelson took all reasonable pre- -— 


cautious to get on this land; that he took with him on the morning of 


May 13, aman who had aeeisted in running. the south line of the sec- 


tion; that they found a stake which had been placed at what was sup- 
posed to be the southwest’ corner of the tract in dispute; that they 


sighted north from this stake; that Nelson then began work ata point _ 


about one hundred feet east of the west line as thus located; that the = 


survey of the south line of the section, on which Nelson relied, was 


erroneous; that through no fault of iis the work he did on May 13, 


1897, was actually on the Zeilinger tract, west of the land in dispute; 


that ‘he has never claimed the Zeilinger land; but that he has, from the 


rulings of the Department, to consider. whether, under the circum- 


‘very first, claimed the land here in controversy. . It is unnecessary, . 
however, in view of the other facts disclosed by the record, and of the © 


stances, the discovery made by Nelson on May 13, 1897, was construct- - 


ively upon the land -in dispute and inures to his benefit. On May 19, 


1897, Nelson uncovered a four-foot vein of coal on the forty acres north | 


_ of the tr act here in dispute, that is, on a portion of the one hundred | 
and sixty acres for which he filed his declar atory statement. This 


was prior to any discovery made by Reed. Nelson has, from the very 


first claimed the entire one hundred and sixty acres he is now seeking . 
_to purchase and the notice put up by him on the morning of May 14, ~ 
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1897, aasainea: the land a as. it was s afterwards described i in his declara. ra a = 


. tory statement. 


- In the ease of Hamilton V. Anderson mt) L. D. 108) its was held that be - - 7 


_ it is not necessary that there:should — | 
‘Dé an actual development of coal on each forty: acre subdivision of the one hundred 
and sixty acres for which entry is allowed ‘under the mining laws. 

See also McWilliams et al. v, pe River Coal Association, 25 L. D., 
127, 

It thus appears that apart from any dateidenition of the discovery 3 
and development inade by Nelson on May 13, 1897, on what he supposed 
to be the tract here in controversy but which proved to be on. the Zeil- 
inger tract, Nelson’s right was. initiated by the development on May 
19, 1897, of a four-foot vein of coal on a-portion of the one hundred and — 
sixty acres’ claimed: by him; that this development, aud improvement 


was promptly followed. by the filing of his declaratory. statement, which - 


included the tract in dispute; that Reed. gained no right by. the filing | 
_ of his declaratory statement on May 3 3, 1897, before he had discovered _ 
- or developed coal on this land; and that af the time he initiated his — 
claim by the actual development of coal on the land N eens right had 
already attached to the tract in dispute. - . - 
Your eae decision i is accordin sly affirmed. 


IN <DIAN LANDS-RATLROAD RI GHT OF WAY. 


| Minnesora. AND ‘Manrropa. R.R.Co. 


: The cession. to the United States of the Red Lake Indian lands made | in pur suance of = 


the act of January 14, 1889, was for the sole purpose of disposing of said lands for a 


the benefit of the Indians, and said lands are therefore not pablic lands, subject 
to the general right of way act of March 3, 1875. | 
‘The act of March 2, 1899, granting a right of way for a siivag: ialogeaaki and. tele- 
phone line, through “any. Indian reservation” or through “any lands reserved _ 
for an Indian agency -or for oth er purposes in connection with the Indian serv- _ 
ice,” does not in terms cover lands occupying ‘the status of those ceded under the © 
actof January 14,1889, or necessarily indicate au intention to include such lands _ 
— within the scope of its operation, and the Department i is therefore not justified . . 
in taking any action with respect to said lands, one said act of 1899. : 


Assistant Attorner y- General Van Devanter to the Secretar y of the Interior | 
MMareh 19,1900. | (Ww, Ca oo) a 


I n response to your request for an opinion as to which of two acts” 
(March 3, 1875, 18 Stat. , 482, and March 2, 1899, 30 Stat., 990), applies 
to the right of way asked for by the Minnesota anil Manitoba Railroad 
Company, the following is respectfully submitted: | — 

This company filed eau ne Commissioner of. meee Affairs: an 
application 7 : 


under the provisions ‘of the act of Congress approv ed March 2 | 1899, for autliori ty t to 
survey and locate a line of railroad: across the ceded lands of ths Red Lake Indian res- : 
ervation, beginning on Rainy river. at or uear the mouth of Baudette river, and going 
tie a 4 northwesterly d direction to or near Bultale Point, on the international boundary. 
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‘The Goniaieaione of Indian Affairs submitted the ates to this 7 
Department oe thaw the Sperone be ie and in ‘ils . 
report said: | re 


As the ‘Depatanent is aware, the lands thr sigh and across ‘which: the: company 


geeks to acquire a right of way are embraced in the agreements with the Chippewa 


_ Indians negotiated under the provisions of the act of Congress of January 14, 1889. 
(25 Stat., 642). A diminished reservation was retained. for the use and occupancy of 
the Red Lake Indians and the remainder of the lands were ceded to the United 
States for disposition under the provisions of the act. The title to the land involved 

is therefore in the government; but this Department has retained jurisdiction of the 
lands within the ceded portion of the reservation for the purpose of carrying out the . 
provisions of the said act of J anuary 14, 1889, namely, for the disposal of the said 
lands either as “pine lands” or as “agricultural lands.” So far, therefore, as this — 
office can see, the Departmeut still retains such jurisdiction of the lands as to make © 
it incumbent on the company to secure right otf way over and across the same ander 
the provisions of the said act of March 2, 1899, rather than under the Bev of 
the act of March 3, 1875. = : 


The matter was referred to the Commissioner of the General Tand . 
Office for report, who said— 


‘The Commissioner of Indian Affairs reports that these (naa have not been opened 
to settlement but are still held in a state of reservation for the purpose of carrying: 
out the provisions of the act of January 14, 1889 (25 Stat., 642). This office has fre- 
quently held that the general right of way act does not apply to lands in this con- 
- dition. The company can not therefore pr oceed under the act of 1875 in obtaining | 
the right of way across these lands. . . . 
‘Holding that the act of 1875 does not apply to this ease: I have to ETERS that no | 
. action is required thereon by this ottice. 


The act of 1875, commonly spoken of as “the general right of way 
act,” grants a right of way as ‘through the public lands of the United. 
States.” | ; 
These lands were ceded to. the United States by the  Onincews | 
Indians as a result of negotiations authorized by the act of January 14, | 
1889 (25 Stat., 642), for the purposes and upon the terms specified in | 
said act. That act provided that upon the cession by the Indians 
being obtained and approved the ceded lands should be examined and 
classified as “pine lands” and “aericultural lands,” that the pine 


* lands” should be appraised and sold at publi¢ auction to the highest: 


bidder for cash; that the “agricultural lauds” should be disposed of 
to actual settlers under the provisions of the homestead law with the 
added requirement of a payment of one dollar and twenty- five cents 
per acre, and that the money accruing from the disposal of said lands, 
after deducting the expenses incurred in connection with the. cession 
and disposal, should be, deposited in the Treasury of the United States 
to the credit of the Indians to be paid to them as therein provided. 
, The United States by this cession took over the title of the Indians. | 
- In and to the lands ceded for the sole purpose of disposing of them 
for the benefit of the Indians in the manner designated. They are not 
subject to the operation of the e general land laws. and are not: public 


> tite 
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telephone line — 


through any Indian reservation in any State or meevitory; or cman any sianaa held 
by an Indian tribe or nation in Indian Territory, or through’ any lands reserved for | 


-an Indian agency or for other purposes in connection with the indian ‘service, or 

through any lands which have been allotted to any individual Indian.. 
These lands are no longer within any Indian reservation and are nee 

part of the lands retained as a reservation for the Red Lake band of 


Chippewa Indians which are definitely described by boundaries in the — 


article of cession. They are not in Indian Territory and they have not: 


been allotted to individual Indians, They are not’ “reserved for ar _ 
_ Indian agency or for other purposes in connection with the Indian serv- 
_ice.”” The other purposes here contem plated are such as are similar to a 


a . lands of the United States. ce concur with, the ‘Commissioner of the eee 
General Land Office that the act of 187 5 does. not apply to.these lands. 
‘The act of 1899 grants a right of. way for : a PANS: telegraph and 


that of an Indian agency—that is, such as are connected with the - Fe 
_ practical administration of Indian affairs and for the accomplishment ore 


: of which the lands over which a right of way is sought are set: apart. _ 
_. These lands are not thus reserved, but are directed: to be sold with an 


express limitation as to the manner of their disposal and the applica- _ AS 


tion of the proceeds, and this limitation is of such a character ‘as to. 
exclude their disposal for right of way purposes. It is true, as said by _ 
the Commissioner of Indian Affairs, that this Department still rétains 
- jurisdiction of the lands for the purpose of carrying out the provisions | 


of the act of January 14, 1889, but for that purpose only. The author: 


the absence of a further agreement between the United States and the 


Indians, it is in Congress. The language used in the act of 1899 does | 


ne — ity to make any other disposition than that provided. for by said act — : 
does not rest in this Department. If there is any such authority, in 


not, in terms, cover lands situated as these are, or necessarily indicate | 


that it was the intention to subject them to its provisions and: to that | 
extent modify the act of 1889. In the absence of a reasonably clear > 


indication of an intent to extend the act of 1899 to these lands, this 
Department is not justified in assuming the power to approve a right 
of: way over them or to grant this applicant authority to survey and 
locate a line of railroad across them, or to deal with them otherwise 
than as contemplated by the act of 1889. 
For the reasons given herein I am of opinion that neither of the acts 

referred to applies to the right of way sought to be obtained. | 
- Approved, March 19, 1900, | 

B.A. Hrroncock, | 

| Secretary. 
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SCHOOL TaN eee OF SULY 16, 1894. 


LAW v,. STATE OF Urau. 


The grant.of cies lands. to the State of Utah became operative: on the admission 3 
of the State into the Union; and where at such date a portion of a school section © 
is embraced within a subsisting timber-culturé entry, made prior to the date of 
the granting act, the State. takes title to such land subject only to the entr y= 
man’s right to perfect title under his entry, and if said entry is subsequently : 
canceled the title of the State becomes complete as of the date of admission, to. 

the éxclusion of any preference right on the part of a contestant who secures 
such cancellation. ed ae as | 


‘Secretar, y Hitchcock to ‘the Goninon of the General Land Office, 
(W.V.D) ..  Mareh 19, 1900. Soe Ce GY 


-. The State of Utah appeals fom the decision of your office of Septem-i 
. ber-17, 1898, which directed the allowance of the application: of Albert | 
Ay Law to make homestead entry: for: the SW. + of Sec. 32, ;T:10 N,, - 
~R.1-E., Salt. Lake land district, Utah. | 3 
It appears from the record that. on March 14, 1888, sanitiel K. Me- 
-Murdie made timber-culture entry of said land, and that on June 18,: _ 
1897, Albert A. Law contested said aa on the groune: ‘of non-com- 
| pliance with Jaw. 
The contest resulted in the seccintion of MeMurdie’s sonttes on. May 
— «17, 1898. Law being notified of such cancellation, and of a preference 

right of entry, supposed to accrue to him by reason of his successful: - 
contest, applied to make homestead entry of the tract on July 5, 1898. 
His application was rejected by the local office for the reason that the 
land was a portion of a school section-which had inured to the State of 
Utah under its grant. Law appealed to your office, which reversed: 
the action of the local office and returned his application to make home-: 
stead entry for allowance incase no other objection existed. . fhe State: 
has appealed to this Department. 7 . 
_ In substance, the grounds of the appeal are that the evant of janis 
. for the support of public schools, contained in the act admitting Utah 
as a State, was a grant in praesents and related back and became opera- 
tive from and after the date of the approval of the.admission act on 
July 16, 1894; that Law’s contest against the timber-culture entry of 
MeMurdie was improperly brought, in that it was instituted subsequent 
to the grant, after which the land in question was not subject to entry, - 
the title thereto having then passed inca to the State under the 
terms of the admission act. 

The grant to the. State of Utah for the. support of common ‘eahoolsi is 

' found in the sixth section of the act of J uly 16, 1894 (28 Stat., 107, 109), 
~ and provides, among other things, that upon the admission of the State 


~~ into the Union sections numbered two,- sixteen, thirty-two, and thirty-. 


six in every township of the State are granted to the State for the sup- 
port of common schools, and that where such sections or any parts 
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7 thereof lave Deon: gold or mothers wise ie dispoced 6f “by. or andes author tty | 


of any act of Congress,” other lands equivalent, thereto, in: legal sub- 


divisions of not less than one quarter section and as contiguous asmay 


be to the section in lieu of which the same are taken, are eronwee to - 


the State as indemnity lands. 


‘The grant made-to the State of Utah became ae January 4, 
1896, on the admission of the State into the Union by the areclananen 


of the President (29 Stat., 876), as provided in the admission act (Utah a 


v. Allen et al., 27 L. D. | 5B). 

_ Law’s eontest was initiated. after the admission of the State into the 
Union and resulted in a cancellation of the timber-culture entry of - 
MeMurdie made long prior to the time when Utah became a State.. 

Whatever right MeMurdie secured by reason of his timber-culture | 


entry was subject: to his compliance with law. His entry was canceled = 


for his failure to comply with the law, but whether this failure occurred _ 


* before or after the admission of the State into the Union, is not stated 
and is of no moment. At the time of the State’s admission the fee was) __ 


in the United States and passed to the State subject only to the right . 


of McMurdie to perfect title under his entry, and when that entry was | 
canceled the title of the State became ee as. of the date of 3 


admission, ; 
The tenth section of the act admitting Utah into the one Supra, 


= roviaae: among other things, that the land granted to the State for 
- educational purposes, “shall not be subject to pre- -eniption, homestead 
entry, or any other entry. under the land laws of the United. States, 
% whether surveyed or unsurveyed, but shall be surveyed for school pur- 
_ poses only.” - This section clearly prohibits the initiation of a claim of — 


any character to the specific school lands. granted to the State after its 


os admission into the Union. It follows that the homestead entry of Law : | 


can not be allowed, because the application to make it was made after 


the admission of the State into the Union; and because, further, the ~ 


: contest whereby he claims to have obtained his preference right of entry © 


was also begun after that date. But if his contest had heen com--— 
ineuced prior to the admission of the State, he would be in no better | 
position, The grant to Utah. contains no words of exception which 


would-protect or save a preference right of entry such as is given by 


the second section of the act of May 14,1880 (21 Stat., 140), to snecess- 


ful contestants, and this right, not being a vested one, would therefore 


have been avoided and extinguished by the grant to the State. August _ 


W. Hendrickson (13 L. D., 169, 171);: Yosemite Valley case (15 Wall, 
77); Norton v. Evans e¢ a (39 Fed. Rep., 804). 
The decision of your office is reversed, and the: application of Albert. 


_ Law, to make homestead entry for the tract, will stand rejected. 
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Agruur F, Hogserr. 


Motion for review of departmental decision of December 14, 1899, 29 7 
L. D., 355, denied by Secretary Hitchcock, sane 20, 1900. 3 


HOMESTEAD CONTEST—ACT OF JUNE 16, 1898. 
WALKER 2, SMITH 


The act of June 16,1898, in requiring that under all contests in which the char ge is 
abandonment, it must be proved at the hearing that the settler’s alleged absence 
from the land was not due to his employment in the military or naval service; ’ 
does not prescribe what shall be the measure of proof thus required, nor of what 
it shall consist; and the proof in such case.will be held sufficient when it shows | 
with reasonable’ certainty that.the alleged absence was not due to such emmploy- 
ment and service. a‘ 


Secretary Hitchcock to the Commissioner of the General Land Office, 7m 
(WY Ds) ; , Mareh 24, 1900. _ | (A. S. DP) 


On August 20, 1892, Robert: Smith made tomestead entry No. 10,202, 
for lots 3,4, 9 and 10, Sec, 18, T.6.N,, ) Re 8 W. , Oregon City, Oregon, 
land district. — 


On October 18, 1898, John EL. Walker filed his affidavit of antes | 7 


| against said ontky in which it is alleged that— 


the said entryman has wholly abandoned said entry; that he has not resided on said 
claim for more than three years, nor has has he made any improvements: thereon nor 
cultivated the same at any time since making entry, and that his absence from the - 
land is not due to his a in the gral or naval service of the United. | 
States in time of war. — 


On November 30, 1898, said avalos filed. his affidavit, sloping that. = 

he had made diligent inquiry to ascertain the whereabouts of said — 

Smith but had been unable to locate him, and that he believed that he - 

was a non-resident of the. State of Oregon, and that personal ‘service 

could not be had upon him. 

Notice of contest was issued on October 20, 1898, citing ‘the Sates 
to appear for trial at the local land office on December 12,1898. On 
, December 15, 1898, a new notice of contest was issued citing the parties 
. to appear at the same place on Febru uary 7, 1899. Said notice was pub- . 
. lished according to law, posted in the local land office and on the land, — 
and a copy seut by registered mail addressed to the defendant at Olney, : 
Oregon, his post-office of record, all as required by law. The notice | 
mailed to the defendant was returned unclaimed. : 

_. The contestant appeared with his witnesses on the day fixed for the 
hearin g, and. submitted testimony. The defendant. failed to appear. 
~The evidence shows that the defendant abandoned the land more 

than five years ago and has never returned to it, and that his wher @-. 

abouts are unknown to the witnesses. -_ : 7 
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~The register ‘and receiver found that ihe defendant a ‘failed to com- i ee 


: ply with the homestead law as to residence on, and improvement. and. 


cultivation of the land, and. they pooonmmended that.the entry be can- 


~ celed, and. on March 8,-1899, sent by registered mail a copy of their : te 


decision addressed to the: defendant at Olney, Oregon, but it was 


returned unclaimed. On April 24, 1899, they transmitted therecord to 

~ . - your office and pore that no appeal from their said decision | had oh 
— -been filed. ae 
On November 15, 1899, your office rendered a decision cones the 


ease to the local office for further hearing upon the allegation that the 


“s in the military or naval service of the United States, and. from your Ls 


absence of the defendant from the land is not due to his employment s 


said decision the contestant has appealed to this Depar tment. = 
The act of June 16, 1898 (30 Stat., 473), provides that ivet eafter 


- no contest shall be initiated on thé onorid of abandonment, nor alle-. “So 


gation of abandonment sustained against any such settler, unless it 


~ shall be alleged i in the preliminary affidavit or affidavits of contest anh 

| proved at the hearing, that the settler’s alleged absence from the Jand _ 

- Was not due to his employment as a soldier, sailor or marine inthe - 

_ service of the United States in the war with Spain or any other war in- 7 : 

which the United States might be engaged. The affidavit i in thecase 

_. at bar contains the prescribed allegation, and therefore gave jurisdic. 
- .. tion to the local officers to issue notice and hear the contest. Congress as 


= has not prescribed what shall be the measure of proof required, nor of 


: that he did not want the entry. The proof farther shows that he.) *. 
remained in the vicinity and worked for the witness McFarland fora 
. year or two afterward but did not go upon or improve the claim. He , 

then left, and has not been on the land for more than five years. Itis : 

2 thus shown that he did not abandon it on account of such early ae 
i or ser vice. a 
eo Tt being shown by the proof that his avdndon went of the eiitry. was ue 
= because he did-not want the land, it is fair to presume that his contin- 


- what.it shall consist, but the proof will be held to be sufficient when it : a 
shows with reasona ble certainty that such absence was not due to such a 


employment and service. 

In the case at bar it is shown by the pier offered at the hearing, 
that after making the entry the defendant had the land surveyed and 
finding that it did not embrace the land be supposed it would he said — 


ued absence from the land is due to the same cause, and therefore not 
to. employment i in the army or navy of the United States. 


Your said decision is therefore reversed, and es entry will be poe 


canceled.” 
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MINING CLAIM—CITIZENSHIP-SECTION 2819 R. S. 
Seneunay LODE CLAIM. . 


To entitle an applicant, who has déclared his intention to ‘become a citizen of: the | 
_ United States, to a niineral patent. under section 9319 R. S., it must appear that | 
such intention i is a bona fide existing one at the time of purchase. , 


Secretary Hitchcock tothe Commissioner of the General Land Office, 
(W.V.D.) 0 OO. _ March 28, 1900. —. (W. ALE.) 


May 20, 1898, Rawlinson T. Bayliss, through his iaip authorized — 
attorney in fact, made mineral entry No. 3601, for the Saturday lode— 
- Inining claim in the Helena, Montana, land districts | 
_ With the entry papers was filed an affidavit.signed by two didn. | 
_-ested persons, to the effect that the claimant had filed his declaration 
of intention to become a citizen, but that he was not at that time (Feb- 
ruary 23, 1898) in the United States. | 
When tis matter came before your office for seamination: it was held 
that this affidavit could not be accepted in lieu of the evidence required 
by section 2321 of the Revised Statutes, U.S. The local officers were 
accordingly directed to call upon the claimant to furnish the affidavit 
specified in paragraph 70 of the mining regulations. | 
December 31, 1898, the register and receiver forwarded to your office 
an affidavit Seocuted by the claimant in London, England, and attested 
by the deputy consul general of. the United Sintes at that place, from 
which ‘it appears. that the claimant was born in London in 1855, and 
that on May 17, 1887, he filed in the district court of the third judicial - 
district of Montana, his declaration of intention to become-a citizen of 
the United States. It was not stated in that affidavit where his place 
of residence was and by letter of January 11, 1899, your office called 
- upon him to furnish this additional foci | 
| March 25, 1899, the register and receiver transmitted to your office a 
supplementary affidavit executed. by the claimant on March 10, 1899, = 
before the consul: general of the United States at London, England; in 
which it is stated that claimant’s present place of residence Was in ad- 
_vertently omitted from the former affidavit: 


That he is now residing temporarily at the Alexandra Hotel, yyae Park Corner, | 
in the county of London, and has at present no other resiclence i in the United King dom . 
of Great Britain or elsewhere. 


~ April 10, 1899, your office held: that if the slaimanve: aeulneation of | 


- intention to become a citizen of the. United States was not bona Side, or 


if he had since abandoned such. intention, he is not qualified to make a 
- mineral entry; that twelve years have elapsed since he filed his declara- 


| tion of intention to become a citizen; that hehasreturned to the country __ 


of his birth, where he is now residing, without any claim of residence 
elsewhere; and that it appears from these facts that he either had no 
bona fide intention of peronnne a citizen of the United States or has 
- now abandoned it. . 3 | | 
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| ‘The: local. officers were accordingly directed to notify him that i — 
ran would be allowed sixty days. from notice in which to show cause why 


| “his entry should not be canceled or to appeal from said decision, fail. : 


ma ing which his.entry would be canceled without further notice. 


From this action the claimant has appealed to. the Department. ' 


| Section 2319 of the Revised Statutes of the United States provides that = 


all valuable mineral -deposits In lands belonging to the United States, both sur veyed | 
and unsurveyed, are hereby declared to be free and open to exploration and purchase, 


and the lands in which they are found to occupation and purchase, by citizens no 


the United States and those who hav e declared their intention to become such. 


‘hs declaration of. intention to become a citizen of. the United States : 


‘must be made under oath before a court of record (Sec.. 2165 h.S.U.8.),. 

- and in the absence of clear proof to the contrary is presumed tobe — 
made in good faith. This intention may be abandoned, however, before 
admission to full citizenship, and in such a case the privilege of explora- ac 

tion and purchase of mineral lands of the United States conferred by 


section 2319 upon those who have declared their intention to become | 
citizens is lost. In other words, the intention to become a citizen of © 
the United States must be a bona fide existing one at the tame of pur- oe 
chase in order to entitle the applicant to a patent. 
- he question is presented in this case as to whether the Shae | 
here has abandoned his intention to become a citizen of the United - 
: States, but the evidence on that point is meager and. unsatisfactory. | 
You are accordingly directed to call upon him to state under. oath 
whether at the time of his entry, May 20, 1898, he had given up his domi- 
cile and permanent residence in this eountey, and whether it was then — 


~ still his intention to become a citizen of the United States. In case he 


fails to furnish this information within a reasonable time, after due 

. Notice, it will be presumed that he has abandoned such intention and 

his. entry will be canceled; but if the required information is given, you 
will consider it in connection with the other facts disclosed by the rec- - 


ord and dispose of the case one Your office decision IS SO = | 
“= modified. : s- 8 ae — 


| INDIAN LANDS—-PUYALLUP ALLOTMENTS—ACT OF AUGUST 9, 1888. _ 
| | OPINION. OTe ae | 


In determining the ownership of Puyallup allotted lands the rule of descent, as to 

the rights of white men who have married Indian women, is uuaffected by the | 

_ provisions of the act of August 9, 1888, as said act does not extend to. allotments | 

but is limited: in its application to tribal property. a 

| The opinion of Jauuary 25, 1895, 20 L. D., 157, modified, in so far as At casita a 

. white men from the inheritance of allotment prOperny, or makes said act appli- 
cable thereto. 


: Assistant Attorney y- General Van Devanter to the oe y of of the Taterior, : 
| | March 28,1900. (OL Ge) 


soa ‘December rae 1894, the Commissioner of Indian Affairs trans- — 


mitted to the 2 Department with his report thereon, a letter from the | 
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chairman: of the Puyallup. indian | commission, ie asked for instruc- 

tions on certain matters s relating to the duties of said commission. 

_ This letter, as well as the report, was referred to the then Assistant — 

Attorney- General for an opinion upon the questions therein presented 

among which was the following: ‘“* What rules are to be applied to the. 

descent of. Indian Jands where the original allottees or some of them. 
have died?” — : 

_ - In response to the above reference, an opinion was rendered by the . 
Assistant Attorney-General January 25, 1895 (20 L. D., 157), which 
held as to the. status of white men who are married to Onnaaue) as 

follows: a | 

i However, since the act of August 9. 1888 (25 Stat.,.392), a whats man, not a mem- 
ber of the tribe, marrying a Puyallup woman, can acquire no vight by virtue of said 
marriage, in any allotment, or any tribal property, to which said woman may be 
entitléd, and hence such a man would be excluded from the operation of the rule 
above stated. I am of the opinion that a- white man who had prior to the act of — 
1888, supra, married a Puyallup woman, and who had not been reg guiarly incorporated | 
as a member of said tribe, could not be regarded as a member of the family under _ 

. the treaty, because not.an Indian, and hence would not come w ithin the purview of 
any rule of descent prescribed by the President to secure possession of said home 

to the family, and I reconimend that the rule as above sian a be modified SO 

as to exclude said men from its operation. . 

In other words, the manner of determining who are the heirs of a deceased holder 
‘fin fee simple or for the life of another,” under the laws of the State of Washing- | 
ton, should be pursued in ascertaining who are the heits of deceased allottees, with 


7 the exceptions, that white men not members of the tribe, married to Puyallup Indians | 


since August 9; 1888, and white men not incorporated in the tribe, who pr lor to ‘that 


_ date married Puyallup womeu, be not considered. 


Nevertheless, to save any question concerning the title thereto, I am of the opinion 
_ that the consent of such men to the sale of the allotments - in which their deceased. : 
wives may have been interested i is advisable. . 4 


The Secretary of the Interior having approved this opinion the same 


was transmitted to the Puyallup commissioners for their information — 


and guidance in ascertaining who are the heirs. of deceased ae oe 
allottees. . 

January 18, 1900, the Pommisaonse of Indian Affairs addressed a 
communteation: to you, which has been referred to me for opinion, and_ 
which, after referring to the Assistant Attorney- General’s opinion of 
January 25, 1895, contains the following statement: | 

Under date of December 29, 1899, Commissioner Snowden addressed a letter to this 
office stating that Charles Case, a white man, and Katie Adams, a Puyallap Indian 


“woman, were matried on April 6, 1895; that Katie Case is now decea sed and-in view 
of the opinion of the Assistant Meena. General relative to white men married to 


Indian women, above referred to, and the instructions her etofore given.by thisoffice  —— 


in respect to the ascertainment of the allottees and true.owners of Puyallup allot-. 
ments and the heirs of deceased allottees, he desired to be informed whether the 
_ said white man, Charles Case, is one of the legal heirs of Katie Case, who. has a 
one-third interest. in Puy allup patents Nos. 10 and 125. 7 | 


The Commissioner of Indian Affairs, after then ising to the fol- 
lowing language of the said opinion of January, 25, 1895: “ However, 
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since the act of Angust 9 , 1888 (25 Stat, 392), a "white man, nota 


member of the tribe, marrying a Puyallup woman,can acquire noright 


4, DY virtue of said marriage, In. any allotment, or any tribal property to 


which said woman may be entitled; and hence such a man would be =) 


excluded from the operation of the rule,” invites. attention to the fact 


that the word “allotment” does not occur in section 1 of the said act 


of August 9, 1888, and submits that the said section “relates solely to 


tribal property, to the tribal privilege, or to the tribal interest which | 


an Indian woman may have therein, and not to an allotment of land. 0 - 
He therefore. requests a reconsideration of the opinion of January 29, 
1895, “in order that it may be modified. in accordance with the provi- 


sions of the said act of August 9, 1888, which relates, in the opinion 
of this office, to tribal property, and not’ individual allotments. Meas 


The Puyallup reservation was set apart under the treaty of Decem- 


ber 26, 1854 (10 Stat., 4182); which contains the following provision: 


’ Art. 6. The President may... . at his discretion, cause the whole or any. Por- 
tion of the lands hereby ieaprved: or of such other land as may be selected in lieu 
thereof, to be surveyed into lots, and assign the same tosucli indiy iduals or families 
as are willing to avail themselves of the privilege, and-will locate on the same as.a 
permanent Home, on the same terms and subject to the same regulations as are pro- 
vided in the sixth article of the treaty with the Omahas, so far as the same may be 
applicable. 


Article 6 of the treaty with the Omahas-(10 Stat, 1044) is In n part as 
follows: 


and he (the President} may prescribe such rules and regulations as will ensure to 
the family in case of the death of the head thereof, the posseeeyen aud enjoyment of 
~ sueh nporanen home and improvements thereon. 


In pursuance of the foregoing, allotments were made to to the Puy- 
' allup Indians February 1, 1884, and were approved by the Department 
- October 21, 1884. Patents were issued January 30, 1886, by the terms 


of which the lands described therein were given and granted to the 
allottee, ‘and to his heirs.” No ‘specific declaration, however,.as.to.. _ 
the descent of these allotted lands, in case of the death of the allottee, — 
_ appears to have been made by the President or the Secretary of the | 
Interior under his direction prior to November 14, 1893, when instruc- — 
- tions to a- commission appointed under the act of. M aan 3, 1893 (27. 


Stat., 612, 633), to’ sell portions of said lands were approved by the . 


“epartiont: ‘Under the general allotment act of February 8, 1887 - 


7 (de Stat.,388) itis provided that the law of descent in force in the at 


State or Territory where. such lands are located shall apply thereto 


after the same have been patented. On February 6, 1892, the Secre- 


- tary of the Interior, m™ transmitting to: the President the report of the ae 


former Puyallup commission, stated that the heirs of Puyallup allottees 


_ should be ascertained according to the laws of the State of Washing- 


ton, with the aceon of a a similar to that contained t in section a | 
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5 of the amendatory act of February 28, 1891 (26 Stati, 794), respect: | 

‘ing illegitimate children. The act of March 3, 1893, supra, made it the | 
duty of the commission appointed tliereunder’ to “ascertain. who are 
. the true owners of the allotted Jands;” and the instructions to said com. .— 
mission, approved November 14, 1893, and hereinbefore referred to, 
directed that in case of deceased allottees their heirs were to be deter- 
mined according to the law of descent of the State of Washington, 
‘In the opinion of the Assistant Attorney General of January 25, 1895, 
it was held that these instructions, approved by the Secretary of the 
Interior, were “in effect a rule of descent prescribed by the President, 
is absolute and authoritative, and in complete accord with the policy — 
of the government concerning the descent of allotted Indian lands, 
established long before the patenting of these lands.” The Commis- 


; sioner of Indian Affairs states that the Puyallup lands have been pat- 


. ented ; the fee is therefore in the allottee subject only to certain ‘restric- 
tions as to alienation and leasing. -As the heirs of a Puyallup allottee 
are thus to be ascertained according to the law of the State of Wash- 
“Ington, it follows that in case of the death of a Puyallup woman mar- 
ried to a white man, her heirs are to be determined in the same manner, - 
unless there is some inhibition in the act of August 9, 1888. | 


It will be observed that: the foregoing fonislation and regulations — ; 


refer solely to allotment property. There appears to have been no leg- 
islation respecting the right to tribal property of a white man, through 
marriage to an Indian woman, as distinct from an allotment, prior to 


. the said act of Aug ust 9, 1888, section 1 of which provides— 


That no white man, not other wise a member of an y tribe of Indians, who may here-_ 
after marry an Indian woman, member of any Indian tribe in the United States, or 
any of its territories, except the Five Civilized Tribes in the Indian Territory, shall | 
_ by such marriage hereettee acquire any rights to any tr ibal property, privilege, or 
_ interest whatever to which aby meniber of such tr ihe i is entitled. | 


‘This section, enacted: to meet this condition among others, has refer- 
ence solely to tribal property. Section 2 also refers to tribal property — 
and to no other kind of property. That section reads as follows: | 

That every Indian woman, member of any such tribe of Indians, who may here- | 
after-be married to any citizen of the United States, i is hereby declared to. become | 
by such marriage a citizen of the United States, with all the rights, privileges, and. 
immunities of any such citizen, being a married woman: Provided, That nothing in 
this act contained shall impair or in any way affect the right or title of such married 
woman to any tribal property or any interest therein. 


| By the first. section, a white man, not otherwise | & dienes of any 
tribe of Indians, who marries an Indian woman subsequently to the 
passage of said act does not by Such marriage. “ acquire any right to 
any tribal property, privilege, or interest whatever to which any mem- - 
ber of such tribe is entitled.” This legislation, in my opinion, does not : 
include an allotment which is not tribal property. .. “se 
Tt LHereHOre? concur in the conclusion of the Commissioner of rere 
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7 Affairs atl am of opinion “that, in $0. a as the opinion of. Ts anuary 25, 
(1895, excepts white men from an inheritance in. allotment. property, or 
makes the act of Angel FP 1888, epee heey it should not be~ 
followed. — 
_ Approved, March 28, 1900. 
: zz. A. uncncocx, - 
- Seoretary Ye. 


see CIRCULAR 2 RELATING TO DEPOSITS: BY RAILROAD > COMPANIES FOR THE 


SURVEY ‘OF PUBLIC LANDS, 


DEPARTMENT oF THE INC ERIOR, 
ae | GENERAL LAND OFFICE; es 
| Washing gton, D. C., April 8, 1899. 
To United States Surveyors General and Reg hla and Receiver 8 of United ; 
States District Land. Offices. an, : : 
GENTLEMEN: Your attention. is ‘invited to the act of Congress _ 
approved February 27 OTE 1899 (30 Stat., 892), entitled “An Act toauthor- 
~ ize the Commissioner of the General Land Office to. cause public lands. . 
to be surveyed i in certain’ cases, H ‘The act reads as follows: - 


. Be it enacted by the & Senate and House of Repr esentatives of the United States os dae ica 
in. Congress. assembled, That when any railroad company claiming a grant of land — 


- under any act of Congress, desiring to secure the survey of any unsiurveyed lands 
within the limits of its grant, shall file ab ap yplication therefor in writing with the 
surveyor-general of the State in which the lands souglit to be surveyed are situated, 


and deposit i in a proper United States depository to the credit of the United States — a4 


a sun Sufficient to pay for such survey and for the examination thereof pursuant to - 
law and the rules and regulations of the Department of the Interior: under the direc- 
tion of the Commissioner of the General Land Office, it shall thereapon be the duty 
_of the Conmissioner of the General Land Office, or the Director of the Geological 
Survey, as the case may be, to cause said lands to be surveyed, | 
For any deposits made by any railroad company hereunder, certificates shall be le 


~.. issued, which may be. used by such railroad company, its successors OF assigns,. to 


. the same extent as cash is now allowed i in payment of entries of public lands under | 
” existing’ law and regulations for any public lands of the United States in the States 
where the surveys were made, or for any sur vey or office fees due the United States 


_ from such railroad company on account of surveys of lands within its grant. The 


; __ Secretary of the Interior shall provide such rules and reg ulations as may be neces- 
aay for carr ying out the foregoing provisions. 


‘The provisions of law heretofore governing the sarvey. fanier ih : en 


deposit system) of unsurveyed lands within the limits of a railroad land | | 
grant are contained in the act. of August. 20, 1894 (28 Staits., 423), 


amending sections 2401, 2402, and 2403 of the Revised Statutes of the ele 


oo oe States. 


‘The rules and regulations | as heretofore: prescribed. 6 this Bet oe 


| ment as necessary for carrying out. the provisions of said act of August — 


ae 7 20, 1894, are contained in the cireular ‘of this office dated August Mees i 


1395 ale L. D. 7); and you are advised t that. said rules and reg gulations > 
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are ‘applicable to the act of Teheay, a7, 1899; quoted above, aia now : 


in effect. 
~The survey ors- -general, however, in furnishing the applicants with 
~ an estimate as to the cost of the surveys desired, including the cost of | 
both the field and office work (as heretofore required by paragraph 12, 
page 3, of said instructions), will hereafter include in their estimate the | 
cost of the examination of such eurveye as may -be applied for oy said 
railroad companies. 
The triplicate of the set of certificates issued. in the name e of | a rall- 
road company for amounts deposited on account of such surveys will not. 
only be receivable from such railroad company, its successors or assigns,’ 


by the receivers of public moneys for the several United States dis- . 


trict land offices, in accordance with paragraph 20, page 4, of said. cir- - 
cular of instructions dated August 7, 1895, but said certificates may — 
_ also be surrendered to the Commissioner of the General Land Office by | 
such railroad company, its successors or assigns, in payment for any. - 
survey or office fees due the United States from such railroad company 
on account of surveys of lands within its grant. 
Very respectfully, 
a a - BINGER HERMANN, 


: a =e Commissioner. 
neeaed: | Se 
i. A. Hrrencock, | 
Secretary Y. 


RAILROAD LANDS—SECTION Ds ACT OF MARCH By 1887. 
MILLER vy. TACOMA LAND ComPANY. | 


A settlement claim to railroad land acquired after the passage of the act of March 
3, 1887, and subsequent to the sale of the land by the railroad company, will 
not defeat the right of the purchaser to perfect title under scction 5 of said act. 
It is not. necessary, on the part of a purchaser. from a railroad company, to invoke 
the protective provisions of said section, until such time as it has been authori- 
tatively determined that the title of the railroad company has failed. 


.- ‘One knowing that land is claimed by a railroad company under its grant, and hav- - 





ing constructive notice of the sale thereof, as shown by a recorded deed, can not. | 
thereafter initiate any right to such land which will defeat the ri ight of the pur- 
chaser from the company to perfect title under said section. | 
Secretary Hitchcock to the Commisstoner of the General Land Office, | 
| (Ww. YD * March 28, 1900. 5. POs BG) 


- George L. Miller has appealed from your office necator of Septem- | 
bes 20, 1898, rejecting his application to make homestead entry for lots 


“2°93, 4nd 5, and the SE. 4 of the NW. 4 of Sec, 17; T.. 19 N., B.2 E., 


Olympia ina district, Washington, and holding that the Tacoma Land 
Company. is entitled to make payment to the United States and 


' receive a patent for said land under the provisions of section 5 of the . : | 
act of March 3, 1887 (24 Stat., 556; 557-558). Said section is as follows: | 


That where any said company shall have sold to citizens of the United States, or. 
to persons who have declared their intention to become such citizens, asa part of its 
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Scag lands not sheerea to or for the use of such company, sai id ieee being fie. 
‘numbered. sections prescribed in the grant, and beiug coterminous with the con- 


structed parts of said road, and where the lands so sold are: for any reason excepted — : 
frum the operation of the grant to said company, it shall be lawful for the bona fide | 


purchaser thereof from said -compauy to make payment to the United States for said 


~ lands at the ordinary government price for like Jands, and therenpon patents shall 


issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
all lands shall be excepted from the provisions of this section which at the date of | 
such sales were in the bona fide occupation of adverse claimants under the pre- © 

emption or homestead laws of the United States, and whose claims and occupation | 


have not since: been voluntarily abandoned, as to which excepted lands the said n 


pre-emption and homestead claimants shall be permitted to perfect their proofs and ~ 


} . ‘entries and receive patents therefor: Provided further, .That this section shall not 


apply to lands settled upon subseqnent to the first day of December, eighteen hun- 

- dred and eighty-two, by persons claiming to enter the same under the settlement 

: laws of the United States, as to which lands the parties claiming the same as atone: 
- gaid shall be entitled to prove up and enter as in other like cases. _ Ss 


‘The land in controversy is within the primary limits of the: grant to 


the Northern Pacific Railroad Company by the joint resolution of — | 
- May 31, 1870 (16 Stat., 378), is a numbered section prescribed in the — 


erant, is coterminous with the line of constructed road from Portland, 
Oregon, to Tacoma, Washington, as definitely located May 14, 1874, | 
has not been conveyed to or for the use of said company, it having : 


= been excepted from the operation of the grant by reason of the dona- mk 


| tion claim of one’ Allen Saunders therefor, filed April 30, 1855, which 
was a claim of record at the date of the Beat and was sold by the 
railroad company, December 30, 1874, to the Tacoma Land Company, — 


a corporation under the laws of the State of penises and. there- 7 
fore a citizen of the United States. _ > i. 

At the date of the sale to the Tacoma Land Gatipaie aut jaita ae 

“noti in the bona fide occupation of an adverse claimant, whose claim | 


“and occupation have not since been voluntarily abandoned, and, if said — 


land company was a bona fide purchaser of the land from the railroad. 
company, it has the right to make proof and payment to the United 
- States for said lands at the ordinary government price for like lands. | 
and receive a patent therefor from the United States, unless, under the 


“ - facts of this case, that right is defeated by the secoud proviso of said = 
— section, See departmental decision of February 11, 1898,in the case of 


- the Northern Pacific Railroad Company v. George L. Miller (unreported); ee 


Oe. Tacoma Land Company v. Nerthern Pacific Railroad Company et al. | 


— (26 L. D., 503); Bardon o. Northern Pacific Railro vad Company, | 
U.8., 535). | | 
Miller’s application to enter said land was filed December 14, 1893, 


- . and he does not claim to have made settlement prior to.that ante. The 


settlement contemplated by the second proviso is a settlement subse- _ 


ec quent to December 1, 1882, and prior to March 3, 1887, the date of the - - 


os act. A. settlement claim acquired after the passage of the act of March 


| 3, 1887, and subsequent to the sale of the land by the railroad company, | 


; wil not coe ane nee of the purchaser to oan its title. Holton Dae 7 
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et al. v. Rutledge (20 is D. pea e: The application of the Tacoma Land. - > 


Company was not filed i August 8, 1895, and it appears that at 
that time Miller had built a house upon the land and was living in it,. 
and it is contended, in effect, that said company was in laches in pre- 
senting its claims, and ought not now be heard to dispute Miller’s set-_ 
tlement claim. This contention is without force. The railroad. com- 
pany listed this land August 27, 1884, the decision of the Department 
holding that said land was excepted from the grant was not inade until 
February 11,1898, and the company’s listing thereof was not canceled — 
by your office until September 20,1898. The sale by the railroad com- 
pany to the land company, December 30, 1874, is evidenced by a deed. 
of general warranty of that date, duly recorded Mareh 10, 1875, and c 
until it had been authoritatively determined that the title of the rail- 
road company had failed, the Tacoma Land Company had the right to | 
rely upon: that title. It was not compelled to question its ewn title, | 


and when it volunteered to do so by filing its application to purchase 


_ the land from: the United States, the railroad company resisted the 
application, on the ground that the railroad company’s title had not 


failed. There was no lack of diligence. On the contrary, the land’ — 


company applied to purchase the land before it had been declared that — 
its title through the railroad company had failed, and therefore before © 
it was necessary to make such application to protect its rights under 
section 5 of the act of March 3, 1887, Moreover, Miller knowing that 


the land in controversy was of an odd-numbered section in the primary 


‘limits of the grant to the railroad company, and having at. least.con- 
structive notice of the sale to the land company, as shown by the 
recorded deed, could not thereafter initiate any right which would 


defeat the land compani’s right to purchase under the fifth section of 


the act. Tacoma Land Spel 2. Northern Pacific Railroad Company, 
SUPE. a 

There is nothing in the record to rebut tie prima facie ete ve 
by the deed that the Tacoma Land Company is a bona fide purchaser of — 
the land involved. The decision appealed from is therefore affirmed. 


- MINING CLAIM—PROOF OF EXPENDITURE. 
REx LODE CLAIM. 


The fact that the requisite expenditure on a mining claim is not shown to have 
been made prior to-the expiration of the period of publication of a notice of 
_ application for patent is not material, where a new notice of the application 
is subsequently: published under which the proof of expenditure is reonlarly 
. furnished. 


Scoretary y Hitcheock to the Commissioner of the Genes al Lana, Offi Cl, 
Bue Vv. D,) ee March 28, 1900. : oo (C. J. W.) 


December 27, 1898, the Colorado Development Company made min- 
eral entry No. 1865, for the Rex lode mining claim, Pueblo, Colorado, | ms 
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aites having three times ‘published: toe of the ‘application: or ier 


: - statutory period, the last of said publications commencing February _ 


27,1897. Said successive publications appear to. have been made upon 2 


— the same application, filed April 4, 1896, and for the purpose of allow: 
ing the applicant to comply with the requirement of section 2325 Re- - 
vised Statutes, as to the filing of the certificate of the United. States 
surveyor-general, that five hundred dollars’ worth of labor had been 
expended, or improvements made upon. the claim, by said company or 
its grantors. The proof appears to have been complete at. the expira- 
tion of each of the publications made, except that as to the first and 
second, the required surveyor-general’s certificate had not been filed. 

This eertil bate: dated February 11, 1897, , Was. not filed in the local office 


until February 12,1897, | 


May 5, 1899, your office addressed a communic earions tothe United “ 
2 States surveyor: -general of Colorado, contaiuiug the following Statement: : 


‘As the required amount of insprovemen'ts had hot been made on the claim at the 
- date of survey, the certificate of the sur veyor-general, dated F ebruary 1, 1897, was- 


Gee farnished stating that the. improv ements consisted of a shaft 5 27-4, 10 ft. deep, fg eee 


| valued at $75, and shaft 4 x 8 ft., 94 ft: deep, valued at $1, 000, but it was not shown’ _ 


. that: at least.4500 worth of improvements. were placed on the claim prior ‘to. the - 
- expiration of the first periodof publication; viz., June 3, 1896. This must be shown, 
You wili therefore require the claimant to furnish : a certificate: by: the deputy mineral 
—. surveyor stating wheu the statutory amount of improvements were ewes and = 


_ -you will report in the matter. o- 


> The. claimant was ‘allowed. sixty oe ‘within aie to. furnish: the: 
required evidence or to appeal, in default of. which it was stated the 


i entry would be canceled without further notice. si 5 
«Phe claimant has appealed from your office’ decision, alléatae error 
_.in requiring it to furnish - evideuce that the stated. expenditure in 


~~ labor or improvements on the claim had been made prior to the expira- 
tion ofa period of publication under which it claims nothing, and error 


in. not holding that the surveyor- general's certificate | showing such 


| expenditure to have beeu made: prior to the expiration of. the period of | 
publication of notice, next pr eveding its entry, the only one upon which | 
it relies, was sufficient. 3 7 7 
The first two publicatious of ee by ae applicant- for ees to . 
which your office refers, are without significance in the case and need 
not have been.referred to at all, since the applicant did not complete its - 
proof under them. A third notice of the application for patent was. 
duly published for sixty days, commencing February 27, 1897, and 
under that notice, the required proof as to the expenditure in labor or 
improvenients on the claim, was reg vous, ae ve oe is in all 


-. respects sufficient. 
Your office decision is iosoedinaly novensed: and. if the proofs are 


. — found otherwise regular, the entry will be ee to patent i in’ its order. | 
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PRICE OF COAL LAND. 


CLINTON S. CONANT. 


_ The price of ar land. is determined by the distance of the land .from a completed _ 


railroad, irrespective of lis distance from the nearest shipping ears on such 
Toa. | , a - 


“apareaiy: Hitchcock to the’ Aoimaxond: of ‘the Gener al Tia Office, s, 
OMe Ned) . be March 29, 1900. —o (A. B. PB.) 


January 26, 1899, Clinton S. Vonant applied to enter lots 2 and 3 of 
_ section 33, T. 149 N. ,k. 74 W., Devil’s Lake, North Dakota, containing 
29.70 acres, as coal lands, and made tender of $10 per. acre as cpne Dur 
chase price therefor. | ; 
The local officers rejected the eoteon on the ground that the — 
lands applied for are situated within fifteen miles of a completed rail. 
road, and cannot therefore. be entered at less than $20 per acre. © 
- Upon appeal by Conant, your office, by decision of June 6; 1899, 
affirmed the action below, and bhereunen Conant appealed te the : 
: Department. - 
“Itis not questioned that the lands applied for are in fact situated 
within fifteen miles of the Minneapolis, St. Paul and Sault Ste. Marie 
_ Railroad, but it is contended that Inasmuch as said lands are more 
than fifteen miles from the nearest shipping point on said railroad, they 
are therefore subject to sale and entry at $10 per acre. 7 . 
. The statute regulating the disposal of coal lands (sections 9347 to 
ie 2359 , inclusive, Revised Statutes), provides, amongst other things, that 
| they shall be subject to entry by the persons entitled— | 


upon payment to the receiver of not less than ten apilare per acre for such lands, 
where the same shail be situated more than fifteen miles from < any completed rail~ 


- . road, and not less than twenty dollars-per acre fOr such lands as shall be within 
- fifteen miles of such road. 


In the case of Frank — et ab. (2 L. D., 730, 733), sais cesta s 
— considered the provision of the statute just quoted and held the same - 
_ to mean that coal lands “must be paid for at the rate of $20 per acre 
_ where it lies within 15 miles of a completed railroad, not an accessible | 
completed railroad.” The same principle applies to the present case. 
_ The lands are within fifteen miles of a completed railroad, and the law, - 
in plain and unequivocal ter ms, requires that they shall be paid for at - 
the price of $20 per acre. To give the statute the construction ‘con- 
~ tended for would necessitate the importation of words into the same. 
in order. to change its meaning ; : and oe there is no authority to do. 
Newhall v. Sanger (92 U.8., 761, 765). - a tat 
zee decision 28 your office i is. accordingly affirmed. 
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, APPLICATION FOR, SURVEY—ISLAND—WITHDRAWAL. 2 

| “Mac EB. Courr, on 
The © Depa iment may properly décline to entertain an. onlin ation for the survey of | 
an island, where, in the opinion of the Secretary of War, the island should be | 


retained by the government, with a view to its future esrpsuen t0r military, _ 
PUEDOes: . ot, 


_ Secretary Hitéhoock’ to the Oona: ot the General Land Office, 


(W.V.D) March 31, 1900. (OW. P.) 


Mac E. Cait Has appealed from your office decision of September 
21, 1899, denying his application for. the survey of two islands in sec- 
ee 1%, township | 36. north, range 2 2 west, Bh a land district, 
Washinton. | | 

On May 6, 1899, Mae E. Ocak: of. ee San Ju nan sanity: Wash- 


.. ington, filed in the surveyor- general’s office at ‘Olympia, Washington, “ | 


an application for the survey.of two islands shown upon a diagram 
accompanying the oe aeuee to be in West. Sound in section 17, town: 
ship 36 north, range 2 west, Willamette meridian, Washing ton. 


... The joint affidavit on pa ge 2 of the application shows that theislands 
contain an aggregate area of 20.35 acres of land ; that.the width of the . 
channel on either side between the islands and the main shoresisabout 
one hundred feet, and the depth thereof at ordinary stages of the 
water about six feet; that the islands are about ten to fifteen feet a 
above high water mare. not subject to overflow, and the land fitfor 
= agricultural purposes aie that improvements have been made upon 
the islands by the applicant. as follows: ‘Five acres slashed and i e 

~ small shanty built,” and that the value thereof is about $25, : 


Notice of the applicant's intention to apply for the survey appears to . 


2 ; have been served upon the owners of: the adjoining lands upon the 
| shores opposite the islands, and no oe appear to have been. fled 
against the application.. 


On June 14, 1899, your office Riirolsit a , communication to the Beake: 


tary of the Interior; calling attention to said. application and stating 


that the islands in question being situated i in the waters north of Puget 
Sound, within the limits awarded to the United States. by the decision 
of the ‘Bmperor of. Germany, of October 21, 1872, might: be needed as 


reservations for public purposes, and ‘requesting before taking action 


on said application that the War, Treasury, and Navy Departments be 
called upon for reports as to whether the islands were likely to be 


needed i in the future for military, light- house, or other public pur aa 
under. the jurisdiction of said Departments. 


In the letter of the Secretary of War, dated July 5 5, 1899, in answer _ 
to the request of this Departinent. to inform it whether fesse islands — 


were isely to be needed i in ) the future for military pur poses, it is stated : 


as follows: 
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1 nee to inform you that the board of e eng eineers, to woul the matter was referred, 
reports as follows:. 

“The probable future development of the Pu get Seanie seine will, it is a believed, 
draw attention to needs that cannot now be definitely foreseen.. It is easily con- 
ceivable that at some future time the United States -may desire Possession of the 
islands described within.’ They He near the comparatively uarrow entrance to a 
deep water: harbor, and are well located to serve as the sites of defensive works. 
- Under these circum stances, it is the opinion of the board of engineers that the United 

States should. retain possession of these islands.” - 

The chief of engineers, U. 8. Army, concurs in the views sunteeied by the board 
7 of engineers, and is of opinion that the islands should be retained by the United - 
States for possible future defenses for the nrowewon of the waters of West Sound. 

‘In these views the Department’ concurs, . 

The Secretary of the Navy and the Setnciages of the mbeaseky: in. 
their letters, state that they do not desire that these islands be set 
aside for naval or light-house purposes. 

It appears from the above statement that the islands applied to be 
' surveyed, in, the opinion of the Secretary of War, “should be retained 
by the government for possible future defenses for the protection of 
the waters of West Sound.” 

It is objected by the appellant that this Degaeel has no authority , 
to direct the. withdrawal of said islands for the enjeey and paspore 
above stated. 

It is held by the supreme court in Wolsey 0. Chapman, 101 U. S., 

755, 769, that the acts of the heads of departments within the scope of : 
their powers are.in law the acts of the President.. | : 

In the State of California, ex parte, 20 L. D., 327, it was held (sylabus) 
that: | eee | | Oe 
The Secretary of the Interior may properly direct the withdrawal of land from 
- disposal, in order to preserve sequoias or other large trees growing thereon. 


Your office ‘decision denying Mr. Court's application 1s therefore 
affirmed, 
REPAYMENT—PRICE OF LAND WITHIN RAILROAD LIMITS. 
| | Romons Lopnz. | | 
The even-numbered sections within the primary limits of the grant for the Southern 
. Pacific branch’ line, and the forfeited grant for the Atlantic and Pacific, are 
'. properly rated at double minimuni, although within such conflicting limits the 


_ prior grant to the Atlantic and ‘Pacific operated to defeat the etant ‘to the 
Southern. Pacific. | 


Secretar, Yy. Hitchcock to 5 te Commissioner a the General Land Office, | 
es) vie ee  ; March 31, 1900. | (BW. 6.) 


' Under date of November Sth last there was filed in this Department 
an application, on behalf of Romona Lopez, for the repayment of $150, 
: charged her. on account of the commutation of her homestead entry 
covering the N. 4 of the NE. 4-and the NE. 4 of the NW. +4 of See. 22, 
T.3 N., R.16 W., S. B. M., ies Angeles land district, California, the © 
- same being in excess of one dollar and twenty-five cents per acre. 
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= . The. laud: in 1 question. is within 4he. common gr ranted: limits of the —_ ert | 
'" grant made by the act of July 27, 1866 (14 Stat., 292), to aid in theeon- —~ 
struction of the Atlantic and Pacific railroad, and that made by the act. 


of March 3, 1871 (16 Stat., 573), to aid i in the construction of the BOuUn: oa 
ern Pacific railroad. branéh lines 5 
i The portion of the. first- named road arithin the overlap: referred to 


* ‘was never constructed, and the gr ant made by the act of J uly 97,1866, ° 
WAS, by the act of: July 6, 1886 (24 Stat. , 123), forfeited for non- construe- 5 a 
tion. The Southern Pacific. ‘railroad Was duly constructed through ee 


and beyond the conflict here in question. 


- Within the conflict a claim was made to the odd- numbered. foc one: a , 
on account of the Southern Pacific grant, but the: title to such odd- 
numbered sections as had been ineluded_ in the prior. grant to aid in 


the construction of the Atlantic and Pacific railroad. was quieted in the — 
, United States by the decision of the supreme court in the case of the | 
United States rv. Southern Pacific R. R. Co. (168 U. S., 1). 7 

~ Romona Lopez made homestead entry for the tract here j in, question 


“March 20, 1896, and commuted the same to cash J une 27, 1899, when nas | 
she was required: to pay for the saine at the rate of ae dollarsand > 
fifty cents per acre, being double the minimum price, because of the — 


fact that the lands are part of an alternate reserved section within the : 


a limits of the grant made by the act of March 3, 1871, supra, to aid in pe 
cee the construction of the Southern Pacific railroad. branch line 
‘The act of March 3, 1871, making the grant to aid. in the construction 

of the Southern Pacitic railroad, contains no provision whatever rela- 


tive to the price of the alternate sections, put section 2357 of the Revised. . 


7 Statutes provides: 


‘That the price to be paid for sivetuais reser woul 1 lands, alouz ne line of railroads 
' within the limits. oe by any act of Congress, ‘shall be two. dollars and Baty: cents 
per acre. | : : 


Boing within the. common 7 limit of fe: two senate the ‘nel in ques- a 

tion was subject to the increase in price on account of either grant, but * 
was relieved from the effect of the grant made by the act of 1866, to) 

a aid in the construction of the Atlantic and Pacific railroad, by the — 
forfeiture of said grant and the pr ovisions of the 4th section of the act: 
of March 2, 1889 (25 Stat., 854). ; | 
>> “thas niovertaclece a fact that the tract in question is part of am, 
 even- -numbered section and within the limits of the grant made by the” 


7 ; act of March 8, 1871, to. aid in the construction of the Sonthern Pacific — | 
-. railroad, branch line; which was duly constructed long before the acts | 


- of J uly 6, 1886, and March 4,1 1889, SO that the land entered by Romona a 
Lopez has roctived: by that constriction’ the same benefit and advan- 
* tage which it would have received had the adjoining odd-numbered = 
- sections passed to that company under said grant instead of the right. _— 


to indemnity provided for in the granting act. 


The question as to whether the Southern Pacific Railroad Conia a 


- e might BCONIRS title to ony or all. of the odd- numbered sections Baas . ane 
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the contict between its grant and that for the Atinntio and: Pallie : 
Railroad Company can not alter the price of the even sections. As © 
-early as 1884 a similar question was raised in regard to the grant to the. | 
‘Northern Pacific Railroad Company, the lands i in question being those 
released from the reservation made for the benefit of the Crow Indians. 
Said reservation was held to be sufficient to except from the operation | 
of the grant to the Northern Pacific Railroad ‘Company the odd- num- 
bered sections, and it was urged that: because of this fact the even 
sections within the limits of the grant to the Northern Pacific Railroad 
Company and also within said reservation were not subject to the 
increase in price. In considering this matter, however, it was said 
(Clark 0. Northern Pacific R. BR. Co., 3: L. D., 158): | 
The even sections along said line are fixed by law at $2.50 per acre, being alternate 
reserved sections along the line of a land grant road, and your ruling to the effect — 
_ that, where the odd sections by reason of being in a state of reservation at date of 
definite location are excepted out of the grant, such exception operates to destroy ° 
- the alternation of the even sections and thus preserves the single minimum price of 
- $1.25 per acre is error. The grant is of quantity to be taken in place where the 
‘lands are in condition tio pass by the grant at definite location, with indemnity for’ 


the alternate odd sections exceptionally taken out of the grant by sale, reservation, © 
pre-emption claim, or otherwise. It may be that a single quarter section is thus 


i. excepted; it may be a whole quarter section; it-may be several sections; and it may — 


7 be a large tract; but the principle is precisely the same. It is in each particular 
case an alternate odd section that, but for the exceptional condition as expressed in 
. the grant, would pass. | 

. The application under consideration is made under the provisions ‘of: 
the act of June 16, 1880 aa Stat., 287 5 the second section of which 
provides: | so. 

- In all cases where partics have paid double minimum price for land which has © 


afterwards been found nut to be within the limits of a railroad grant, the excess. of | 
one dollar and twenty- -five cents. per acre shall in like. manner be nepere, to the — 


purchaser thereof, or to his heirs or assigns. _ 

‘The limits of the grant made by the act of March 3, 1871, to aid i in 
the construction. of the Southern Pacific railroad branch line, were 
clearly defined and as established include. the lauds in question. © Said 
‘grant has never. been forfeited, and the application for repayment is 
accordingly denied.. 

| TIMBER ee ‘COMMUTATION OF ENTRY. 7 
CAPRA v, TETREAULT. | 
A contest tagnitnt a timber culture: entry, for non- compliance with law, will be dis- 
- missed, where it appears that the defanlt.is cured prior to the contest, and that 


’ the entryman if he continues to comply with the law will be entitled to commute 
his entry under the act. of March 3, 1891. 7 . 


Secretary Hitcheock to. the. Commissioner of. the General Land Office, 
AWaeNG DD) tt March 31, 1900. = (Gv J. HL) 


Antonio Oapra has. appealed from. your office decision of ‘August 19, é 
3 1899, reversing the action of the local officers: and dismissing his. con- | 
" 2067—voL. 29—4l . is a 
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‘test, ‘filed. December 20,. 1897, against the timber aannine: co of a 
| “Arehille Tetreault, made June 28, 1890, for the NW. tof the SW.to0f 
_ See. 25, T 1. TN B. 3- EL, B. H. ‘ML, Rapid City land district, South ‘ad 
~ Dakota. | 


The record i in this case shows that during the fetid of almoat seven 


oh ‘years immediately following the making of the entry the entryman did 
‘nothing on the land in question except to dig up and remove. the stone a 
from ‘a part of the tract, during the first and second yéars, in order — 


that the land might be plowed; that about the last of May, 1897, he 
broke from two and a half: to three acres of the land and planted it to 
corn; that on August 2nd of the same year he planted the plowed 
eronnd to ash tree seeds; that claimant gives as reasons. for his failure 


. to sooner comply with the law that the ground was of such a character, aes 
being rolling and with “ gumbo” soil, that trees or seeds would not be. 


likely to grow during dry seasons, and that owing to the dry weather 


es during: the first seven years, and the failure of his neighbors. to: get - 
trees to grow on better ground, he did not think it best to plant. until — 


the: wet season of the spring of 1897; and that the testiniony shows _ 
that during the years 1893 and 1895 there were. severe drouths, but. | 


_. ‘during the other wears preceding: 1897 fair crops were raised i in that: 


| ae 


~The tract in question covering only forty acres, the eqiegiia was. ee 


not, under the timber calture law, required to cultivate and plant a — 


lanper area than two and one-half acres. This he had done prior to 
thé initiation of the contest, and. such cultivation and planting were — 
known to the contestant at the time the contest was brought. That. _ 


_ the entryman was in default for a long period of time is clear, but it is _ 


equally clear that he had in good faith cured such default prior to the 


‘contest. - Tt has been frequently held by this Department that under: — 
such circumstances a contest must be dismissed. It was attempted to_ 
‘be shown that the cultivation and planting done by the entryman in — 
‘1897 were induced by his knowledge of the impending contest. This. 
| attempt, however, was not successful. The entryman states that he- 


7 does not remember ever hearing anything about any contest against — 
_.the claim and that he cultivated and. planted the land. in good faith ~~ 


and with the intention of complying with the timber culture law. The 


| contestant himself states that he does not know whether the entryman ae 


“knew of the impending contest or not; that contestant had inquired 


2 about the tract at the local. office joriae the winter before, but had — a 


concluded to drop the matter at that time; and that he does not know . 


whether the entryman ever heard of this or not. None of the other 


: witnesses show that the entryman knew anything about any impending : Wi. oe 


contest at the time he performed the work upon his claim in 1897. | 
In the. fourth assignment of error in the appeal it is alleged that— 


ae “Said decision of the Honorable Commissioner is’ against law, in ‘that it presumes ae 
Ge x that BY timber culture eniryman, by doing some-little work even-ten or twelve years 
a after a total abandonment and default, cures all such default; and can defeat a con- 
test Eproueun in ees faith by some one desirous: of taking and using the land. | 
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The lifetime of a timber culture entry is s thirteen: years, and the law 
requires that the entryman shall, within that time, “plant, protect, and 
keep in a healthy, growing condition for eight years,” upon the land 
included. in his. entry, the acreage of trees necessary to a compliance — 
with the law. . By the-tifth proviso of section one of the act of March 

8, 1891 (26 Stat. , 1095), the right i is extended to persons having certain. 
| qualifications to ‘Gomumnnee: their entries, in certain cases, at the rate of 
one dollar and twenty- five cents peracre. Tor this purpose it is neces-. 
sary that the person shall have in good faith complied with. the provi- 


. sions of the timber culture law for four years immediately preceding his 


| -offer of /proof.. In the case of J epee Kelly ane L. oe 214) it was held 
(syllabus) that— | | 


- The right to commute a timber Saltate centr y ere the act of Mareh 3, 1991, can 
be exercised at any time within the life of the entry by one who can show that he 
has complied with the mee culture law forthe four years eee the apecnen 


* to. commute. 


- Almost seven of the enintcei: oars , constituting the lifetime of the 
a ae having elapsed before the entryman in. the present case began 
cultivating the land, it is clear that: he can not. now, within the life of ne 
the entry, perform the necessary cultivation and. planting for the — 
_ required period of eight years. It would seem, however, six years of 
the entry. yet remaining when he began compliance with the law, that. 
-he still has the right, after showing a compliance for four years immedi- 
. ately preceding his offer of proof, to commute his entry. by the pay- 
ment of one dollar and twenty-five cents-per acre, This being so, it 
would not be just. to deprive him of this right on a contest brought 
atter he had in good faith cured his laches, and. especially as his acts 
of cultivation and planting were well known to the contestant DEO to. ; 
and at the time of the initiation of the contest. . | 
Your office decision I is correct, and itis hereby attirmed. "Pah 


SOLDIER’S ADDITIONAL HOMESTEAD—ASSIGNMENT OF RIGHT. 


EDWARD O’ KEEFE. 


There is no statutory requirement that the tracts ‘Ioeated under a soldier’s additional 
homestead right shall be coutiguous, or form one compact body of land. 

A soldiér’s. additional homestead right may, in the matter of the acreage the soldier 
-is entitled to thereunder, be divided: on the basis of legal sub- divisions, and, as. 
so. divided, assigned to different purchasers, each of whom will take By such | 
Pesenmiet the right of logation to the extent of his purchase. 


‘Seoretar y Hitchcock to ‘the Commissioner. of the General Land Office, = 
oe Vv. DY) ee April 4, 1900. rs (Ww. M. Ww.) 


| Ju une 3, 1897, Edward O'Keefe, as the assignee sof Gina O. George es | 
igs made. soldieve additional entry for lot 4, Sec. 18, T. 35: N., BR. 22.45,,. 
ee Wausau, one in satisfaction of a certificate of right ae by , 
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your office, May 29, 1896, in the name of George and recertified in the = 
name of M. J. Wind. 


May 19, 1898, your office ‘submitted the matter to the Donaument oe 


= and requested instructions, and, October 20, 1898, the Deparment: 


rendered a decision thereon. (See 27-L. D., 565.) a 7 
. April 5, 1899, your office held for cancellation O’Keefe’s entry of the | os 


| lot in aneetion, pursuant to said departmental decision. 
O'Keefe filed a relinquishment of said entry dated May 31, 1899, ana 


the local officers canceled his entry, June 7, 1899, upon the rece, ; 


ha their office. At the time he filed his relinquishment of his entry under . 


the George certificate, O'Keefe filed an. application to enter said lot 4, : 
‘Sec. 18, under section 2306 of the Revised Statutes, as the assignee of 3 


eh O. Sutton, who made homestead entry of the NW. 4 of the NE. 4 


of Sec, 33, T. 9 N., R. 30 W., Dardanelle, Arkansas, December 9, 1873, 

which was canceled upon relinquishment March 13, 1896, _ —— 
The local officers transmitted O’Keefe’s application: to enter the frat : 

in. question, as Sutton’s assignee, to your office, as required by the cir- 


 gulars of February 18, 1890, and December 4, 1896 (See General Circular. | 


of duly 11, 1899, pp. 259 and 260). : 
: August. 5, 1899, your office rejected O’Keefe’s application, and he» 
| ep penOe to the Department. 


‘The matters and facts necessary to be considered are stated i in | your | a 
7 office decision, as follows: a 


Sutton makes affidavit that he is the identical. person who: made said. ente ; ‘that | 
fis has made no other homestead entry, and that he served in Co. E,” 9th Regt. 
Tenn., Cay. Vols., from September 28, 1868, to September 11, 1865.. He acecnted the 


customary affidavits aud assigned his right under Sec. 2306 R, S. to William E. Moses, _ 


of Denver, Colorado, on April 24, 1899, the papers having been executed before John 


_H. Dixon, notary public, at Mortimer, McMinn county, Tenn. Moses assigned. — 


Suttou’s right. under section 2306 R,; S., to the extent of 40 acres, to Edward O'Keefe 


on May 3, 1899, and on May 31, O'Keefe filed his application to enter said Lot 4 ei Ra 


such assignee. . 
It also appears that by letter of Ma‘y 22, 1899, the register aud receiver of Dur: ang 


| Colorado, transmitted, among other applications under Sec. 2306 R. &., the ieee _ 


tion of Alex T. Sullenberger as the assignee of John O. pale to enter thes S. ot: ae t . 
Sec. 12, T. 34. N., RB. 3 -W., N. MLM, “s 

The papers upon which said a panemion is. based were eons by § Sutton on” 
April 24, 1899, before said John H. Dixon, notary public; Sutton assigned | his | 


_ rights to William E. Moses, of Denver, Colorado, and Moses assigned Sutton’s right arin 
_. to the extent of 80 acres to Alex T. Sulleuberger, ou May 3, 1899. , Dae 
. By letter “OC” of June 20, 1899, Sutton was allowed fifteen days from said ‘date to 


= show cause why Mr. 0’ Keefe’s ppp lication should not be prantod. No Be pense has ee 


been. receiv ed. - 
_ Jt appears from the foregoing that Sutton asst oned his ‘right’ "to enter 120 acres a 
under Sec. 2306-R. S. to W. E. Moses; that Moses assigned 40 acres of said right to © 


a O'Keefe and 80 acres thereof to Sillenuerger- that. an application has been made to 
- locaté 80 acres of Sutton’s right in the Durango, Colorado, district, and that an- 


a application has been-made to locate 40 acres of said right on Lot 4, ‘Seo. 18, T. 35.N., on 


‘R.22E, This is regarded as equivalent to an attempt to maks a soldier's additionsl. : 


are homestead entry for incontiguous tracts... Rule 25 of the reneral rules. applicable TOS 3 
: othe different classes of entries found on page ot of the General: Cireular of this office By 
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of October 30, 1895, requires that in homestead entries the tracts covered by an entry. 
must be contiguous to each other so as to form one body of land. In the case of | 
Wesley Pringle (13 L. D., 519), the Department decided that incontiguous. tracts, 
 garinot be embraced waitin a soldier’s additional homestead Ontrys seavesas | 
_ - Theapplication filed in the Durango land office was prior in point of ae: and 

therefore takes precedence over O’Keefe’s application. — 
| For the foregoing reasons O’Keefe’ 8 eee is eg subject to his . right of | 
appeal. =. 
It thus appears thats your office. rej jected O’Keefe’s denilation because 
the tract he applied for is not contiguous to the eighty acres of land. 
previously applied for by Sullenberger. 

In the recent case of Edgar Boice, assignee of ‘Sacal i, Sparks 
(29 L. D., 599), the Department fully considered and discussed -at_ 
length the question as to whether an additional entry under section . 

2306 of the Revised. Statutes can properly be allowed for non-con- — 

tiguous land, and it was held that: | ae 

‘The requirement that the land shall be contiguous or forming one compact body. — 
is seemingly purposely omitted from’ the statute. So only the entry is made by 
government subdivisions, it is for the. entryman alone to judge what will be most ~ 
advantageous to him, and to locate the gratuity, untrammeled with ‘conditions as 
to contiguity and compact form, not imposed by the statute. : 

In this case the soldier appears to have had. the right. to enter one — 
hundred and twenty acres of land in addition to the forty acres covered _ 
by his original entry in Arkansas; this right he could exercise himself, 

or he could sell and transfer it to another. Under the reasoning in 
Edgar Boice, supra, and the authorities cited therein, it follows that the — 

- soldier, Sutton, was at liberty, if he so desired, to divide his right and 


locate it upon as many legal subdivisions of land subject to entry aS 


he saw fit, to the full amount of one hundred and twenty acres. 
‘ Sutton’s sale and transfer of his soldier’s additional right to Moses 
invested the latter with the same rights under the law that Sutton 
7 possessed. before he made the sale and transfer, and. it follows that — 
- Moses had the right to sell aud transfer to O’Keefe the right to make 


additional entry for forty acres, and also to sell and transfer to Sullen-. 


berger the right-to make entry for the remaining eighty a acres covered 
by his (Moses’) purchase from Sutton. 
From the foregoing it follows that your office: erred in 1 denyin g 


- O'Keefe’s application to enter the lot in question as the assignee of. S 


- Sutton, provided he shows himself to have been qualified and there was © 
no adv arse claim for said lot at the time his application was made, and — 
for this error your office decision appealed: from must be and ey is 
_ reversed. | we 
—. July 11, 1899, the ‘local officers at Wausau évununnitted: ‘O’Reefe’s oc 
petition, dated J une 29,1899, asking to be permitted to-pay cash for ¢ 


the tract in question, in lieu of the invalid certificate issued in the name 


of George, under the provisions of the act of March 3, 1893 (27 Stat., 593). 
. August 16, 1899, your office denied said ania of. ones and he, | 
appealed to the aaa eo 
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. In view of ‘ie conclusion: hereinbefore reached, it becomes unneces- 


— sary to consider or pass upon the questions presented by O’Keete’s eras 4 
oe pees from your office ee ot lrejas 16, 1899. | 


| = PRACTICE—TIME ALLOWED. FoR APPEAL—RE-REVIEW. 
Fiat Tor AND SUSIE LODE CLAIMS. 


- The Rules of Practica, in fixing the ime within which an. ee may be filed from 7 


a decision of the General Land Offi ce, make no prov ision for excluding the time Se 


| during which a motion for ae re-Teview of stich decision 18 peuding. -, 


Secretary Hitchcock to the Commissioner of the Gener al ‘Land. Office, | 


i (W. V.D) April 4, 190000 (AL BeB) 


‘By decision of J anuary 9, 1899, your office dismissed the protest filed: 
by ace RK. ‘Harrington against the issuance of patent upon: mineral entry. 
No. 1753,. made July 28, 1898, by The Atlanta, Cripple Creek and 
Creede Mining Company, for the: Flat Top and Little Susie lode sea 
claims, survey No. 10278, Pueblo, Colorado. | ss 

February 7, 1899, protestant filed a motion for review of said deci- : 
sion, which was Genied by your office July 17, 1899. 

“August 15, 1899, certain letters addressed. ie your office by Soul 
for pr otestant were received and filed, They were tr eated as a motion 
for re review, and, by decision of evans! at, 1899, the. ) motion was 
denied. — | 

- September 8, 1899, ne protestant filed an ea from the decision 
of January 9, 1899, and thereupon t the papers in the case were traus- 
» Inifted to the Départment. | — 
‘September 18, 1899, counsel for said minin og company filed a motion | 
— to dismiss said appeal because not filed within the time preser ibed by. the » 
Rules of Practice. No answer to said motion to disiniss has been filed: 

In -the absence of any showing te the contrary, it will be assumed 
‘that. notice of the decision of January ‘9,. 1899, and of the’ decision | 
of July 17, 1899, on review, was promptly given by your office, and in 
view niereor: it is evident. that said appeal was not filed within sixty - 


... days from notice of the decision. appealed from as required by the Rules 5 - 
. of Practice. The notice of each of said decisions was given to the resi- 
dent attorne yof the protestant under Rule 97 of. Practice. According 


to Rule 79; the time between the filing of a motion. for. review ofa deci-. 


sion of your office, and notice of the decision upon such motion is — | 
~ excluded in computing the time. allowed for. appeal, but. there is no. 


- ~ provision in the Rules of Practice for the filing of a motion forre-review — _ 


- of a decision of your. office, and, consequently,.no provision for exclud--— 


ing the time between the filing of such a motion and. notice of the 


~~ decision thereon. 


~The decision here appealed from was tendered Jé anuary 9, 4899. “The : 


: 7 appeal was not filed until September 8, 1899. In the computation Gitar 


a the time iti is Proper to exclude the period between the date of fling ; 
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| ‘the motion. for review, and. the date of sfotics of the decision ienwing the | 


| . 7 same; but no other exclusion can properly be made under the. rules. 


From the showing made in the motion to dismiss, nothing appearing — 
to the contrary, it is clear that the appeal i in question ¥ was bee out of ae 
ume, and the same Is /accordin gly dismissed. ng 


Cel 


ADDITIONAL HOMESTEAD—ACTS oF 187 D AND 1889. 


SARAH J. WALP OLE. 


An additional iromerteua entry under the act of March 3, 1879, « can only be mace of 

land adjoining that embraced within the original entry. . 

The right to make an additional entry under section 6, act of.March 2 , 18889, is 

limited to persons ‘entitled, under. the provisions of the homestead 7a to enter 

a homestead ; 5? .henece a married woman can not be allowed to make such all, 
entr ‘ in the absence of evidence showing that she is. the head of the family. . 


 Secretars y. Hitchcock to the Commissioner ‘of the General Land Office, 
(Ww. VD.) ‘hs April 5, 1900, : (G. J. H.) 


Sarah J. Walpole has appealed from your office decision of Decem-._ 
- ber 22, 1899, holding for cancellation co a No. 14,477,, 


. made February 26, 1898, for the SE. 4 of the SE. 4 of Sec. 14, and the 


NH, 4 of the NE. 4 of. See, 23, T, 25 'N,, R.7 W., Sth P.M, Ironton 
land Ginteet, Missouri, as.an additional entry, “ander act of Mech. 3, 
1879, and Sec. 6 act Mch. 2, 1889,” to Lincoln, Nebraska, H. E. No. 
14,145, F, C. No. 8782, for the S. 4 of the SE. 4, Sec. 24, T. 10, R. 2 W., 
| 6th P. M., which she made under the name of Sarah. Ji Kilbourn and 
’ which pee patented June 15, 1880. 

. It appears that when the claimant herein made her: first siiiy in | 
the State of Nebraska, the land selected by her lay within the limits of | 
a railroad, was therefore, under the then-existing laws, rated at the 
double minimum price, and ‘she was restricted to an entry of eighty 
-aeres: The act of March 3, 1879 (20 Stat,, 472), declared, in relation to 
entries of this kind, that a ; 


"Any person who has, under existing laws, taken a homestead on any even section 
~ within the limits of any railroad or military road land grant, and who by existing 


laws shall have been restricted to eighty acres, may enter under the homestead laws | 


. anadditional eighty acres adjoining the land embraced in his original entry if such | 
additional land be subject to entry; orif such person so elect, he may surrender his ; 
_ entry to the United States for caneellation, and thereupon be entitled to enter lands : 
under the homestead laws the same as if the surrendered entry had not been made: 
Under this act itis necessary that the land embraced in the additional — 
entry shall be “ adjoining the land embraced in his original entry.” In 
the present case the land included in the additional entry is not only 
not contiguous to that embraced in the original entry, but itis located . 
in a different State. Clearly, therefore, Mrs. Walpole’s | additional | 
entry can not stand under the act.of March-3, 1879. | 
The sixth section of the act of March 2, 1889 (25 Stat., 854), decineea= 


| “That every person ‘entitled, under the provisions of the homestead laws, to enter. 
a homestead, who has heretofore complied with or who shall hereafter comply with 
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- | the conditions of said inna, and oT shall have made his final piont thereunder for : 
‘a quantity of land less than one hundred and sixty acres and received the receiver’s | 


- final receipt therefor, shall be entitled under said laws to enter as a personal right, oo 


and not assignable, by. legal subdivisions of the public lands of the United States - 


- subject to homestead entry, so much additional Jand as added to the quantity pre- _ 


Re Ge viously so entered by him shall not exceed one hundred and sixty acres. 


It will be noticed that the privilege granted by this. section. is limited = 


ate. “every person entitled, under the provisions of the homestead eae 


: es to enter a homestead.” Section 2289 of the Revised Statutes, a Be 
-- amended by the fifth section of the act of March 8, 1891, (26 Stat., 1095), ae 


prescribing who shall be entitled to. make homestead St Oe declares = — 


— that— 


_ ‘Every person who is the head on al family, or wc has siveds at ne age of ore - 7 


one years, and isa citizen of the United. States, or who has filed his declaration of oe 


. _ intention to become such, as required by the naturalization laws, shall be entitled — 


ae to enter one quarter section, or less: quantity, of unappropriated public. lands, to be a 
located i in a body in conformity to the legal subdivisions of the publi¢ lands. | 


It is well settled by the decisions of this Department that, as a rule, a: 


om) married woman can not be considered the head of a family and is not» 


. entitled to make homestead. entry. (Rachel M. McKee, 2 L. D., 112.) os 


| In the case of Nix e. Simon (19 L. Dis os howevey it was held by this 
Department (sy Nabus) that— e 


5.2 married woman, whose husband from disoase and infirmity i is permanently it inca- 
- pacitated to. support the fe amily, is ecuauten to make a homestead entry a as the “head | 
: of a family. 2 a os . 


In support of her appeal claimant states that— ra 


~ The formal’ application was duly made to the Dist. U.S. ‘Land Office, Poe Mo.; - aa 
and a statement was also made in regard tothe original entry, to enable the Genl. 


LL 0., Washington, D. C., to at once identify the. same, and. this was accepted by the 
| Ironton: office, and duplicate issued. My entry was: made in good faith and for a 
home, and if I had suspected any irregularity, I: would have thought that I would: — 
have been notified, between the date of entry and the end of thesix months allowed. 
by law for actual residence, but. now; nearly. two. years have elapsed between 
entry and notice. I made personal. settlement and improvements within the. six : 
mouths allowed, exhausting all my little means in trying faithfully to fulfill the 
legal requirements. Of course ny means were small, but these were “ny all” tomer °. 
| and, if this entry is canceled, I am utterly ruined. er 3 é 
_ Further, I am a native born citizen of the U. S., am 70. years of age, and. ae 


inuch of an invalid, yet-I am practically, at the same time, the “‘head of the family,” 

for my hisband, who is nearly as old as I am, is a confirmed invalid, and has not. 
_ for years been able to do any kind of. work at all... I can establish this by affidavits, - 

ae SOE such be. necessary. Should any be required, please. give me notice. . a 


‘In view of these allegations of the claimant and the decision of fies | 


Department in the case of Nix v. Simon, above referred to, she will be ta 


- allowed a reasonable time, to be fixed by your office, within which to. oe 


furnish evidence showing the incapacity of her husband to provide a : 


"- support and that she is practically the head of the family. If a satis- . 


> - factory showing i in this respect be made within the time limited, the ee 


eee Spel in question will remain intact; otherwise t. will be Cnet: 


_ Your ponIbe decision 1 is aceordingly modified. 
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" ACCOUNTS-UNEARNED FEES AND UNOFFICIAL MONEYS. 
| CIRCULAR. a 
“Commissioner Hermann to registers and receivers, Febru ary 27, 1900. 


ae - Hereafter the Receiver in his quarterly account - of Unearned Fees - 
and Unofficial Moneys (Form 4—103 «) will be required to classify the 
several items for which he takes credit in the account, and to show the 
' total amount of each class. For this purpose a recapitulation will be 
required at the end of the account under the following heads: | 
: 1. Purchase money applied on land entries allowed, accounted for in- 
. Receiver’s account for Sales of Public (or Indian) Lands. 
2. Fees and Commissions: earned, and applied on land entries, 
accounted for in Receiver’s account for Sales of Public Lands.. | 
; 3. Cancellation fees earned, accounted for in Receiver’s account for — 
Sales of Public Lands. Pe 
4, Testimony fees in contest cases earned, accounted for in n Receiv- 
er’s Sales and Contest accounts. ; 
5. Amount applied-on sales of public timber, deposited and ace ounted 
for as Miscellaneous Receipts. : | 
6, Amount paid t to publishers for publishing notices relating to ani 
entries. 

7. Amount. returned to aecusitots. _ : | 

All items in the two classes last named. must be supported by SP oueL: 
ers executed conformably with the requirements of circular oo J une D, 

1897 (24 L. D., 505). 
. . Sueh racapiuilationl should be ante with preat care, for any failure 
to make the required classification absolutely correct will necessitate a 
‘return of the account for correction. | 

Approved: 

H. A. Hircucock, 

_ Secretary Yo 


- ACCOUNTS—REGISTERED LETTERS. 
| | CIRCULAR, 


| Commissioner Herr mann , to surveyors- jeneiae japiators and Se, and ie 
| - special ag gents, March 1, 1900, | 


oii will hereafter be governed, in the matter of registration of offi | = 
cial letters, by the following rules: _ 


1. The general correspondence of your office with this oniee: or ie | 


public is not required to be registered, and such pelsuauon will not | 

be paid for by the United States. | 7 : 
2. Official returns will not be registered. ee 7 
Be Certificates of deposit on account of surveys will not be couitered: 


| 4. N otices of hearings | in. CONLESG ¢ cases required by. Rule 14 a Prac: Sie 
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tice to be mailed by rogixtared. letter, are to be sent. by sontéstants; ee, aa 
must furnish proof thereof, and are not to be ee at the acca uk 2 


expense. | waar a... 
5. Notices of hestines and decisions. in cases” Siena hearings : are net 


_ ordered on behalf ot the government, kee be e:registered as a matter of 





evidence. 

6. In addition to the Fopistnation of notices of any gs and 1 decisions, 
as heretofore provided, it is directed that all notices required to be | 
given by youof your decisions, or of decisions of this office, involving 
the right of appeal, or the exercise of other rights within a cer tain ane 
be served by you: personally or by registered letter... - 

7. When personal service is had, you will transmit to this office the 
acknowledgment. of such service or evidence thereof. When service 


is made by registered: letter, the registry return receipt, or returned 
letter, as the case may be, must, in every instance, be sent. ee with the a. 
-. papers in the case, or otherwise accounted for. — a. + 
8. Such costs of registration as are payable by the dodernment will a 
be paid out of the advances from the proper. BPD) OREAUONS, and esti- : 


e my 5 


a) In accounts for contingents expenses, under the head of registration’ aes 

of fiat: separate registration receipts from the postmaster willnotbe 

required, and in lieu thereof disbursing agents will prepare quarterly = 

Statements, in detail, showing the letters. registered during thequarter, 

| which are to be signed by the postmaster an certified to py the dis- = 
_-bursing agent. — | oe 


10.. In rendering accounts carry balances: eon rere te saadies 


‘until the amount advanced is exhausted, ween a new advance will: be ; 
_ made for the énsuiv g Se | | 


| _ Approved: Si 
oh. A. ‘Hirencocx, 
| _ Seoretar ye 


RAILROAD GRANT—ACT oF JUNE 22, F 874_HOMESTEAD. 
| Hastings AND Daxo TA Ry. Oo. Ve KNUDSON. | 


Where a homestead entry is canceled. on deesent of die right ofa railroad ¢ company 
to select the land under the act of June 22, 1874, and the company fails, after 
due notice, to per fect its selection within a reasonable time, such. failure on the © 
part of the company must be held to work an abandonment. of its right, and 
entitle the entryman , who has. continued to: reside on the land, to the Teinstate- . 
ment of his entry. 3 sh pte. 3 | 


= : Beoratary Hitcheoek to the Commissioner of the ‘General Land Office, 

: 7 “The Hastings and Dakota ‘Raliway Goinpariy hee seated (en your aoe 
ne office decision of August 17, 1899, holding for reinstatement defendant S 
 Knudson’s homestead entry for lot 4, Sec. 4, T. 120 N., BR. 44 W., _Mar- 


is shall land district, Minnesota. 
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a J uly. 14, 1886, the Hastings and aeia. eomoans made applica: Pete 


tion to select the above: described tract, under the act of June 22, 1874 
(18 Stat., 194), in lieu of the N. 4 of the N.E. + of Sec. 5, T. 114 N, ‘R. . 
687 WW, relinguished in favor of a settler. — 
. Lot 4 was free from adverse claims, and ‘subject to ae at 5 the. 
date of the company "S Sppieaniey ehererer and no question. is raised as 
to the sufficiency of the basis.. | | 
On September 17, 1892, while the: company’ s eaearon was pontine ; 

in your office, Tolaniied Kundson was ee to make homestead 
entry for said lot. 7 
On December 1, 1896, ie homestead entry of rane was held for 
7 cancellation with a-view to'the allowance of the company’s application 
to select.. No appeal was. taken by Knudson, and .on April 3, 1897, 
said decision was declared to be final. Knudsow’ s entry was ‘canceled, | 
and the company advised that the selection of the tract could be made. — 


It appears that the company had failed.to pay the fees and perfect 


its selection for a period of more than. two years, when on May 10, 
1899, Knudson filed an. application for reinstatement of his entry, 
alleging that he was unable to read or write the English language and 
‘could not interpret the notification that he received of the action of 
your office of December 1, 1896, holding his entry for cancellation; that 


. he did not understand that his entry was to be canceled until long . 
after the time for appeal had expired; that he made settlement upon 


the land about October 1, 1892, and built a house and stable, dug a 
well, and had about ten acres broken, said improvements being of the 
— value of $200; and that, with his family, he had resided thereon ever 
- since. His declaration of intention to become a citizen of the United 
' States, made on September 13, 189, is on file in the case. on 
On August 17, 1899, your office decision held that, as the company 2 
did not perfect its selection of the tract for more chan: two years after — 


- notification of its right so to-do, “its action must be construed, in the 


face of Knudson’s continuous residence and improvement of the land, 
as an abandonment of its intention to select the same,” and Knudson’s 
entry was held for reinstatement. Your said office decision cited, as — 


-.. authority for such raling, the case of Hastings and Dakota Railway 


Company ¥. ‘Berg ct al. (24 L. D., 145). In that case. it was held that— 
The failure of a railroad company to perfect an indemnity selection, within a 
reasonable time after notice of final decision recognizing the right of selection, must 
be held to work an abandonment of its prior right, where the withdrawal has been 
revoked, and an adv erse claim intervened. : - 

_ From this decision the company. has appealed to the Department, 7 
claiming = | a 
manifest error in holding this case in any way governed’ by the. qesisione of: ane ic 
Department which require railroad companies to select indemnity land within a rea-- ; 
sonable time after notice of final decision recognizing the right of selection, ae | 
and argues that there is a manifest difference. between a, case where’ 
the land in the primary limits, in lien of which an indemnity selection — 
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; is taken, is lost to the company by reason of prior Sy orpriaion: or So 


| other disposition within the excepting provisions of the. grant, and a | 


_ case, like one at bar, where, under the act of June 22, 1874, the: right — -_ 
-of the company to the land in the primary limits was fixed aud absolute, se 
and there under the United States invites. an. orchense of. land with. _ 
- the company. — ~* a 
- Counsel for Kuudson filed notion for aigmisaal of the company’s io 43 


7 appeal, alleging that said appeal admits the. laches charged by the — 


decision of your office, and presents no real cause for grievance there- 
 , “with, and declares that no such distinction exists, as claimed by’ the eee 
company, between an ordinary railroad indemnity selection, and a— 
selection made under the provisions of the act of June 22,1874,in so 

| _ far as relates to necessity for diligent prosecution of the claim By. the | 
~. company. in good faith. 


It is not disputed but that the company. was duly notified of ie: | 
action of your office of April 3, 1897, cancelling Knudson’s. entry, and Ke 
- that it could perfect its nelactiol of ‘he land. 


Under the pre emption and homestead laws, and other i relating A 


to the disposal of public-lands, reasonable periods were fixed by statute _ 


within which things required must be done in order to perfect a claim, — ‘- 7 


failure or neglect of which would subject the claim to- forfeiture. 


The right of entry has been awarded to settlers in many cases before : _ ; 
. the General Land Wffice and the Department, the cancellation of con- 


es ; - flicting selections being deferred, and to be made only in the event that 2 


the settier should place his entry of record within a. prescribed time. 


‘Itis manifestly contrary to public policy, as well as the practice of 
. the Department, to allow lands to be held in reservation for unlimited — a 
periods awaiting convenience of claimants i in. presentin 8 qe claims in Hees 
_ @ proper manner. 


. The Deparment is unable to concur th the souteltion: of ee 


for the company that- such a distinction should be made between an a 


a Zee ordinary indemnity selection and a lieu selection under the act of 1874, e 


~ as not to require the company, in a case arising under that act, to per- 
fect its selection within a1 easonable time as against an adverse ant é 


_ who is an actual: resident upon the land. The rule laid: down in. the’ | 


ease of Hastings and Dakota Railway Company » OF Berg et dtl. Bie a. ae 
: Is equally applicable to the case at bar. Eee. 
The company haying been duly and seasonably advised of the action a 


os of your office cancelling Knudson’s entry, and that its attempted selec- ~ 


_ tion of the tract could. be perfected, was bound, within a reasonable — = 
. time, to take proper steps to perfect its right thereto. ‘Having failed SO 


to do, its laches worked an abandonmeut of its rights, in ‘the eo . 
of Knudson’s ‘settlement and adverse claim. . | = he 
* In the case at. bar, Knudson presents a str onger. claim even ‘than that 


of Berg i in the case cited herein. In this case Kitudson ‘had an. entry; As 
with improvements and residence upon the land, at the time of your — 
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‘offices decision in. favor. ofthe company, and has. continued to reside — 
~ thereon, while in the case cited, Berg had no prior ‘connection with the _ 
land as a settler or applicant, but applied to make entry about a year 
after departmental decision givin g the company the right to make selec- 


tion. - Moreover, in the casé at bar Kuudsov’s entry should not have 


been eanceled by your office, unless within a limited time the company | 
paid the required fées, thus completing its selection of theland. => 
In this view of the case, your office decision reinstating Knudson’s 
entry is affirmed, and the Ne ge anon selection of the tract 
reece? | | | | 


“TIMBER LAND ENTRY—EQUITABLE ACTION, 
THERESA MoMAnvs. 


_ A timber land entry should not be allowed i in the absence of a personal examination | 
of the land by the purchaser; but an entry made without such examination may ~— 
_be referred to the Board of Equitable Adjudication if the defect is subsequently 
cured by the es . 


Secretary ‘Hitchcock to the Commissioner of the General Land Office, | 
(W.V.D.) gE - April 11, 1900. nie OP (J. L. McC.) 


Theresa McManus, on August 25, 1898, made timber- land. énitry for 
the 8. W. 4 of the 8S. E: 4 of Sec. 13, T, 66 N., R. abies Duluth aoe 
district; Minnesota. | 

On September 15, 1899, your : onige upon examination of iis ual 
- proof, suspended the same, directed the attention of the local officers to - 

the fact that Miss McManus had failed to make a personal examination 
of the land, as required: by the regulations of your office (see Genéral | 
Circular of July 11, 1899, page 46, paragraph 8), and instructed them — 
to notify her that ane uel requirements were complied with, within 
oy days, said entry would be canceled. 

‘On November 18, 1899, counsel for Miss McManus saaeanea’ a letter 
to your office, urging that said order of suspension be revoked, contend: | 


ing that the case was, in all essential respects, similar to that of Mary. 


E, Gardner (16 L..D., 560), and directing attention to a number of cases 


in which entry had oon allowed and’ the lands passed to patent, where 
the person making the entry had not personally made an Se a 


of the land. 
Your office, by letter of December 13, 1399, declined to revoke its: 
order of September. 15, 1899, supra, sua padine: the entry. 


: _- From this action Miss MeMantis has appealed; still insisting that the — 
case. is ruled. by that of Mary. E. Gardner, supra; and’ uae H parent te 
-. should issue upon the proof already offered. | 


. It appears that your office, on October .18, 1898, in a letter: to the 
Socal officers at Duluth, directed: their. attention to the. fact that a 
number. of timber- -land entries had been allowed in ‘that district where : 
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> a! ‘the sues iad failed to make. personal. examination of the land, ee 
‘and instructed them to require all ee thereafter to ‘make such. per: oT 


gonal examination. 


In Miss McManus’s sworn statement, filed in ie ‘local office May ate 
“1898, in the printed portion of the blank furnished by your office, the 


sentence, “T have. personally examined said land, and from my per- 


_. gonal knowledge state that said land is unfit for cultivation and chiefly * iss 
- valuable for its timber,” was in part erased, and ‘certain words inter- 
lined in manuscript, so that the sentence reads: “said land has been -. 
- examined, and from such information and knowledge. state that said. 
land is unfit for cultivation,” ete. From this it would appear that there eee 

- was no falsehood on her part, or attempt to mislead the local officers, | 
at the time of her making application to enter said land. It appears hae 
upon the face of ‘her final proof that she frankly stated that she had 
never personally examined the land, and that. the local officers, before Fae: 
_. whom said proof was made, nevertheless accepted the same and re- 

.3 ceived her money in payment therefor. Said final proof and payment - 

_. were made (August 25, 1898) prior to the date of your office. instrue- | 
7 _ tions of October 18, 1898, to the local officers at Duluth, requiring per- 
sonal examination thereafter, But that was not by any means the first. 


time that such instructions had been given. The circular. of instrue- 


tions approved by the Department July 16, 1878, prescribed the lan- : : ; 
guage of the sworn statement in par tas follows (see. Grace. v », Carpenter, can 


14 L, D., 436-9): 


7 That I bave personally examined said land, and froin. my personal iow lease state te 7 
a: ‘that said land is unfit for cultivation and valuable chiefly for its timber. © | 


- Substantially: the same instructions are given in the departmental - ‘ 


ciroular of May 21, 1887, section 8: 


| ‘The sworn statement before the register and receiver required as ‘above (octet - | 
. . 2 of the act), must be made upon the personal. knowledge of applicant, except ty 2 ge, 
the particulars in which the Biauute provides that the affidavit may be made y apon aS 


. information and belief. 


See also Gen. Cir., Oct. 30, 1895, p. 45, 


, & oN otwithstanding these ar ae it appears that a practice rent grown a 
up in.the Duluth office of allowing entries to be made without the 
applicant. making affidavit that-he or she had peony examined the bee 
land. vs og 

ees the case af Me E, Gardner, supra, it. appeared i in the space : 

_.. that “she did go on the land and examine it two weeks prior to making - 
-. "~ final proof.” In the case at bar it does not appear that the applicant 7 
_ has ever made a personal examination of the land. ‘The Depar tment. 
is of opinion that. this is a statutory requirement, which can not be 
; dispensed with. Your decision, in so. far as it-so holds, is therefore oe . 
__ hereby affirmed. © Ii case, however, Miss McManus shall hereafter, ee 

. within a reasonable period, make ‘such: personal examination of me 
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land, it- would appear that, in the absence’ of any adverse right, her 


clan would be entitled to consideration by the board of equitable 7 


adjudication. 
’ The decision a your office i is mnoditied as ‘herein indicated. 


RAILROAD GRANT—NOTICE OF WITHDRAWAL—ACT OF APRIL ‘1, 1876. ~ 
_OKEGON AND. CALIFORNIA R. R. Co. vd ONES (ON REVIEW). « 


Section 1 act of April | Fi, 1876, eoridiie for the uobection of entries made prior 


— to the time when notice of the withdrawal under a railroad grant is received at. | 


~ 


‘railroad grants, but establishes a new rule subject to the conditions of which | 
_ such rights. shall thereafter attach, ; 


+ ‘Seoretary y Hitchcoch to. the Commissioner. of the General Land. Office, | 
(WAV. D.) ee April 11, 1900, n° Paes L. B.). 


Counsel for the Ofenon and California Railroad Conany have filed. 
-a@ motion for review. of the case of said company against Charles BE, | 
Jones (29 L. D. Pagel involving the N.4 NW. + SE. 4 , the SE. 4 NW. 4 
SE. ® the NE.4 SW.4 SE.4, the E. 4 SE. 4, ng. ‘the NE. 4 NE. ri 
SW. 4, Sec. 11, T. 59 8., BR. 3 W., Roseburg, Oregon, land district. | 

= The tau in. contrivera is within the primary limits of that portion 
of the grant made by the act of July 25, 1866 (14 Stat., 239), of which 
the Oregon and California Railroad Ganpony became the beneficiary 


the local office; has no applicability where rights have herewrere vested under ©. 


under the designation of the legislature of the State.of Oregon.. The | 


_line of road opposite thereto was definitely located. September: 6, 1883, 
on account of which an executive order of withdrawal was made oy 
letter of October 27, 1883, received at the local oftice November 7, 1883. 


October 4, 1883, ‘nearly a month after such definite location, but béfore é ae 


notice » thereof or of the withdrawal made on account thereof was. 


- received at the local office, William R. Buck filed pre-emption declara- — 


i. tory statement for the land in ponenvery, ae 8 en thereon 
on the second of that month. 


_: July 6, 1886, Buck transmuted his. pre- eniption fling nies a pone a 


_ stead entry, and August 24, of the same year, relinquished said. entry, - 
"whereupon Charles E, Jones made homestead entry of the land. Jones © 
afterward submitted proof of his compliance with the homestead law, - 
“Upow which final certificate issued to him December 12, 1892. 

~The decision complained of ‘sustained the: entry ° of J ones as s against, | 
“the claim of the company... oa oe | — 

The grounds stated in the motion are: 


1. That: upon the definite location of the ‘toud the title to sala Lain abaolitely | 
vested in, the railroad company and that Buck by his subsequent, Settlement and 
pre- emption filing could not defeat the title thus vested in the compally .: _ 

2. That as the settlement and filing of Buck was nese ond void, ‘the: ‘subsequent . 
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“onieatainal entry of. joie could confer no right on him eeaued the. land waa a not e. ee 


“ unappropriated public lands” at the time of his apo eevon to make homestead 
pauee and his entry thereof was likewise illegal and void. | ze 


In the argument filed in support of the motion several decisions of 


7 the supreme court are cited, holding that the title of the company : 
.. attached upon the filing of the map of definite location with the Secre-— 


- tary of the Interior. That this is the correct interpretation of the act _ 
-ereating this grant has not, it is believed, been seriously questioned by 
‘this department, since the decision 1 in Van Wyck v. Knevals oid ULB. | 


a , 360), and certainly not in the decision sought to be reviewed. 


nd ’ The question adjudicated in the case at bar was as to the effect of = 
the statute of April 21, 1876 (19 Stat., 35), upon the acts of Congress. 
conferring grants in aid of railroads, and it was therein held that: 


This act is in pari materia with the several railroad land gr ants, and. section: one 


| thereof clearly has the effect, as to all lands the right to which had not theretofore- 


vested in the granteé company by definite location. of the line of road or other 
identification of the lands granted, of protecting actual settlers, who, prior to: the © 
time when notice of the withdrawal of the lands was received at the local land - 
office, made pre- emption or homestead entries thereof. | | 


The decisions cited by counsel in their brief are in nowise contrary : 


te to the above interpretation of the act of April vat 1876. The construc: 7 
tion of this act is not involved in any of those decisions, except the 


_. Northern Pacific Railroad Company v. Amacker (175 U. 5.5 Bem which | 
was. followed in the decision complained of. ds 
It has been repeatedly decided by the supreme court that Gongress, 


prior to the definite location of the road, has the right to dispose of ee 


the lands.on the general route of the road asit saw proper. | = 

2, 32 Lk Northern Pacific Railroad Company. Om Sanders aes U. aoe 620i it oe 
As said: | ve 

: ‘The company sequined: by dink its general route; only an deohbate right to: cae: . 


| odd numbered sections granted by Congress, and no right attached to any specific 7 
‘section until the road was definitely located and the map thereof filed and accepted. 


om Until such definite location it was competent. for Congress to dispose of the papee 


Jands on the general route of the road as it saw proper. 


In Menotti v. Dillon (167 U.8., 703, 705, syllabus), it is jill: ves 
The railr oad company accepted the grant subject to the possibility that evines a 


es seit in its discretion, and prior to the definite location of its line, sell, reserve or 


ne of enumer ated sections for other purposes than those originally contemplated. = - 


If Congress had the right to dispose of these lands prior to the 


east definite location of the road, before which time title would not pass to - 


the company, it had the right as to all lands not so vested in the: com- — 
pany to enact other needful legislation for the protection of. the rights — 
of entrymen upon lands embraced within the limits of the grant. -Con- 


gress exercised this right in the enactment of the statute now under sa 


consideration. It is in part materia with the statutes pertaining to 


_ ‘railroad. 1 grants and by all rules of construction it. must be con. 
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sidered in connection with such statutes. Prior to the enactment. 
of this statute, in general (and the grant of this company is not an 
exception), upon filing the map of. definite location the land within 
the limits of the grant passed irrevocably to the beneficiary in the 
grant, to the exclusion of all subsequent claimants. In view of the 
hardships frequently arising from permitting entries and filings to 
be made and money and labor expended in improvements by claim- 
ants whose claims might thereafter be asserted before information could. 
be had at the local office of the action of the company in filing its map 
of definite location with the. Secretary, Congress passed the act of 
April 21, 1876, which allowed such dona fide claimants to go on and: | 
perfect their claims, so initiated, “prior to the time when the notice of | 
the withdrawal of the lands embraced in such grants was received at. 
the local land office,” etc. Congress thus adopted a new rule for the 
purpose of avoiding the hardships theretofore arising under these land’ - 
erauts. While this act has no application to lands to which rights had 


heretofore become vested, it established a new rule subject to the con- . 


ditions of which the right of railroad companies under their respective 
grants would attach in the future. 


— But although the statute under consideration may be one of a sadacibanead it - 
may still be that the legislature designs to depart from the general purpose or 


policy of its previous enactments on the general subject; and if such a design ig 


unmistakably apparent on the face of the act, it must be given effect. It would be 
entirely erroneous, in sach a case, to defeat the will of the legislature by. undertak- 
ing to reconcile the act with prior statutes, or to control its terms by theirs. (Black 
on interpretation of Laws, 209.) ge 


In this instance the design of Congress to depart from the géneral 
_poliey of its previous enactments is so plain as to render Eee OD 
unnecessary. | 7 2 
In the case at bar, the line of the California mitt Oregon Tnileoad : 
“. Company opposite ae lands in controversy having been definitely 
located in 1883, subsequent to the passage of the act of April 21, 1876, . 
the rights of the company attaching upon such location are subject to. 
the provisions and restrictions contained in said act, one of which is- 


that the grant to the company Shall not prevail over a homestead or — | 


pre-emption claimant who was an actual ‘settler upon the land and .. 


. _ whose entry was made in good faith prior to the time when. notice of 


the withdrawal of the lands embraced in the grant was received at 
the local office. | 

In the Amacker case (supra) the only question ‘iseuased biavine 
_ relation to the act of April 21, 1876, was as to whether the protection — 


_ of that act extended to any claimant other than the originalentryman,. 
and the court held, in effect, that: if there was an-entry of record at. 


| date of the filing of the map (in that case of general route) iu the 


local office, although such entry might afterwards. be abandoned or. | 


canceled, the laud did not come within the Sporanlon of the. withdrawal, “ 
+2967 Vor. 29- 42 
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| “put y was stibjeos to entry as other unappropriated public lands an n so. eee 


: far as it. treated of the right of Congress to control the disposition of | 
- lands prior to the filing of the map of definite location of the road with a 


- the Secretary, the court followed the construction in Northern Pacific 


‘RB. R. Co. v. Sanders and Menotti ». Dillon, above. cited. ‘It is. true, : 
. that in the Amacker case the withdrawal was made upon the map of: 
“general route, but can it be doubted that the act of April 21, 1876, 
applies equally to withdrawals made upon the definite location of the | 
line, where, as in this case, the act making the grant provides for | 
. withdrawal of the lands only apt the filin ng ¢ of a a of definite loca- : 


tion or its equivalent? © 
The motion is denied. 


4 


SOLDIERS ADDITIONAL. HOMESTEAD—DUPLICATE CERTIFICATE 
% . OF RIGHT. 


JULIA A LAWRENCE, 


The r ight to make a soldier's sdaitional Homestead entry, if not exer cised during the 


lifetime of the soldier, becomes an asset-of his estate, if there be no widow or 


minor orphan children entitled to such ri ight. | 

If under the existing practice a certificate of such ri icht was issued i the soldick: in 
his lifetime, and it is satisfactorily shown that said certificate has. been lost or 
destroyed, a duplicate thereof may issue on the anne cation of the Personal 
nepresentpuive of the deceased. soldier. © © |. sO 


Secretary Hitcheock to the Oona of ‘the Gener al Land Office, 


ou V. Ms). = | April ly 1900. 2 — (G. 0. RB.) 


June 21,. 1878, Sounonloe issued to Robert Treton a soldier’s addi- 
tional haneetead certificate for eighty acres, — ee; appears | that. his 


original entry, made for eighty acres of land in the State of Wisconsin, . 
had been cancelled April 28, 1871, on his relin quishment thereof, and — 
: ~~ under the conditions imposed: at. the time the certificate was issued he © 

was required to become an actual settler on the land located, fas i in 


case of an original entryman.” 


| Ireton died January 25, 1882, idavings a iwidos a alia. A. - three sons | 
. (Thomas R., John W. and Jesse W.), anid onedanghter (Rachel A.). 
 -The sortifiente when issued was transmitted to Sanborn and King, 3 
, of this city, and by them sent. to A. O. os eee local attorney, ees 
“> of Menomonie, Wisconsin. wente 
_- It appears that the cer tificate. never came into ie possession of Treton ren 
| or any member. of his family, but was either lost or destroyed whilein 
said Bailey’s possession ; the records of your office do not show that. 7 “ 


the certificate was ever located or that any entry wasever made with it. 


_ These facts all. appear in connection with an application filed in your. | | 
office, December 3, 1898, by Julia A. Lawrence, of Hau. Claire, Wiscon- — . 
| ay for the re- issuance and recertification to her of the said Corbigate : 
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sage issued to Ireton. With the application Mrs. Lawrence filed 
satisfactory proof, showing that she was, until her marriage with one 
Lawrence, the widow of said Ireton; she also filed in connection with 
her application, in affidavit form, assignments to her of the right of all 
the children of the said Ireton in and to said certificate. The affidavits 
_ of the four heirs of Ireton contain the statement that the said certifi- 
cate had never been in their possession, and that they had never in 
any mnmanner disposed of their interest in the same. ' 
- Your office, by. decision of September 15, 1899, rejected said one. | 
tion, and Mrs. Lawrence has appealed to the Department. In taleny | 
ing said application, your office Says: ee: S 


On the. death of. the soldier, Robert Ireton, the statute, bee BbeHon 2307, Ri S.. 
cast the right to make an additional entry on his widow, if unmarried, and in case 
of her death or marriage, the right to make an additional entry passed to the minor 
| orphan children. It appears that the widow remarried, thereby divesting herself 
of the statutory right above mentioned, and it appears further from the affidavits — 
of James McDonald and Johu Curran that ail the surviving children boru to Robert. - 
Ireton and his wife are of legal age, and that there are, therefore, no statutory suc- 
cessors to the right carried by said certificate. 

The right which was declared in the certificate existed under the jaw ee in 
favor of the soldier, his widow, or minor orphan children, under said sections 2306 
and 2307 R..S. The act of August 18, 1894 (28 Stat., 397), validated all.outstanding 
certificates only in the hands of the original party or parties entitled under said - 
sections, or of the bona fide purchasers, As it appears that the certificate has never 


‘been sold and there are no parties who can'take under the statute, there isnowno _ 


right in existence which can be reissued to any one or recertified under said act of 
_ August 1894, supra. : 4 
The testimony shows, and your office so finds, that eu. soldier's ‘addi- 
tional homestead certificate was issued to Robert Ireton, June 21, 1878; 
that the same never.came into the possession of the soldier, but was 
lost or destroyed while in possession of his local attorney, and that 
. there is no record showing that. the certificate was ever used 1 in a making 
an. entry. - 7 
In the case of Henry a . Copp (23 L. D. , 123), it was held that, in — 
- view of the provisions of the act of August 18, 1894 (supra), validating - 
outstanding soldiers’ additional certificates in the hands of bona fide pur- — 
chasers, a duplicate certificate may isste to such purchaser, 1n_ the | 
name of the soldier ou due showing of the loss of the original, and the 
further fact that i¢ has not been located. | : 
The mere loss of the certificate itself can not be treated. as the loss a 
or destruction of any rights thereunder. The right of Ireton to an. 
_ additional entry of eighty acres of land was determined by the proper 
officers of the povenauiony and upon his Bp peatOn that nese Was cer- 
-titied. ‘ 
The certificate of right was accompanied by : a atone that ‘the 
soldier must settle upon the land located thereunder, but Congress. 
_ never intended that such a condition should of imposed, ee v, 
. Luther (163 U. S., 331). 
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‘The right to enter: adaitional land cointerred by section 2306 is per : te 


sonal property, and assignable. 3 oe et - 
In the case of Williford Jenkins (29 Li De 510), it was held, in effect, a 
‘that if a soldier, entitled tothe right to make a soldiers’ additional rome? | 


- stead entry, dies without having exercised said right, leaving no widow 


- or minor orphan children, the right to. imake said entry vests in his per- 7 
sonal representative; and if the right was certified to him in his life- 
time under the then existing practice a duplicate certificate of said right 


may issue, in the name of the deceased soldier, on the application of | . 


his personal representative, | it: being satisfactorily shown that the 
original certificate has been lost or destroyed. Se 
It follows that in the case here stated the right is. a proper asset of 


the estate of the deceased soldier to be administered as’ any other per- 


sonal property. Being an asset of the estate and assignable, al dupli- | 
cate certificate on the showing made may be issued in the name of 
Robert Ireton, the deceased soldier, and delivered to the personal repre- 
‘sentative of said deceased, or his lawfully authorized ee 
The decision appealed. fr om is 3 reversed. 7 


REPAYMENT—RESERVOIR DECLARATORY STATEMENT. 


WILLIAM F, ALLEN, 


A reservoir declaratory statement is not an entry within the meaning of the repay- 7 
ment act; hence the fees paid on such statement cannot be repaid . if: it is sub- 
"sequently canceled for conflict with a prior éntry. , 


Seer etary Hitchcock ‘to the Commissioner aa the General Land Office, 


LW. VD.) _ : - April 11, 1900. (0, SG) a 


“The Depat tment is in receipt of your office letter of Mareh. 14, 1900, 


| transmitting the application of William F, Allen for repayment of the _ 


fees pag by. him on reservoir declaratory statement No. 1345, for the 
N.E. 4 of N.W. 4 of Sec. 17, T. 25 N., R. 19 W., O'Neill. land district, 
Nebraska, filed June 13, 1899, under the act i January 13, 1897 (29 
Stat., 484), You ask to be advised upon the following point: 

As the second section of the. act of June 16, 1880 (21 Stat., 287), specifies that 
repayment shall be made upon certain canceled entries, I: subitit whether relief 
may be extended thereunder in the case of canceled 1 reservoir. statements that. were 
in conflict with prior entries. 3 : | ee 
| Such reservoir declaratory statement’ is “not an poe within the — 
T, “meaning of said repayment act, and your office iS advised that repay- - 
ment | is not authorized in the cases. stated. | 7 
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COLVILLE INDIAN LANDS OPENED TO SETTLEMENT. _ 


InstRUcTIONs. 


| Commissioner Hermann to rept and receivers, Waterville and Spoken ane 
| | Falls, ee A pril 12, 1900. . | 


4] have to call your attention to the proclamation aed iby the Presi- 
ident on the 10th instant, by which ‘all the non- mineral lands in the © 
north half of the Colville reservation, Washington, vacated by the act 
of July 1, 1892 (27 Stat., 62), and July 1, 1898 (30 Stat., 571), except 


those allotted to and reserved for the Indians, and for other purposes, — 


will be opened to settlement and entry under the statutory provisions 
therein recited, at, and after the hour of 12 o’clock, noon pom stand. : 
ard time) of the 10th day of October, 1900. 
- With regard to the lands described in the pioclAmatiGn you ‘will : 
observe that the acts referred to provide that, subject to the reserva- 
tions and allotments to Indians of the Colville reservation, all the tracts 
- shall be disposed of under the general laws applicable to the disposi- 
tion of public lands in the State of Washington. 
«dt is further provided by section three of: the act of J July 1, 1392, 
‘supra; pe. 


That each eube yman under, the homestead laws shall, wikia five years froin the . - 
date of his original entry and before receiving a final certificate for the land covered 
by his entry, pay to the United States for the land so taken by him in addition -to 
fees provided by law the sum of one dollar and fifty cents per. acre, one-third of 
which shall be paid within two. years after the date of the original entry; but the - 
rights of honorably discharged Union soldiers and sailors, as defined and described 
‘in sections twenty-three hundred and four and twenty- -three hundred and tive of 
the Revised Statutes of the United pees shali not be abridged, except as to the 
sun to be paid as aforesaid. fat os 


All applicants to enter ilies lands. must possess the Gualitoations 7 
“required by the law under which he desires to make entry. The home-:— 
Stead applicant must pay the usual fee and cominissions at the time of 7 
making his entry. - Within two years thereafter he wust pay the sum - 
of fifty cents per acre, and within five years from the date of his entry, — 


and before receiving a final certificate he must: pay 8 aml additional s sum. 


of one dollar per acre 

As said lands are restored to entry under the seieial aes homestead 
entrymen may commute their entries under section 2301 R. 8. by pay- 
ing for the land at the rate of $1.50 per acre, the price fixed in the act 
of 1892 , supra, but no final commissions will be collected when commu: | 
tation proof is submitted, The commissions in the original and final | 
entry noder section 2291 R.S., will be computed at the rate of $1.25 
_ per acre, the ordinary minimum price of pablic lands under the general ‘! 
eee of section 2357 RS. 0 : ee 

The ordinary blanks on pone different classes ot entries ‘ides the 
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: peneral ime will be need: reference being made ‘hereon, ae on ‘the 


- abstracts to. the act of July 1, 1892, Colville Indian reservation lands. 


You will open a separate series of numbers for each class of entries, _ 


beginning with number one,. reporting them in separate and special 


abstracts and report and account for the samé in your reg ular moninly: 
and quarterly Colville Indian reservation accounts. 7 


Upon receipt of the first payment of fifty cents per acre from home- 4 


‘stead claimants, the receiver will issue a cash receipt for the money, 
noting thereon, “first payment. Colville Indian’ Reservation home- 
stead,” and shed final proof is submitted and final payment. made the 


ae regular final certificate and receipt: should issue, as well as a RED arate ot 


cash receipt for the final payment of $1.00 per ‘acre. 


Sections sixteen and thirty-six in each township will be: saisest to _ 


such right of the State of Washing ton thereto as Inay be ascertained ; 
and. determined by the land department in the administration of the ~ 
grant of lands in place to that State tor the support: of common schools. 
The notices, required: by circular of instructions of October: 21, 1885 
(4 L. D., 202), as to the filing of the plats of survey in. your office; 
- should - posted by you at such date as will make the date of filing 
the same as the date of the Spenis of. the. lands to settlement, and 
entry. © oo . : 
On receipt of this letter - you: 1 will cause a “notice to. be sneha for 
thirty days in some newspaper of general circulation i in the vicinity of . 
the land, giving the date on which the. lands. will be open ed to settle- 
ment and entry. | 
Approved, ‘E. A. Hrreacoox, Seoretary. 


MINING. CLAIM-LODE TINE-EXTRA LATERAL RIGHTS. 


| BERK ET AL Oe “Nioxmrson, 


ae | ‘The ee of the locator to follow the strike of the ‘dods ceases ati the suse where : | 
| the lode crosses the line of the location; but the validity of the location is not — 





affected by the fact that the lode crosses the. side line thereof. 


The mining regulations do not require that the. notice of application, for sear a 


patent, as posted or published, shall contain a description of the lode line, 
; reference being made in these notices to the official plat of sur ey on which. I9-+ 
indicated the general course or direction of the vein. — 7 | co 
An allegation on the part of a protestant that the allowance of a a miner al seniae as 
applied for will injuriously affect the extra-lateral rights of the protestant, does 
“not present, in the absence of any surface conflict, a question of which the : 
Department will take ¢ cog nizance. fe . e 


7 Seer eten y Hitchcock to. the Commissioner of the General Land. Office, Ao | 2 
ou VD) ee | April 12, AID, OO 5? (Ww, ACB). 


/ - February . 12, 1898, Charles J. Nickerson filed. ap plleation for patent - | : 
“to ‘the: Rattlesnake ‘Lode mining claim, Eee No. 3498, See, ae 
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| California, land district, and publiéation of notice of the application was 
commenced February. 18, 1898. | : 
_ April 31, 1898, George Beil et al, filed'a Bpctent against the allowance 7 
of entry on said application, alleging as grounds of protest: 

- 1, That protestants are the owners of the Levant lode wining claim, | 
located in close proximity to the Rattlesnake claim; that the ledge con- 

tained in the Rattlesnake claim is the same ledge that runs through 
the Levant claim; and that the allowance of entry for the Rattlesnake. 
would injuriously ‘affect the extra-lateral rights of protestants as owners — 
of the Levant claim. | 
2, That atthe date of filing spplibation fox survey of said a ac 

. Claim, Charles J. Nickerson was not the owner thereof. : 


3. That no work was done upon or for the benefit of the Rattlesnake ee 


_¢laim for two years prior to the application for patent. | | 
4, That at no time prior to the official survey was ther ea valid loca. ve 
ae of said claim upon the ground. ; 

. That the published and posted notices of said mineral apoliba: 
: a do not comply with the mining regulations in that neither of said 


.. notices gives a description of the lode line in any way, manner, or form. . 


A heari ing was duly had on this protest, both parties appearing and . 
submitting testimony, and on December’ 28, 1898, the register and — 
receiver rendered dissenting opinions, the register recommending that 
the application to make. ey be eee and the. receiver recommend. 
- ing that it be allowed. 
-. Both parties appealed, and by your office decision of “J une 13, 1899, 
the finding of the receiver was affirmed and the protest diemiseed.’ 
The protestant’s appeal from this action brings the matter before the 

Department. 
A careful examination of the confused. and. ene. mass. of* 
testimony submitted in the case shows the facts to be as follows: 
The Rattlesnake lode mining claim was originally located by Ww. H. 


Guapaell on. January 6, 1886. In April, 1887, Chappell sold the claim 7 | 


~ to Charles J. Wiekercon, thepe esent claimant and applicant. Pending. 
this sale, Nickerson employed a surveyor by the name of Reece to run 
the lines. Reece ran and staked all the lines, including the lode line, 
and brushed them where there was any undergrowth. It appears, 

~ however, that the location as marked on the ground did not correspond. — 


with the description given. in the lovation notice. In the latter the  ~ 


‘claim was described as a rectangle, 1,500 feet long and. 600. feet wide, 
but as marked on the ground the claim was less than 1,500 feet in 
length and had an angle in the side lines. The location as staked and 
the location notice covered pr actically the same ground, though, except 


that the notice covered a larger area than was actually staked. InJune, —. 
1887, Nickerson located this claim as the Golden Queen lode mining § - 


_ claim, describing it according to the Reece survey. This location notice _ 
does not appear on the records of Butte County, California, where this _ 
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. land is aeanteds ae is mt eierred! (6. in the’ abetiaot of title, Hae foe 


. shown on the records of the extinct Forbestown mnining district. It — e 


seems to have been ignored and forgotten even by Nickerson himself -? 


until it was resurrected and introduced 1 in evidence during the piogrcss | 
of the hearing in this case. ee 

At the same time that Nickerson purchased the Rafilomate sia: ; 
he also purchased an adjoining claim, called the’ ‘Honeycomb lode 
mining claim, These two claims were consolidated and thereafter worked 
and. known as the ‘Golden Queen mine. Shortly after bis purchase, - 
Nickersou conveyed various interests in these two claims to different 
parties, but these interests were subsequently reconveyed to bim, and 
at the date of his application the entire title was in him. In these 
several deeds of conveyance no mention is mace of the Golden (Jueen. 


location of June, 1887, the claim being named in the deeds at the Rattle- = 
-~ snake and described accor ding to the old Chappell Jocation notice. 


November 27, 1890, Nicker son made anew location of. the Rattlesnake - 
claim. Notice ‘of this location was recorded ‘November 30, 1895, and 
| immediately th ereafter Nickerson applied for a sur vey: -of the alaic: An 


. . order for sur vey, based on this location, was issued, but when the United = 
States. deputy mineral surveyor went on the gr ound he found that there 


was a disetepancy between the claim as marked on the ground and the 


location notice on which the order for survey was based. He therefore a 2 
did not proceed with the survey at that time, and reported the facts to 


Nickerson and the United States surveyor-general, December 17, 1895, 7 


‘Nickerson made an amended location of the Rattlesnake claim. This. ~~ 


7 amended location agreed alniost exactly with the old Chappell location 


as marked on the ground aud surveyed and staked by Reece. An‘ eae 


amended | or der for survey, based on the amended. location of December — 
we 1895, was then issued, and in. July, 1897, the survey was made. 


There is some dispute as to whether this. official survey followed] the 


lines of the amended location as marked on the ground, but the prepon- | 
— derance of the evidence shows that there is a substantial agreement. _ 
Jt appears that the Gold Bank mine, a patented claim, adjoins the Rat- | 
tlesnake on the east; that.a compromise boundary line was agreed on | 
by Nickerson and the owners of the Gold Bank, this agreement being 
reduced to writing and recorded; that in making the official survey the 
deputy surveyor followed this compromise line,. which varied only 


: slightly from the description of the east end line of the Rattlesnake as 


given in the amended location notice; and that the west end line of the 
Rattlesnake was swung slightly east, with the northwest corner as an 
axis, to make it parallel with the east end line. , 

At the eastern end of the Rattlesnake claim, near the boundary line. 
between that elaim and the Gold Bank mine, is a ravine, aud it appears = 
that the most convenient place for beginning operations on the vein is 


in this ravine. Shortly after the purchase of this claim in 1887, Nick- a 


er son and. his co- owners began w work in | this ravine ‘by drivin s tunnels oe 


oes 


"DECISIONS RELATING TO THE PUBLIC LANDS. 665 


and eretriné buildings: for the convenient working of the ore. ‘These 


2 ‘improvements cousist of. a fully equipped ten stamp mill, a blacksmith ms 

-. Shop, buddle house, store room for sulphurets, canvas plants, tunnels, — 
shafts, upraisers, etc., and their value is estimated at about $70,000. - 
_ The buildings, it appears, are located on land belonging to the Gold 


Bank mining company, under an agreement with said company. 

_. Testimony is submitted by the protestants to prove that the lode or 
vein does not follow the course shown on the official plat, but. that it 
crosses the north side line at a point.a short distance east of the north- 
west corner. This is disputed by the witnesses for the applicant, but 
even if it were true, it would not be material. The right of the locator 
to follow the strike of the lode ceases at the point where the lode crosses 
_ the line of. the location, and it makes no difference, so far as the valid- 


ity of the location is concer ned, whether the lode crosses the side line | 


as claimed or not. _ | 
From the above resume of the evidence it appears that at the date of 


antler : 
ek 
wT eevee 


his application for patent the entire title to this claim was in Nickerson; — 


that no one else is claiming or asserting any interest therein; and that 
- whatever may have been the degree of his interest. in ‘this claim at 
the time he applied for a survey thereof, all his actions in regard 
thereto have been ratified by the conveyance to him of all eeerune 
interests. 7 
The allegation in the protest that no work nda eet done npon or for 


the benefit of this:claim for two years last past presents a question that — 


goes only to the right of possession in a dispute between rival or adverse 
_ ¢laimants for the same mineral land, and is a matter solely for the deter- 
‘mination of the courts. P. Wolenberg e¢ al., 29 L. L., 302. This portion 


of the protest will not, therefore, De entertained or considered by ia — 


Department. 


— The published and ¥ posted notices of the KaglicdBi for patent ae not. | 
_ contain a descriptiou of the lode line and a statement of the course and. 


length thereof each way from the discovery or other well defined object; 
nor do the rules require that the notice, as published or posted, shall 
contain a deser iption of the lode line. Refer ence 1s made in these notices 


to the official ae on which is indicated the gener al course.or r dir ection _ 


of the vein. 


-There-is no surface sition between he Levant ne a 8a by ‘ii 
protestants here, and the Rattlesnake clain, but it is alleged that the ~ 


allowance of entry. for the Rattlesnake claim would injuriously atfect 


the extra-lateral rights of the Levant claimants.. This is nota question 


of which the Department will take cognizance. It is purely a matter 
fof the determination of the courts and the issue of patent for ‘the 


Rattlesnake claim will not be an adjudication as to any extra ‘lateral | 


- rights that the Levant claimants may possess. 


- Your office decision i 1s eorony affirmed, and the protost a of Beik et al. | 


is dismissed. 
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“ANDREW Fureus: 


fe MoGion for review af qopartmeutal decision of Febr uary 23, 1900, 29 9 es 


| iy Ds 536, denied by: one Hitchcock, apn 14, 1900. aoe 


- RAILROAD LANDS—SECTION A, ACT OF MARCH 3 3, 1887. 
| GREENE EL AL v. Wiper ET. AL. 


. No right to: a confirmatory patent under scion ZL act of March. 3, 1987, can Be aued. 
on a contract of purchase that has been canceled ce the company for failure to 
comply with the terms thereof. | 

A purchase of railr oad lands by one who is at Sach a tne a dined in ae railroad 
company, trustee for the bondholders in the mortgage of the railroad lands, 

* and party defendant, as such trustee, in a pending suit instituted: by the United 
- States to recover.title to the lands, is not a purchase, in ‘ good faith ;” and no _ 


right to a confirmatory pe ‘under said section can be predicated on ‘snch ay, 


_ purchase. 7 


| Seoretary. Hitausoeie to ‘thé Commissioner of the Gaul cad. Office, — - 
(Ww, v. D.) oe — April 17, 1900. ° (LR. We) 


| Fanny 8. aie Cornelia De Wilder; Sidon. Greene and. Elizabeth. | 
Harker; aud Albin C. Chalstrom bave appealed to the Department. — 


from your office decision of August 7, 1899, involving the N, z of. Sec. Ne 


eA, T. 95, BR. 42 W., Des Moines, Iowa. 5 
The land was patented (the NW. 4.and the N. “2 of the NE. 4 1 of said 

Sec. 1, June 17, 1873, and the S. 4 of the NE. i January ee 1875,) to 

the State of Towa ander the act of May. 12, 1864 (13. Stat., 72), for the - 


‘Sioux City and St. Paul Railroad Company. The patents were vacated 


— October 21, 1895 (159 U.S., 349), at suit. of the United States. against 


said company, instituted October A, 1889, On February: 21, 1896, the | 
lands, the title to which was restored: under. said suit, were opened to (de 


entry under the instructions: of NN ovember 18,1895. | 
February. 12, 1896, Fanny S. and Cornelia. Day Wilder, ‘heirs. of 

Auberst H. Wilder, deceased: filed in the local office an application 
under section 4 of the act of March 3, 1887 (24 Stat., 556), for a con- 
firmatory patent to all of the lands before descr ibed, and on the same 
day Judson L. Gr eene, jointly with Elizabeth Harker, widow of William 
Harker, for the benefit of his- heirs, tendered a like: application for a~ 
confirmatory patent to said lands; also under said act, as settlers and 
not as purchasers, notice of claim was filed, J anuary eae 1896, by Charles. 


- Gustafson for the. NE.4 .4, and, February 26. 1896, by William. Egdorf, 


for the NW.4 4. February 27, 1896, said Egdorf filed homestead appli- — 


cation for said. NW.4, alleging. cothlomert April 15, 1894, and the same. - 
day Albin W. Chalstrom filed homestéad. application therefor, notclaim- 
ing settlement or improvement. March 18, 1896, said. Gustafson aoe a 


a homestead application f for said. N E. 4 4, eee residence since 1884, 
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Phere. were Silee applications not necessar y to be noticed, no rights . 
: peing now asserted thereunder. 
Notices of the applications were duly given for hearing, May 20, 1896, 


. but hearing was postponed ‘to September 16, 1896, when said Gustafson, 
- Egdorf, and Chalstrom appeared in person and ‘with counsel, and the. — 
other mentioned parties by counsel. May 27, 1897, the local office 
recommended that the homestead applications by Gustafson and Egdorf 


be accepted, and that all other applications be rejected. On appeals — 
of Greene and Harker, the Wilders and Chalstrom, to your office, the 
recommendation of the local office was. affirmed, aud said. appellants 
appealed to the Department. eS 
There is no conflict in the evidence. ~ : 

August -° 1887, the railroad company, by contract, Aol said NE. 4 | 
and NW. 4£ to William Harker and J. L. Greene, jointly, on deferred 
pay ments, “thoy paying $489.33 at execution of the contract.. Said con- 
tract contained a proviso for forfeiture upon failure to make the deferred 
payments at stipulated times, and upon failure to pay the taxes upon 
the land, which by the terms of the contract were to be paid by the 
purchasers, May 17, 1888, Harker wrote the company declining to 
make further payment of principal, interest, or taxes, until title was 
_ settled and possession given, the lands being in the possession of cer-— 
tain adverse claimants, and requested a modification of the contract of 


. purehase, relieving them from further payments, or a return of the 


amount paid, and that the purchasers had contracted subject to occupa- - 
tion by the squatter, and had agreed to abide result of the pending eject- 
ment-suit against the occupants. The company declined to change the — 
_ agreement and said it expected purchasers to make payments promptly. . 
No further payments of purchase price or taxes was made. October 10, 
1889, the purchasers were advised that their contract had been can- 
~ celed. December 26, 1892, Harker and Greene again wrote the com-. 
pany that, if it would return the amount paid and interest, they w ould 
surrender their contract. The company answered, December 30, 1892, 
that it had demanded payment of overdue instalments, hich they . 
neglected, and in due course the contract had been canceled. Since 
cancellation of the contract of purchase by the company, the: parties. | 
_ elaiming under said contract cannot be considered as purchasers entitled — 
to benefits of the act of March 3, 1887, and the rejection by your office 
of the application. for a One mnatory Be based upon said contract, 
is affirmed. 
— On September 10, 1890, “Adana H. Wilder Was a director | in said | 
- railroad company, and & tenetes for the bondholders i in the mortgage of 


the railroad lands. On that day the company conveyed the lands here 


in question to. Gotlieb Schwartz, for said Wilder, and September 26, 
_ 1890, said Schwartz conveyed them to said Wilder. The company sold 

the land to Wilder, and.at his request so conveyed because he did not 
wish the eee which hea as trustee had to execute, to run to himself. e 
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He paid for the land i in a Brant: bonds. This purchase was | made a if | 
nearly one year after the institution of the suit by the United. States 


to recover the title to the land, and Wilder, as- trustee, ww was party, 
- defendant to that suit and: knew. all about it.: | | i 
_. Under the facts and circumstances:shown in this case, Wilder eoald: | 
: aon have. purchased ‘in good faith ” within the meaning of the act of © 
March 3, 1887, or “in actual ignorance of any defect in the railroad 
company’ s title,” or “in reliance upon the, action of the government 
in the apparent transfer of title.” | : 

In United States v. Wi inona, . ete., ‘Railroad “65 U. 8. 480), the 
—eourt construed the words “ bona fide” and a “good faith ” as ae to 
| purchasers of said lands, and said: 7 SO 


. St matters not what constructive nibbles may ay. chargeable to such a sganelusen, 
if, in actual ignorance of any defect in the railroad | company’s title, and in reliance 
i upon the action of the government in the apparent transfer of. title by: cer rtification - 

a or patent, he had made an honest. purchase of the land. 


7 Mr. Wilder does not come within this ‘modified definition of Kone 
fide” or “good faith” purchaser, and no rights can be successfully 
maintained under the act. of March 3, 1887, predicated upon said: pur- 7 


fo chase. The action of your office in denying the application fora con- ~ oe 
: firmatory patent to the heirs of Wilder is therefore affirmed.. = 
Gustafson was in possession of the tract he now claims and had been 4 


| ‘for six years residing. there, cultivating and. improving the same, and 


Egdorf was in possession of, residing on, and improving the fiat. a, 


7 claimed by him at the date of the application by Chalstr om who had ade 
_ never settled upon or improved the land. | - 
Your office decision, in so far as it sustained the fomestaad applica- : 


tions of. Gustafson. and Egdorf and rejected the homestead d application » -_ 


of Chalstrom, is also affirmed. 


| MINING CLAIM RIGHTS | ACQUIRED 1 BY LOCATION. = 
| Hus LER AND New YEAR Lope. CLAIMS. 


ee The ieoation of a mining ‘claim, : QS. made? upon the surface of the. ¢ round by the 
; locator, determines the extent of his rights below the surface, aaa the end lines 
of the locat‘on, as established by. him on the surface, place the limits beyond 
which he may not go in the appropriation of any vein or veins along their course 
or strike, except in a case where it i8 developed that the location has been - 
placed, not along, but across the'course or strike of the vein, in which event the 
_. side lines of the location hecome the ene nes and the end lines the side lines 
of the claim. e | wea. o 
| re Directions given for the rbd ihdation: of. Rules 7 and 3 of the} Mining O° ‘Rae gulations, in ae 
> 80 far as they are in conflict with the conclusions herein reached. es 


te Secretary y Hitchoock to. the Commissioner of the Gener al Land oft ice, 
ee LY, D., ar . tak April 18, 1900. ht ae op Se 


‘February 3, 1898, H. W. Davis made fneral entry No. 1618, for the 


Hustler and New Year Iode mining claims, survey No. 10313, Pueblo, 






oe _ | SE Ip See.2 T.75'S. R.70 MN, 


SWE te See. Le 


Beate 300 fect to aw inch. 


— DWN GLO, Mets 26.1900, VU. 
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- Colorado, excluding therefrom certain conflicts with the Fort Wileox 


lode claim, survey No, 10180, and the Sitting Bull lode claim, survey, 


No. 11272, 


_ of the Hustler, in its southwesterly course, extends entirely. across, and 


oo As located and siivegel! fhe sicher ly end line of ‘hie Hustler cae e. 
_is laid upon the northerly side line of the New Year, thus forming the . 
only point of junction between the two claims. » The: easterly side line aK 


some distance ‘beyond, the Fort Wilcox claim. The westerly side line hn 


of the Hustler extends into, but not entirely across the Fort Wilcox. 


There is thus embraced in the Hustler location, at its southeasterly | 


: corner, a small triangular piece of ground adjoining the southerly side 
line of the Fort Wilcox, and the northerly side line of the New Year 


(tract B on the accompanying diagram), and not empe aced in any other 


claim. 


July 1, 1898, your office re auleed at amended survey to be nade ‘in 
. order to more specifically describe the exclusions from the entry, and 


also. for the purpose of establishing a new southerly end line of the 
Hustler claim at the point where the assumed lode line of that claim, 
in its southwesterly course, intersects the uortherly side liné of the 


_ Fort Wilcox claim (dotted line C and D on said diagram), whose loca- — 

v7 tion antedated that of the Hustler. The amended survey was accord. 
-- ingly made, and as one of the results thereof the Hustler and New Year 
claims were rendered non- contiguous. December ‘8, 1898; your office. 
_ directed that the mineral entryman be allowed sixty days from notice — 

_ within which to show cause why his entry should not be canceled as to - 
the Hustler claim because of such non-contiguity, and held that in 
default of such showiug the entry would be concen’ to the extent indi- | 


cated without further notice. 


- February 21, 1899, the entryman, pr esumably assuming the action of |. 


- your office, auhereby his claims were rendered nou-contiguous, to be cor- 
rect; filed his written consent to the cancellation of his entry as to the 
' Hustler claim, and on March 15, 1899, the entry was accordingly can- 
cele] as to that claim, and approved for patent as to the New Year 
claim. Patent-for the New Year claim was thereupon issued April 4, 


patent filed a petition asking that your office reconsider and review its 


action requiring the establishment of a new southerly eud line for the — 


\ 


7 . 1899. Subsequently, however, resident counsel for the applicant for. 


Hustler claim, contending, in substance and effect, that such action 


was erroneous, and that the entry of the Hustler claim as originally 


allowed should be reinstated and passed to patent under. the SDRNERs 


tion and former proceedings had thereon. 

- This petition was denied by your office, and the applicant for patent 
thereupon appealed to the Department. 

In addition to rendering the Hustler and New Year elaitas: non- 
contiguous, as stated, and therefore not. subject to application and 


- entry as adjoining claims held in common, the effect of the action of —— 
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a your offic is to anne the right of the applicant: oe patent, to’ two anal : i: - : | 
triangular parcels : of ground, represented on the. accompanying diagram ~ ie: 


as tracts A and B, which were embraced in the Hustler’ claim as orig- 


‘inally located, surveyed, and applied. for. The. appellant contends that bie 


_ both these tracts were lawfully, included in the location of the Hustler — 
claim, and that, having included. them in his application for patent, ~_ 
npecbedi nae thereon. having in all respects been regular and without 
adverse claim, he is. entitled to entry and patent embracing. them as a 
_ part of the Hustler claim. As bas been shown, they were embraced in 
the entry as originally allowed, and the question presented is, whether 
the action of your office requiring the. establishment of a new southerly. 
end line for the Hustler claim, at the point and in.the manner stated, 

thus excluding from said. Aes the two small triangular tracts afore- 
-gaid, and thereby rendering the New Year. and Hustler claims. non 
contiguous, and for that reason. not ‘subject to entry and patent as 
adjoining claims held in common, was legal and proper. That action is © 


‘- based upon paragraph 7 of the mining regulations, which i is as follows: . 


The rights granted to locators under section 2322; Revised Statutes, are restricted <a 


to such locations on veins, lodes, or ledges as may be ‘' situated on the public domain,” 
pin applications for lode claims where the survey conflicts with thie survey or loca- 
~-tion lines of a prior valid lode claim and the ground within the conflicting surveys = 


is excluded, the applicant not ouly has no right to the excluded ground, ‘but he has."  ~ 


no right to that portion of any vein or lode the top or apex of which lies. within.such — 
excluded ground, unless his locatiou was prior to May 10, 1872. — His right to the. 
lode claimed terminates where the lode, in its onward course or strike, inter sects the — 


exterior boundary of such excluded ground and passes within it. The end line of his Fae 


‘sur vey should not, ‘therefore, be established beyond such inter section, 


~The case of Del Monte 1 Mining Co. v% Last Chance 1 Mining Co. ant 


U. S., 55), was one where a number of questions were certified by the 
lower. court to the enprome court for decision. a of the questions 


certified was— | 


| May any of the lines of a junior lode location. Sie laid within, upon or across the 


| _ surface of a valid senior location for the purpose of defining for or securing to such 


junior location under ground or extra- u-lateral I rights not in conflict with any. rights ¢ of © 
the senior location 2. = . 2 


The supreme court, after eis specifically. to and aeting from 
the earlier cases of Belk v. Meagher (104 o S. *s a) and. Grwillim v. Don- 
nellan (115 U. S., 45), said: 


The question’ presented in ‘each of. those cases Was. Geiether a _ second Jocation is 
effectual to appropriate: territory covered by a prior ‘substituting and valid location, 


-and it was held itis: not, - . Of the correctuess of those decisions there can be no doubt. 


A valid locati on appr opriates the surface, and the rights g viven by such location cannot, 

so long as it remains in force, be disturbed by any acts of third. parties. _ Whatever 
rights on or beneath the surface passed to the first locator can in ne manner be 
diminished or affected by a subsequent location. But that is not the question here 


presented. Indeed, the form in which itis put excludes. any impairment or disturbance He 2 
of the substantial rights of the prior locator. The question is whether the lines ofa... 


| eer lode location may, be laid upon a valid senior r location for the pe pose of defin- ie 
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ing or securing “under ground or extra- lateral signal not i iu conflict with any rights — 
. of the senior location.” In. other words, in order to comply. with the statute, which . 
requires that the end. lines of a claim shall ‘be: parallel, and in order to secure all the 
unoccupied surface to which it is entitled, with all the underground rights which 
attach to possession and ownershi» of the surface, may a pan locator place an: end . 


s line within the limits ofa prior location? 


And after an elaborate discussion of the mining statutes, in so far 
as they relate to the subject, and an exhaustive review of the author- 
ities, and-of the practice of the land department, bearing directly or 
indirectly upon the same, the court held that the question should be 
answered in the affirmative, aud it was so answered. In its opinion. 
(pages 83 and 84) the court said: |: ys | 


A party lie is in actual possession of a valid location may mmeinbati that posses - 
sion and exclude every one from. trespassing thereon, and no one is at liberty to : 
forcibly disturb his possession or enter upon the premises, At the same time the 
fact is also to be recognized that these locations are generally made upon lands open, 
unenclosed and not subject to any full actual occupation, where the limits of pos- 
 gessory rights are vague and uncertain and where the validity of a pparent locations 
is unsettled and doubttul. Under those circumstances it is not strange—on the 
contrary it is something to be expected and, as we have seen, is a common experi- 
_ ence—that conflicting locations arc made, one overlapping another, and sometimes 


the overlap repeated by many different locations. And while in the adjustment of 7 | 


those conflicts the rights of the first locator to the surface within his location, as 
well as to veins beneath his surface, must be secured and confirmed, why.should a 
subsequent location be held absolutely void for all purposes and wholly ignored? 
Recognizing it so far as it establishes the fact that. the second locator has made.a 
claim, and in making that claim has located parallel end lines, deprives the first 


locator of nothing. [ cartainly, if the rights of the prior locator are not infringed 


upon, who is prejndiced by awarding to the second locator all the benefits which 

the statute gives to the making of a claim? To say that the subsequent locator 

_ must—when it appears that his lines aré to any extent upon territory covered by a. 
prior valid locationgo through the form of making a relocation simply works 
delay and may prevent-him, as we have seen, from obtaining an amount of surface 

‘to which he. 18 entitled, ° unless he abandons the audergronnd and extra-lateral 
rights which are secured only by parallel end lines, 


In its discussion of another branch of the case, ikewise pertinent to. 

the question here presented, the court, referring to the cases of Argen- 
tine Mining Company v. Terrible Mining Company (122 U. 8., 478) and 
King v. Amy, etc., Mining Company (152 U.S., 223), said, among other | 
things, that one of the principles settled by those cases was— : 
that the lines of a location as made by the locator are the only lines that will be 
_ recognized; that-the courts have no power to establish new lines or make a new 
location. 

And then passing to an examination of the PROVISIONS of ete statute in 
their relation to the subject, it was further said: 


- Premising that. the ‘discoverer of a vein makes the loeations that he is entitled to 
make a location not exceeding 1500 feet in length along the course of such vein and 


not exceeding: eé three hundred feet on each side of the middle of the vein at the — 


_ surface,” that a. location thus made discloses end and side lines, that he is required 
to make the end lines parallel, that by such parallel end lines he places limits not. 
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i ae to. the tee area » but limits beyond whieh below the antiee hé euaniot oo: 


on the course of the vein, that it roust be assumed that he will take all the length. va 


of the vein that he can, we find fr om section 2322 that‘he is entitled to ‘all veins, | 
lodes and ledges’ throughout their entire depth, the top or apex of which lies iuside 
of such surface lines extended downward vertically.” Every vein whose - apex is — 


within the vertical limits of his surface lines passes to him by virtue of his loca- i | 
“tion. He is not limited to only those veins which extend from one end line to~ 


another, or from one side line to another, or from one line of any. kind to another, 


put he is entitled to every vein whose top or apex lies within his surface lines. 


es . Not only i is he entitled to all veins whose apexes are within such limits, but he is 


entitled to them throughout their entire depth, ‘although such veins, lodes or ledges | 

may so far depart from a perpendicular in their course downward as to extend. | 
- outside the vertical side lines of such surface locations.” In other words, given.a — 
vein whose apéx is within his surface limits he can pursue that vein as far as he ~ 
pleases in its downward course outside the vertical side lines. But he can pursne 
the vein. in its depth only outside the vertical side lines of his location, for ‘the stat- 


ute provides that the ‘‘right of posession to such outside parts of. such veins or. : 
~~ ledges shall be confined to such portions thereof as lie between vertical planes. | 
drawn downward as above described, through the end lines of their locations, so 


“continued i in their own direction that such planes will intersect such exterior ea : 
of. such veins or ledges. ie 
- This. places 2» limit on the length of the vein beyond whieh he may. not go, or it. 


ya ees ~ does not say that he: sh all not go outside the vertical side lines unless the vein in ‘its 


course reaches the vertical planes of the end lines. Nowhere isit said that he must 
have a vein which either on or below the surface extends from end line to end. line 
in order to pursue that vein in its dip outside the vertical side line. . | 
| The conclusions of the court were ae summed up i in the followin g 
| propositions: 7 ) 


First, the location as ‘made on the surface by the locator determines the extent of oS 


_ Tights below the surface. Second, the end lines, ag he marks them on the surface, 


with the single exception hereinafter noticed, place the limits beyond which he may na 


not go in the appropriation of any vein or veins along their course or. str ike. Third, 


every vein “the top or apex of which lies inside of such surface lines extended — 


_ downward vertically ” becomes his by virtue of his location, and he may pursue. it 
toany depth beyond his vertical side lines, although in so doing he enters beneath 
the surface of some other proprietor. Fourth, the only exception to the rule that 


_ _ the end lines of the location as the locator places. them establish the limits beyond 


which he may not. go in the appropriation: of 2 vein on its course or strike is where | 


eos) is developed that in fact the location has been placed not along but across the 


course of the vein. In>such case the law declares that those. which the locator: 


~. ealled his side lines are his end lines, and those which he called end lines are in fact _ 


side lines, and this upon the proposition that it was the intent of Congress to give. 
to the locator only so many. feet of the length of the vein, that len gth to be bounded 
by the lines which the locator has established of his location. - 


In the case under consideration the Hustler claim as located , overlaps, ; 
and one of its side lines entirely crosses, the prior apparently valid — 
Fort Wilcox location, as shown in the accompanying diagram. As thus- 


he, located the Hustler was surveyed and included in the application for. . 
patent along with the adjoining New Year claim. Was the Hustler. — 


. claim legally and properly located, notwithstanding the said conflict? — 
In view of the considerations stated and the principles established | 
by the ‘supreme court in the Del. Monte-Last Chance So and. in the | 


i 
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| earliee decisions ‘referred to by the ‘court; the Department is of the 
opinion that this question must be answered in the affirmative. | 
Recognizing the Hustler location then, as in all respects valid, subject — 
only to existing superior rights under any prior location in conflict 
therewith, what are the rights of the applicant for patent i in this case 
with ace ace to the Hustler claim? | 
_. Assuming that the course of the Hustler lode follows the center line 


of the location, the applicant for patent, as the owner of. the Hustler 


- claim, is entitled to the lode, in so far as it concerns the preseut contro- | 
versy, throughout its entire depth, etc., up. to the point where, in its — 


. onward course or strike, it intersects the northwesterly side line of the 


prior Fort Wilcox location and passes within it. - This is not all, how- 
ever. If it were, the action of your office requiring the establishment 


- -of a new southerly end line of the Hustler claim at-the point herein- | 


before indicated, would probably work no great injury to the Hustler 
owner. But in. addition to what may be properly termined. the Hustler 
lode, as located, the owner of that claim, by virtue of section. 2322 of | 
‘the Revised Statutes, is entitled to ‘the exclusive right of possession _ 
and enjoyment of all: the surface included within the lines” of the | 
—- location, except the parts within the excluded conflicts as shown, ‘Cand 
of all veins, lodes, and ledges throughout their entire depth, the top or 

“apex of which lies inside of such surface lines extended downward } 

vertically, although such veins, lodes, or ledges may so far depart fr om f 
& perpendicular in their course downward. as to extend outside the} 
- vertical side lines” of such location. 

It is not that he has been deprived of any right with respect to what 
may be termed the Hustler lode that the appellant complains, but that 
_ by the action of your office, he has been deprived of his right under 

the statute to the exclusive ‘possession and enjoyment of the surface 

area of said tracts A and B, and of the veins, lodes, or ledges the tops | 
or apexes of which may lie within the lines thereof extended downward _ 
vertically, and within the end lines of the Hustler location as originally 
‘surveyed and marked on the ground, In other words, | his contention 
is that the surface, and underground or extra-lateral rights, secured oh = 
him under the law by virtue of his location of the Hustler lode, have. 
_ been denied him by your office to the extent of the area included 1 in 

said tracts A and 5, 
. The Department i is of the opinion that this contention, neat some- 
what at variance with the existing practice, is in accord with the prin- 
ciples established by the. supreme court in the Del Monte-Last Chanee 





ins 


case, and that, in the ae of those Demos the action of your office | 


- garinot be sustained. | 
’ Rules 7 and 8 of: fie mining regulations were first sonia mere 
tially as they now exist, by circular of December 4,°1884 (3 L. D., 
540-1), That circular was referred to by the court in the Del Monte. 
Last Chance case (page 82) as having slightly cnenec the previously : 
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er cierenGhons on the subject, and as ee to that extent Mire Pi 


‘ - of harmony with the court’s views. The patents involved in that case, . a oe 
: though issued subsequently to said cireular, were in accord with the. 


previously existing practice, to whieh the Soart referred with appre oval. = os 


tay ach patent gave the entire boundaries of the original location, and a : 
_. ‘excepted therefrom those portions included within the prior valid loca- 


- tions, so that on the face of the patent appear ed the original survey of 
_. the location with the parallel end lines, the territory granted, and the — 


: territory excluded (page 80). 


This was upon the principle that the location, as eae, on the ve — 


‘ face. by the locator himself, determines the extent of his rights. below 


ss" the surface, and that the end lines as he established them on the _ 7 
Surface, and not as they may be established by the land ‘depart- 
ment for him, place the limits beyond which he may not go in the | 


cae appropriation of avy vein or veins along their course or strike, except , : 
-. Ina case where it is developed that the location has been placed not | 
~. along but across the course or strike of the vein, in which event the 


—- side lines become the end lines, and the end nee become the oF lines’ ne 


of the claim. _ oe 
Applying this pr inciple to the facts of the present case, it is clear nee 


the action of your office, if sustained, would deprive the applicant for ot 


- patent of surface, and underground or extra-lateral rights, with respect — 
+ to said tracts A and B, to which he is entitled under the law by virtue — 
of his location of the Hustler lode. Assuming that he has complied | 


_ with the law in other respects, he is entitled to entry and patent for the | - 7 


- Hustler claim as located, surveyed, and applied for, excepting there- — 
from. the conflict with the prior Fort Wilcox location and the conflict 


= with the Nitting Bull claim as excluded by the application. 


ae entry will be reinstated as to the Hustler claim, andif it is found 


The decision of your office is therefore reversed. The applicant's 7 






the law in other respects has been complied with, the same will be pass do 
to patent in accordance with the original survey of that claim. The : 
amended survey, made j in answer to the requirement of your sa will . 
be disregarded. 7 ae 

. In so far as Rules 7 and 8 of the. mining pemulatigns are 10 conflict 


= _ with the views herein expressed they will no longer be followed, and 


~~ -youare requested to subinit, for the approval of the Department, amodi: 


fication of said rules 7 and 8 to conform to the principles established 2 
by the supreme court in the Del Monte-Last. Chance case, and as herein S eae 


- set forth and followed. 


ee ‘RELATING a een 2). a. oie 
RAILROAD GRANT—CLASSIFICATION OF LANDS—MINING CLAIM. 


‘LUTHYE ‘ET AL ». NoRruern PACIFIC R. R. Co. 


The dnasinGation of land as mineral, by the board of commissioners, acting under 

. the provisions of the act of February 26, 1895, and the final approval of such 

‘classification by the Secretary of the Interior, is in effect a cancellation of a_ 

previous selection of said land by the Northern Pacific company ; and thereafter 

the said company, or any one claiming right or title through said company, can- 

~ not be heard to question the character of the ay Caen nee ane grouse of 
fraud in the matter of such classification. a A 


Secretary Hitcheook to the Commissioner of the General Land. Office, — 
AW: V. De eee ei 18,1900. | | (Od. ce 


Noveunbae 12, 1896, Hans and Nick Luthye_ filed application. for 
- patent No. 3780 for the Luther Lodge lode mining claim, Helena, Mon- 

tana, situated in lot 4 of Sec, 25, T.-7 N., R. 14°W. .Notice of said 
application. was duly published and posted for the period requir ed by 
law, during which time no adverse claim was filed. It appears that 
a lot 4 is within the indemnity limits of the grant to the Northern 
Pacific Railroad Company, and was selected by said company, under 
its grant, May 6, 1893, in list No. 220. March 5, 1897, the mineral 
' claimants applied to make entry of said mining claim, but the local 
officers refused to allow entry to be made because of conflict with the 
aforesaid selection by the railroad company: No appeal was taken, 
but on May 21, 1897, s said mineral applicants filed a petition asking for 
a hearing, and the same was forwarded to your office with the papers 


in the case, accompanied by the recommendation of the local officers ~~ 


that a hearthe be ordered. The petition alleges that the. land is 
. mineral in-character and has long been known as mineral and, and is 
surrounded by mineral entries. | | 

June 3, 1897, your office directed the local officers to order : a hearing | 
and to give notice of the same to the mineral claimants and to the 
proper representative of the Northern Pacific Railroad Company. The 
hearing was had, and resulted in a finding by the local officers to the 
effect that'the land is not mineral in character, and a ‘recommendation 
that the mineral application be rejected. June 14, 1898, the mineral 
applicants filed a motion for rehearing on the ‘around of new develop- 
ments and discoveries of mineral bearin ¢ veins upon. said claim, and a 
rehearivg was accordingly allowed and had. | 

April 4, 1899, the register and receiver. rendered disagreeing 
opinions, the receiver finding the land to be mineral in character, and 
the register finding it to be non-mineral in character. Both parties 

appealed, and of June 30, 1899, your office reversed the decision of the 

receiver, and affirmed that of the register. From this decision the 
mineral claimants have appealed to the Department. | | 

The railioad company has filed in the Department a motion to dis- 
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miss said ‘appeal. “For reasons a niteh all Hereafter: appear, i ié ce 
- believed that this motion need not be considered and disposed. of as my 
preliminary matter, — J 
~The testimony. taken at the two hearings. is i vblaninons but will not 


_ now be entered upon. <A record fact of which the Department must ~ 


take notice, which was not referred to by the local officers nor. by your. 
office, is of such significance as to require the remanding of the case to 
your office for consideration anew as hereinafter directed. 

It appears that said lot 4 was classified as mineral land by the board 
of commissioners appointed under the provisions of the act of February 
36, 1895 (28 Stat., 683), for the Helena land district, Montana. - It is 
included in the E. of the E. $ of section 25, and was first returned by ~ 
said commissioners in their report for the month of January, 1898, in 
_ which the unpatented portion of the E.$ of the E. 4 of section 25 was 

classified as mineral. The mineral.claim in question was then a part 
of lot 4, as described in the plats of survey on file in the local office, . 
The report: for the month of January appears to have been returned to 


‘said commissioners for a- more particular designation as to what lands 


in the H. 3 of the E. 4 of section 25 were classified as mineral, and said s 


- lot 4 was again returned in the report for the month of August, 1898, 


as mineral land, and the classification was advertised as required by 


Jaw and no protest was’ filed. The report of said classification was 


approved by the Secretary of the Interior April 5, 1899. Since said 
approval, the official plat of survey of said lot 4 was changed by order 

of your office, indicating thereon the Luther. Lodge lode mining claim, 
‘survey No. 5008, and dividing said Jot 4 into new lots 4, 11, aud’ 12. 
This change in the description of the land is without effect upon the 


action of said board of commissioners and of the Department i in classi- -é 


fying original lot 4as mineralland. : 
The first section ‘of the act of February 26, 1895, isonesaia enacts— a 


‘That the. Secretary of the Interior be, and is heroby, author ized and directed, as’. 


: speedily as practicable, to cause all lands: within tbe land distr cts hereinafter a 


named-in the State of Montana and Idaho within the land grant and indemnity . 
land grant.limits of the Northern Pacific Railroad Company, as defined by an act-of 
Congress entitled ‘An Act granting lands to aid in the construction of a railroad 
and telegraph line from Lake Superior to Puget Sound, on the Pacific coast, by the 
‘northern route,” approved July second, eighteen hundred and sixty-four, and acts 
supplemental to and amendatory thereof, to be examined and classitied by commis- 
sioners to be appointed as hereinafter provided, with special reference to the mineral 
or non-mineral character of such lands, and to reject, cancel, and disallow any and 
all claims. or filings heretofore made, or which may hereafter be made, by or on 
behalf of the said Northern Pacific Railroad Company on any lands in said land 
districts which upon examination shall be epee as provided in. this act as 
mineral lands. : . , 


Section 5 provides the method whereby, fag specifies the fine within _$ 


which, the railroad company may object to the classification as mineral - — 


| of any particular land within the grant to said company, and be heard | 
before the classification 1 is approved.” : | | 
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"Section 6 provides— 


“That as to. the lands against the classification whereot no o protest shall have teen 


_ filed as hereinbefore provided, the classification, when approved by the Secretar yor 


the Interior, shall be considered final, except in case of-fraud, and all plats and 


records of the local aug general land offices shall ‘be made to. conform to such classi- | 


- . fication. 


_ Secretary Hitchcock to the Cerninies vee of the General: Land Office, oak 
- (W.V. D.) a April 19, 1900. = (A. 8. T.) 


Itis aupatent that ite chief purpose of the act was to determine eee ae 
ily and finally what lands, within the limits of the grant tothe Northern | 


Pacifie Railroad Company: in certain land districts in the States of — 
Montana and Idaho; were excepted from. the operations-of the grant by. 


reason. of their mineral character. A. selection or filing by the railroad — 
company, before or after the passage of the act, would make no differ- 
ence, since all selections and filings by or for the railroad company, 


_ upon lands classified under said act as mineral lands, were-to be can- 
. celed.. The classification of said lot 4 as mineral land by the board of 


commissioners, and the final approval. of. such elassification by the 


| Secretary of the Interior, was, in effect, a cancellation of the selection © 


of said lot by the Northern Pacifie Railroad Company, and thereafter 
neither: said railroad company nor anyone claiming title or right 


through said company could be heard to question the mineral character 
of the land, except upon the ground of fraud, which is neither alleged) 


nor shown in this case. Lamb et al. v. Northern Pacific Railroad Com- 


pany (29 L.D.,102). It was, therefore, error on the part of your office 


to undertake to determine the character of the land as between the . 


‘mineral claimants and the Northern Pacific Railroad Company, when 


the mineral character of the land had been previously determined 


between the United States and said company. 


Your office decision of-June 30, 1899, is accordingly vacated, aud ai . 
record is remanded for proceedings to be had adjudicating the Case as 
between the United States and the mineral applicants | in accordance 


with the law abphealls to such cases, | 


RAILROAD Pee 5s s ACT OF MARCH 3» 1887 i's 
AMERICUS co HALL. a 


T iene is no right of purchase under section 5, act of March 3, 1887, on the part of 
one who has-assigned to the railroad company. the contract of mpi hae under ~ 
which he claims, and surrendered possession _ thereof in 1 accordance with such 
assignment. _ 


On September 6, 1898, Virgil Americus applied to make homestead 


"entry for the NE, 4 of See. 9, T. 4 .N., R. 17 W., SB. M., Los Angeles, 
California, ee district, antl on the same day a Hall’ eee to 
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- purchase. said tract ander ‘the provisions of the ee of or ae, ane | 


approved March 3, 1887 (24 Stat., 556). On October 14, 1898, Ameri- 
“eus was allowed to make said enty as No. 8751. | 


_ The land in question is a portion of the lands lying. ‘within the Pe 


primary limits of the erant formerly made to the Atlantic and Pacific’ 
Railroad Company and was declared forfeited by the act of J uly 6, 1886 


(24 Stat., , 123), and is also within the limits of the grant made oy the. ; 


act. of March 3, 1871, to the Southern Pacific Railroad Company to 


. aid in. ‘the Bee taetion of its branch line, Within the conflict between - : 


the two grants, the Atlantic and Pacific was the superior grant and 


a : upon its forfeiture the title was restored to the United States free from a? - 
--any claim on account of the Southern Pacific Railroad grant (168 U.S. 


oe ot 1). Thesé lands were opened to entry September 6, 1898, and both. _ 


Said applications were made on that day. Americus ailezea in his © Sam 


application that be had resided on the land continuously since J anuaty | 


on 1893. 


‘Hall, in his application, alleged that tthe land was sold. - the South- 


| -. ern Pavific Railroad Company to Alice A. Hall on March 28, 1890, and - 
that he claimed it by mesne conveyances; that at the date of said: sale 


By it was not in the bona fide occupancy of adverse claimant under the _ : 


z preemption or homestead laws, and that it had not been settled upon 


_. prior or subsequent to the first day of December, 1882, by any person _ = 


-.- or persons claiming the right to enter the same under the settlement — 
5 aie laws, except Americus, who went on the same in 1891 or 1892 “asa 
_. Jumper of claimant” and that he (Hall) and the party. from whom he e 
claimed were bona fide purchasers of the land from the Southern Pacific =. - 
~ Railroad Company. Pursuant to notice Americus submitted final proof 


os te on ‘February 16, 1899, when Hall filed his as alleging that he had : | be 


- had cultivated and improved it prior to any settlement thereon by | 
_ Americus, and that Americus had not settled on it in good faith. 


On February 17, 1899, Hall submitted proof of his right to paromase. 7 


. the land and Aanerious protested on the ground that Hall had not pur-. 
chased the land from said railroad company in good faith, and upon the 


a & ground that he (Americus) had an eoenne homestead Nay on. a ets 


| Jand.. : 
By agreement of. parties: the: case was set for nedion on Dobraary 


2, 1899, when both. parties appeared in person and by their attorneys ae - 


; ana, nek testified in lis own behal!, and the case was thereupon. closed ; 


as but before a decision was rendered by the register and receiver, Hall 7 
filed the affidavits of himself and Leonard Merrill, copies of whichhad 
‘been served on Americus. These affidavits appear to have been filed oe 


| with a view to their consideration as evidence in the case. - 


On the hearing Americus testified that he settled on the land On _* : 


ae January 21, 1893; that he theu- purchased a house there from one eu 
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Rehart; at the price of 820; that Rehart probably told ‘him that Mr. | 
Hall had purchased the land from the railroad ay and. that he | 
(Americus) had not paid for the house. 


Hall testified tiat his wife, Alice A. Hall, purchased the land ia i 


the railroad. company; that they were aivorted’s in April, 1898, and that . 


- she subsequently. assigned to him the deed she held from the railroad =~ 


company ; that at the time of said - assignment he did not know that. 


Americus was on the land, and that he (Hall) had made extensive — 


improvements on the land. io his said affidavit, filed after the hearing — 


and prior to the decision by the register and receiver, Hall alleges that | - 


the said Alice A. Hall, was, at the time of said purchase from the rail-" 
road company, a citizen of the United States, being native born; that 
_ said-purchase was made by him in his wife’s name; that he paid i sald. 
railroad company all that was paid on said purchase, being $204. 80,.of 
- his own money; that after their divorce, in the settlement of ieee 


property interests, she assigned her apparent interest in said contract ~~ 


‘to him, and that he subsequently assigned it to the railroad company 
'. in order to get back from it the $204.80 he had paid for the land, so that 
he night use it in the purchase of the land from the government, he 
having no other means of purchasing the land, and that hewas advised | 
by his attorneys that he could: make said assignment, receive said . 
money from the railroad company, and then prove up and pay for the 
lund the same as though he still had the contract in his possession. - 

Leonard Merrill, in his said affidavit, states that about August 1, 
1898, Hall brought said contract to him and employed him to collect 
from the railroad company the money he had paid on said contract, and 
then stated that he wanted to get the money with which to purchase 
--the land from the government; that he (Merrill) corresponded with the 
railroad company about refunding the money and was intormed that it — 
would pay back the money if Hall would assign the contract to it, and 
that he advised Hall that it was necessary for him to make the assign- 
ment in order to get the money, and that he could prove up on the land 
after making the assignment. 
| What purports to be a copy of said contract is on file. in this case, 
and it provides that. upon: failure of the railroad company to perfect 
title to the land, so as to enable it to convey the land to Mrs. Hall, it~ 
would refund the $204.80 without interest. The assig nment of Alice — 
A, Hall to John Hall is endersed on said contract and dated July 29, 


1898, and that of John Hall to the. railroad company; dated August 2 . 


22, 1898, is also endorsed ther cM: and’ on the mare is written me: 
following mh , 


| This contract, No. 10,264, saacerea Aug ae: 05, 1898, and all the money Sepdived , . 


_. thereon bythe 8. P. BR. R. Co. returned to John Hall, the company’s title to the 


land having failed; for full information concerning this bronsncuien see the. napers 
ehacnee her eto. | 
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By section 5 of the act of Mareh 3, 1887 (24 Stat, 506), it: is provid ed : 


That where any said company shall have sold to citizens of ‘the United States or 


7 to persons who have declared their intention to become such citizens, as a@ part ofits .. 


~ grant, lands not conveyed to or for the use of such company, said lands being the - 
numbered sections prescribed in the grant, and being coterminous with the con- 
~ structed parts of said road, and where the lands so sold are for any reason excepted © 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said : 
lands at the. ordinary government price for like lands, and thereupon patents shall 
issue therefor to the said bona Jide purchaser his heirs or assi gus, 


The assignment of Hall to the railroad company. iS as follo WS: 


L John Hall, to whom the within. contract No. 10264 i is sold, assigned. aint trans-. _ 
ferred, for and in consideration of the sum of twohundred and four 80/100, $204. 80, to. 
me in, hand paid, do hereby sell, assi gn and transfer all my right, title, interest and . 
claim in and to the within contract, unto the Southern Pacific Railroad company, 


. its ‘successors and assigus forever. 


prone: my" hand and seal aut Los Angeles, California, this 22 2 daly c of Kuna 1898. 
| JOHN HALL. 


; "Without ‘entering - upon a discussion of the. @uéstion as to what, if, aa 
any, rights Hall acquired by. said purchase or by said assignment, it is ° = 
_. sufficient to: say that by the assignment to the company he transferred: 


all his interests in said contract to the railroad company, and divested _ 
-. himself of whatever rights he may previously have had under the con- | 
~ tract. The statute contemplates that the party applying to purchase — 
the land from the government, shal] be the owner, by purchase from _ 


the railroad company, or by assignment, or inheritance from one who’. ~ 


ne fe purchased from the railroad company, of some interest in the land, and — 


it cannot be said that Hall, after executing said assignment and sur- 
rendering possession of said contract to the railroad. nay Was the 


owner of any interest. either i in the land or in said contract. 


is rejected, — 


Your said decision is s therefore affirmed, and said application of Hall oe 


INDIAN LAN \DS—ALLOTMENT-RELINQUISHMENT, 
| STEPHEN GHEEN. | 


The relinquishment of an Indian allotment i is not effective. iy Pre i the 
‘Secretary of the Interior; and, pending departmental action on such relinguieh- | 
ment, no intery ening claim to the land should. be allowed. : 


. Secretary Hitcheook to the Commissioner of the eae ab aad Office, % 
(W. Vv. Dz) OO a April 19, 1900.2 © 3 “ils _(W. C.P.) 


January 29, 1900, this. Department rendered: a deca (unreported) : 


= | affirming your office . decision. rejecting the application of Stephen . 
_Gheen to make soldier’s additional homestead entry for the SE. 4 of the. 


NE. fand the NE, 4 of the SE. 4, Sec. 13, T. 66.N., BR. 19 W., 4th p. m., 
Duluth, Minnesota, land district, because of conic with, Indian allot- 
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ment No. 29 is Naney Gheen, and the applicant has filed a motion for 
review of said departmental decision upon the eronee that. it was | 
rendered upon an incomplete record. ; 
October 2, 1888, Nancy Gheen made application for an Indian allot- 


~~ ment of certain unsurveyed land which was allowed. When the land | - 


was surveyed, the allotment was, May 3, 1893, adjusted to conform to_ | 
such survey to include the lands in adestion Dacomber 23, 1898, she 
filed i in the local office a statement under oath In which she ee 


. That. when said allotment was made this deponent fully believed that she was 
entitled to said land under the act mentioned, and that she had then fully complied 
with the requirements of said act. That she i now informed and Denese that she 
las no rights under said act. 
_ I therefore relinquish to the United: States all my right, title and interest in and 
to said land and to each and every part of the same sgt oy er: | , 


In respect to this paper, the register said: 


‘Rejected January 13, 1899, because claimant’s right 18 aia aiotuent No. 29 
and the same is not offered as an application to relinquish. Indian allotments can 
‘not be relinquished at this office except by order of the Commissioner of the Gen- 
eral Land Office. a a : 


The allottec. aneied from this action. of the register. - Rebr wary 16, 
1899, the local officers transmitted an affidavit of the allottee, Fee 

ouraary 9, in which, after stating that she applied for an allotment 0 of 
said land under the act of February 8, 1887, she said— 


That when she made. said allotment, she having ‘Indian blood in her, believed 
. that she was entitled to said land. That she is now informed and believes that she, 
being the daughter of a white man, has no right under said act... That her father 
was a white man and she is a white woman. That she also attempted to enter said 
land under act of August 3rd 1878, timber and stone. Also that she has attempted 
to relinquish said land at two different times. That she has not received. money or. 
other valuable considération as an inducement 0 aolinguish said Jand, but has a 
- good and sufficient reason for so doing. 

That she hereby relinquishes to the United States all her right, title aud interest 
in and to said. Jand by reason of any or al] of said acts. 


Your office considered her appeal and in a decision of April 1, 1899, 
after reciting that the allotment application was approved June 28, 
1892, and afterwards suspended for investigation, and that a special 
agent had reported that Nancy Gheen is a half- breed, that she lived on 
the land for two years but abandoned it in 1892 ‘to live on other land, 
that it is valuable for timber, that she had filed a sworn statement for | 
- it under the ce land law and that her Dorn te are valned at 

$45, 00, it is said: . 


AS this office has- -110 Pe eeren ‘to aenee the relinquishment of : an Indian allot- 3 
meut, your action in refusing the same was correct and is approved. Inasmuch, 
however,-as a statement under oath, is now filed by the party, from which it 
appears that she is the daughter | of a white man and so not competent to receive an 
allotment, it is considered that such acknow ledgment of illegality may, be © accepted | 
as conclusive and the allotment can ecled. Such action is ae, token. 


a 'e 


‘There was no ap peal from this decision. | 
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mi anuary 13, 1899, Stephen Gheen filed his application to make See a 


| + for said land under section 2306, Revised Statutes.. The local ‘offieers 
_ rejected his application “because of. conflict with Indian allotment No. 
29 in favor of Nancy Gheen, the same being intact: on the records of 
> this office.” The applicant appealed to your. office claiming that his 
application should have been allowed “the segregation of the land 
applied for having been: removed by the relinquishment of the pre- 
viously subsisting Indian allotment.” Your office by decision of May ° 
10, 1899, affirmed the action of the local office rejecting Gheen’s appli- 
cation and upon appeal that decision was affirmed py the eae 
decision of which-a review is now asked. | 

The fact that the relinquishment of the Indian allottee. was not 


-. among the papers transmitted with the gd eae was: réferred to in sald _ 


decision, and it was said: 


Its omission, how rover, is immaterial neeaiine an. » Tiidian alstiee. Ww ithout: ‘the tees 


approval of this Department: on a EnrOpee ppp lientony can. not polmaneh or syeaies : 
-the allotted lands, | - 3 . 


—Itis insisted that if said eelinguisuinent ‘with, the affidavits of , the. : 
| allottee relating to her allotment and relinquishment, together with the . 


- record of the action taken thereon, had been before the Department, a bce 


‘different conclusion would have been reached. The papers and. record. 


referred to have been examined and the: facts. are found to be as herein- 7 


. before set forth. : 3 a8 
._ . In the argument it is aaserted that 3 your ‘office allowed a ‘contest to iS 
be brought against this allotment aud has taken the same course as to 


‘Other allotments, and that this course of bringing claims of this char- : 


acter within the operation. of the act of May 14, 1880 (21, Stat., ; 140), in | a 
the matter of contests operated also to bring ‘them within. the provi- 


gions of that act as to relinquishment, and that at the time of this relin- 7 


-quishment a rule of action had been adopted that justified the allottee 
and this applicant in proceeding upon. the belief that.the filing of the — 


relinquishment at the local office operated to relieve the land from ae 


segregation, aud thus to subject it to appropriation by the first legal 
applicant. This contention can not be sustained. In no case, and at 
no time, has if been held that the relinquishment of an Indian allot- 
ment has.the effect of: releasing the land immediately upon its filing in 
the local office. The rule has always been that such nr Secale 
have no effect until approved by the Secretary of the Interior. 

It is also insisted that even though the local officers had no atithor: . 
ity to avt upon said relinquishment yet it should have been accepted 
when shown to have been made for good reasons, and given effect as 
of the time of its presentation at the local office. The casé of Dickie 


_% Kenuvedy (27 L. D., 305), is cited in support of this contention. 
There an- application to: make homestead entry was presented with Pr 
_relinguishment of a Crow Indian allotment, and the local officers 
permite the “et to ‘be made. The relinquishment was afterwards eS 
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aoproved by the Secretary of the. Interior and. in a Sie between... 
two claimants for the land subsequently coming before this Depart- - 

ment that entry Was, under the - circumstances, allowed to stand, 
although irregularly allowed. This. decision does not sustain the 
contention of the applicant here, but, on the contrary, seems the 

rule. which he is attacking. . 
In this. case the Indian- Allotment segregated the land from the 


public domain and served to prevent any other disposition of it. The .— 


fact that the allotment should not: have been allowed was not dlis- - 


closed upon the face. of the record but required proof. outside that ae 


record to establish it. The allotment was: therefore prima facie valid 


and was a bar to the allowance by the local officers of the filing of 


_ any other claim for the land. Furthermore, this alotment with others 


. had been suspended pending an investigation as to its legality, and 7 


_ this alone was sufficient to prevent the local officers. from taking any 


action relative thereto or to the land covered by it.. They had no 


authority to allow Gheen to make entry for said land in pursuance 


of his application. The rule that relinquishments of Indian - allot- 
ments shall not become effective until approved by: the Secretary of 
_ the Interior is a wise one for the protection of the allottees and is too: 
— well established to require any discussion. There seems to be. no 
sufficient reason for holding that a different rule should apply to a 
‘relinquishment made because the allottee is not an Indian. The 
question as to whether one is an Indian within the: purview of the — 
allotment laws is not always easily determined. The statement in a 


relinquishment to the effect that the allottee is not an Indian should a 


vot be accepted without examination into the facts, and no claiin 
_ should be allowed to attach to the land pending such examination. It 
is the established policy of this Department to prevent as far as pos. 
_ sible. controversies between Indian allottees and other claimants 
involving the right of such Indian to any particular tract of land © 


or his qualifications to have an allotment. Au effective enforcement" 


of this policy. requires that full control of the land in an allotment and 


. of all questions relating thereto shall be retained until the allotment 
is finally canceled. There is no good reason for ane cases like the 
. . one under consideration exceptions to this rule; 


For the-reasons given herein the conclusion reached by the former 
| departmental decision is adhered to and the motion for review is 
denied, 7 3 


ae _— ee re ae THE Screed — - 
“ALASKAN LANDS~ROADWAY RESERV ATTON-TRAMWAY, 


Guores Ne Ware. 


| The Department is teu authority to approve an 1 application. for permission to : 
occupy a portion of the roadway reservation, along the shore line of Alaska, for — 
_ the purpose of a passage over and upon said reservation of an aerial tramway, : 
and the erection thereon of warehouse bar des to be used in connection with 
; said tramway. os 


~ 


| Secretary Hitcheook to the Commissioner of the General Land 4d Office, April 
(WVD) 8, 1900. (A BLP) 


The Desattaent is in receipt of 3 your office communication..of Feb- 
ruary 17, 1900, with accompanying papers, submitting for depart- 
mental action the application of George N. Wright tor permission to — 
use so much of the roadway reservation’ of sixty feet in width par- 


allel to the shore line of Behring Sea, at the city of Nome, in the Dis- — = 
trict of Alaska, set. apart and reserved for the use of the public. aS a 


highway under the provisions of ‘section ten of the aét of May 14, ° 
1898 (30 Stat., 409), as may be necessary for the passage over and ingon | 
said reservation of a proposed aerial tramway, and for the erection — - 
thereon of certain buildings for storage and war ehouse purposes, to be — 


7 used in connection with said tramway. 


It is set forth in said- application, in substance sid. effect, that. the’ 


‘proposed tramway is to extend from a point five thousand three hun- - 


dred feet at sea, where a wharf is to’ be constructed, to a convenient _ 
landing place on the shore at said city of Nome; that the purpose of ” 


said tramway, and of the buildings for storage and warehouse purposes 
to be used in connection therewith, is to provide a safe means for the 


 Janding of freight and passengers fon seagoing vessels which touch at. 
that point; and that the only ground suitable for the location of the 
storage and warehouse buildings, and for the running of the tramway | 
on the shore in order to reach said. buildings, is the said strip of land 
sixty feet. in width parallel to the shore line, reserved é as aforesaid, for 
the use of the public as a highway. ae 
Accoinpanying the application is a plat of ‘hie alt of ‘Aqeilnew 
the city of Nome—based.upon a survey made in August 1899, on which: 
the roadway reservation, under the statute, in front of the city along 
_ the shore of the sea, is represented at one point as the “Government 
Roadway, ” and at. another as the “Water Front Reserve,” and it is. 
stated that said reservation, as thus represented, is. actually being 
enforced by tle military authorities at said city. a | 
Your said communication, after stating, anlong stlier things, that hie 


information before your office indicates an actual. occupancy of the | 


land embraced in said survey and plat, for townsite purposes; that. 


the same: has been surveyed with the view to making. townsite entry — 


thereof; that settlement tights have been aoquized: by the occupants - 
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which will become vested if such entry should be made; and that said 7 
roadway reservation, in the event of such townsite entry, would 


thereby become dedicated to the public use the same as other streets of ao | 


— the town; recommends that the application be not allowed. | 
The only law authorizing the Secretary of the Interior to grant 
permits to individuals or corporations for the operation of public high- 
Ways. or. business enterprises in the District of Alaska, is found in 
section six of the aforesaid. act of May 14, 1898, which, among other - 
things, provides: tL | . 
That the Secretary of the Interior is hereby authorized to: issue a pentil: by 
instrument in writing, in conformity with and subject to the restrictions herein 
contained, unto any responsible person, company, or corporation, for a right of way 
over the public domain in said District, not to exceed one hundred feet in width, | 
and ground for station and other necessary purposes, not to exceed five ‘acres for 
each station for each five miles of road, to construct wagon roads and wire rope, 
serial, or other tramways, and the privilege of taking all necessary material from 
the public | domain in said District for the construction of said wagon roads or tram- 
- ways, togcther with the right, subject to super vision and at rates to be approved | 
by said Secretary, to levy and collect toll or freight and passenger charges on pas- 
sengers, animals, freight, or vehicles passin g over the same for a period now exceed- 
_ ing twenty years. 3 24 | 


In the case of Nome Transportation Company (29 L. D., 447), “which 

_ involved an application for right of way for the construction of a tram- 
way, somewhat similar to the application here in question, this section | 
of the statute was. considered i in its. relation to the aforesaid provision 
of section ten thereof, reserving ba, roadway sixty feet in width parallel 
to the shore line, as near as practicable,” along the navigable waters in 
the District of Alaska, “for the use of the public as a highway,” and, 


referring to the departmental construction of the term “shore line” as ° 


‘mneaning “high water line” QTL. D., 248, 263- 4); it was there held as 


follows: 


In order, therefore, that this reservation of a highway for the eisai of the. 
public may not be interfered with, it is necessary that the right of way in question 
should not, at any point, approach nearer the shore than the distance of oe feot 
from the high water line thereof. 


The present application relates only to inde within ie distance of 
sixty feet from the shore line. While. the correctness of the views 
expressed in the opinion referred to, aS applicable to all cases of the - 
disposal of the public lands abutting on navigable waters in said Dis. 
trict, under the provisions of said act of May 14, 1898, is not seriously 
questioned by the applicant, it is contended that inasmuch as the lands 
upon which the city of Nome is situated are claimed under both the 
townsite and mining laws of the United States as extended to the 
District of Alaska by the acts of March 3, 1891 (26 Stat., 1095, 1099), 
and May 17, 1884 (23 Stat., 25, 26), respectively, and. inasmuch as no 

reservation of a public highway, such as that here in question, is - 
~ contained. in either of said acts , the statute making said reservation. 
should not be held applicable to the present case. 
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| Tt is not necessary, nor: would i. be proper, to: answer this asian 7 : 
tion at this time for the reason that the facts here presented. do not call 


for a discussion of the question thus raised, or war rant the expression 7 


cof any opinion thereon. There has" as yet been no disposition by the - — 


land department, under either of the acts: referred to, of any of the 


lands upon which the city of Nome is situated. You state that: the 


lands appear to be* claimed under the townsite laws, : and that survey | 


thereof has been made with the view to townsite entry, but it appears 
from your said communication that no application | for such entry has 
as yet been .filed, and there is nothing in this record to indicate that — 
application has been made for any of said lands under. the mining laws.: 
The lands may never be disposed of under either the townsite or min-. 
ing laws so far as anythin g shown by the present record .is concerned. - 
It wil be time enough to-determine whether the reservation here. 
- under consideration applies to lands disposed of under those laws, aS. 


extended to the District of Alaska, when a case is presented which 


- involves.that question. Until then it would not be proper to express - 


io any opinion in the matter. - 

ss In view of what has been said, the 5 peonsneae is without siithority, te «ee 

under existing law and the facts presented, to grant the application of. 
Mr. Wright, and your office recommendation. that’ the. same be not - 2. 


allo wed, is appr oved. 


REPAYMENT-—ACT OF JUNE 15, 1880. 


mo B, HAGGIN. 


_ Ronavment of the Pneshase price paido on a cash entry made andet the act Seitane 15, | 


1880, by one claiming the status of a. transferee, must be denied, where such 
entry is canceled because the ‘instrument in w riting,” by. which the. alleged | 
_ transfer was made, is not “bona Side” _ Ph 


| Secretar ‘yo Hitcheock to the Commissioner of ane General fan Office, 
ta Vs Vv. D.) - | a Aprit 20; 1900. ie ee & (C. J. G.) 


The Desaeenent has considered. the appeal of J. B. Hagein from 
your. office decision of October 20, 1899, denying his application for 
repayment of fees, commissions and purchase money bye by him on 
cash entries Nos. 3880 and 3881,  fespectively, for the N. § SE. 4 and © 
NH. 4 SW. 4, Sec. 18, T. 28 S., R. 25 E., and the W. 4 SE. 4 and 
NE. 4 SW. 4, See, 20, T. 27 ey R. 25 E, , Visalia land district, Cali- 
eas | 
November 1b, 1875, soldiers’ sieitiotial: homestead entry No. 1574, 

final certificate No. 1399, January 11, 1882, under section 2306 of the 


_ Revised Statutes, was made in the name “of Elisha Lee, for the tract 
embraced in cash entry. No. 3880; and on the same day, to wit, Novem- ~ 
‘ber 15, 1875, soldiers’ additional fomiestoad entry No. 1629, al certifi- ae 


is cate No. 199, was made i in the name of Philip A. Parker, for the ay es 


\ 
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Sueded in cash entry No. 3881, The additional entry. made in the a 


name of Lee was canceled October 14, 1855, because of the cancellation — 
on. March 30, 1882, of his original homestead entry; and that in the © 


name of. Parker was canceled Ovtober 10,1885, because a prior addi- 
tional homestead entry was made at. Susanville, California, i in October, 


1875, in the same name and based on the. same original homestead’ | 


a entry and military service, and because of the douptaw) execution of 


the additional entry papers. | 

‘February 6, 1886, Haggin was allowed: to make: gash enti of the 
lands described, cider section 2 of. the act of June 15, 1880 (2 Stat., 237), 
which is as follows: | | -_ 

That persons who have. heretofore under any of the. homestead. ies s entered lands 
. properly subject to such entry, or persons to whom the right of those having SO_ 
entered for homesteads may have been. attempted to be transferred by bona fide 
is instrument in writing, may entitle themselv« es to said lands. by paying the govern- - 

ment price therefor . 


Haggin’ s claim of right to pur ass as fcausienes under said section, 
is based on certain instruments of writing dated January 3, 1876, pur- 
porting to be deeds. of conveyance for said lands Seecuted by N, P, 
‘Chipman, as attorney- -in-fact for Lee and Parker, to H agegin, the. 


. expressed consideration being $100. Accompanying the papers also 


— were other instruments in writing purporting to be powers of attorney, : 
: executed by Lee and Parker to said Chipman for the expressed con- 
_ sideration of $100, empowering him to sell and convey any lands owned 
by them or which they might acquire under the pr ovisions of section 
2306 of the Revised Statutes. 

It appearing that the name originally written in the deeds of convey- 
ance as grantees had been erased and the name of Haggin inserted in 
lien thereof, and no explanation being given for this. alteration, your 
office held Haggin’s cash entries for cancellation. He thereupon 
appealed to the Department, stating that he purchased these lands in 
good faith, relying upon the certificates issued in the name of Lee and 
Parker and believing their entries to be valid, but. still offered no 
explanation of the alteration in their deeds of conveyance. 

- On January 16, 1888, in the case of Parker, and March 25, 1889, in 
the case of Lee, neither of which is reported, the Department affirmed - 
the action of your office, holding that the alteration referred to was a - 
manifest and material one, the burden thereby being upon the party 
claiming under the deeds to explain said alteration, and that in the. 
absence of such explanation they were not “dona fide instruments in 
writing” within the meaning of the act of June 15,1830; that in conse- 
quence Haggin was not an authorized franatores under section 2 of 
‘said act. His cash entries were ultimately canceled. 

_ In his application for repayment, Haggin alleges, among other things, . 
that in holding the additional entries of Lee and Parker for cancella- 
tion your office awarded him the alternative privilege of showing cause 
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_ why said: ‘entries ‘should not be canceled, or of eurchadne ie ey - 
covered thereby under section 2 of the act of June 15, 1880; and. that. 
upon the cancellation of the additional entries he, through his agent, . 

nade said eash entries Nos. 3880 and 3881, and paid the ee a 7 


commissions and purchase monéy.. 


— Your office, in denying said application for repayment; ee to ‘the = 
case of J. B. ‘Harsn (6 L. D., 457). That case involved the question ~ 
_ of the right to purchase by Haggin, as transferee, under an altered — 
instrument, as in this case, which was rejected for that reason; but in 
this case under consideration cash entries were actually made i bim.° 
-.. Under the act of June 16, 1880 (21 Stat., 287), the Secretary of the — 
_ Interior is authorized to repay the fees, commissions and purchase 
. Inoney in cases where the entry is “canceled for conflict, or where, | 
from any cause, the entry has been ile allowed and’ can nob be *. 
7 confirmed. as = 
- Under the constr netion of the act of J une 15, 1880, in. force at the 
time these cash entries were made, a transferee of a soldiers? certificate ; 


_ of. additional Tight was permitted to purchase under said act ‘upon 2 
3 showing his. possession of said right “by bona fide instrument i in-writ- 


dug.” It is apparent from the circumstances of this case that. Haggin’s 74 
claim of right to purchase is not based on such an instrument. | 
The instruments purporting to be ceeds of conveyance from Lee an 1d. | 


2 belief that. ae were bona fide instruments and therefore proper bases — 
_. for the allowance of the cash entries applied for. It was not error for’ 


- them to devolve upon him the risk incident to the subsequent discovery | | 


a _ of the true character of said instruments. Upon a further. examination — 


by your office it was found that these instruments were not. bona fide - 


‘ and.said. cash entries were accordingly held for cancellation. This 


_ decision was affirmed by the Department. No explanation of the want _ 


of good faith thus found in said conveyances has been made or. | 


- attempted. This isa case, then, where the entries were wrongfully 
/ procured and not s erroneously allowed ” within the meaning of the re~ - 
- payment act. ce 

ia Oue office decision denying repayment is accordingly affirmed. 


- a TO. THE PUBLIC — 689. 
‘MINING CLAIM—BLANKET VEIN—LOCATION-ENTRY. 


HOMESTAKE MINING Company, 


In the case of a location on a horizontal or: blanket vein, the apex of. the lode is 

. co-extensive with the distance between the sidé lines of the location, and every : 
part or. point of such apex. within-these limits is as much the middle of the vein, 
within the intent and meaning of section 2320 R. S., as any other part. 


The mining laws contemplate that proceedings re an application for minetal 

patent should: be prosecuted to completion within a reasonable period after the 

_ required publication, or after the termination of proceedings on adverse claims, 

if any are filed, and failure SO } to do is. a w aiver of rights secured under the 
application. c. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.Y.D.) 8 April 20, 1900, - et 2 a 4 (W. A. E,) 


September 10, 1879, the Giant and Old Abe Mining Company filed 

~ application ‘for patent to the Palmetto lode mining claim, survey No. 
147, in the Deadwood, now Rapid Oity, South Dakota, land: district. 
Paring the period of publication several adverse claims were filed 
and suits were duly instituted thereon. The last of these suits. was 
| finally settled October 18, 1886. : | 

. January 13, 1899, the Homestune Mining Company, the successor in 
interest of che: Giant and Old Abe Mining Company, made entry upon — 
the application of September 10, 1879, excluding all conflict with the — 
- patented claims: General Bilis: survey No. 224; Badger, survey No. 
422; Pierce, survey No. 180; and Little Nettie, survey No. 201. 
| May 5; 1899, your office considered the entry, and held that the exclu- 
sions lett only two small tracts widely separated; that there was no ~ 
evidence of the discovery of mineral within the claimed limits nor any 
| satisfactory showing as to the statutory expenditures or improvements ; 
for the benefit of the claim; and that the end lines of the claim are not 
3 ‘parallel. The company was therefore allowed sixty days in which to 
furnish the necessary evidence in regard to discovery and improve-_ 
ments, and it was stated by your office that upon receipt of this evi- - 
dence, if found to be satisfactory, an amended BUEVey would be ordered 
to establish parallel end lines. . 

In compliance with the requirements of your office the claimant filed 
the affidavit of Thomas J. Grier, superintendent and agent of the 
‘Homestake Minin g Company, to the effect that there is a general ore 
body containing gold in paying quantities. extending over the entire - 

- length and breadth of the Palmetto-claim as surveyed; that the Home- 
. stake Mining Company i is now, and, for many years has been, extracting 
ore from the portion of the lode entered as well as the.entire lode 
embraced in the original survey; and that more than $10,000 worth 
of work and labor has been performed upon each of the two separate 
portions of the lode entered. This affidavit was corroborated a G. D, se 

~Foglesong and Horace 8. Clark. | | . 

2967—VoL 29——44 . 
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| teas consideration of this affidavit, together with. the nae papers : 


in the case, 1t was held, by your office decision of J une 14, 1899, that 
the nature of the expenditur es referred to by affiant Grier does nob. 


appear; that the Palmetto claimant: stood by in silence and permitted 2 


. gertain lode claims. conflicting with the Palmetto to be entered as to 


such conflicts; that almost twenty years after the application for the 
“Palmetto was ‘filed the present claimant discovers that the two tracts 
now included in the Palmetto entry were not included in the other 
entries, and the dead Palmetto application. is resurrected for the pur- 
pose of acquiring title to said tr acts; that assuming that the apex of the 
lode upon which the ‘discovery was originally made is par allel to. the 
side lines of the survey and of equal distance from each, no portion of 
said lode or vein is Within: what now remains of said location; and. that 
the discovery subsequently mmade upon each of the two. tracts now 
entered can not be: accepted, after this long period of rest, as validating 
the abandoned location, -but should form the basis of a new location, 

3 survey, and ea The aay was accordingly held for cancel: - 

lation. . | ay 
| _ From this action the claimant has appealed to the Department, 


Thomas J. “Grier, in “which: he alleges that he is now, and has boon: since 


| 1878, well acquainted with the tracts included in the Palmetto entry; — 


_ that they are in the heart. of the mineral bearing ore belt which the : | 
Homestake Mining Company has uninterruptedly worked day and : 
| night since 1878; that there has been expended $10,000 in running — 


| | i. tunnels leading to, and $10,000 in extracting ore from, the two.tracts:.— | 


in question; that at no time has it been the intention of the Home- — 
stake Company to abandon said tracts; and that actual developments 


upon the ground have shown that the apex of the Palmetto. lode as 2 


originally located lies within the tracts now sought to be patented, as 


_ well as throughout the entire length and breadth of the original loca- ap 


tion. This affidavit i is corroborated by Richard Blackstone, Con Green, 
-and Abe Davidson. 

If appears from these affidavits that: the Palmetto sen is located 

upon a broad horizontal. or blanket lode covering. the entire area within 


the limits of the side and end lines. ‘Itis contended by the claimant 


that in such a case there can not be any distinguished “lode line,” con- 
‘stituting the “middle of: the vein at the surface,” : as is the case with 
the ideal lode or vein where non-mineral surface ground is included on 
each side for the convenient working of the vein or lode, but that the 
apex of the lode is. CO- -exteusive with the. side lines, and that conse- 


R, - quently it was error on the part of your office to hold that no portion 


of the lode or vein upon which the or iginal discovery was made i is within | 
what now remains of the location. ~ : 


_ ‘In the case of the: Iron Silver Mining Company ». “Mike ‘an bs 8 tare: i 
"Gold and Silver Mining Company (143 U.8.,394), a re-argument was 
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eee Be the supreme court, on ison motion, upon several ques. 7 


tions, the first of which was: 


What constitutes @ “lode or vein” witha *e meaning of sections 2320 and 2333 ca 


: of the Revised Statutes. 


JJ ustice Brewer, delivering the | opinion of the court: said: 


The fact is, there was an earnest i inquiry as to whether . ... in view of the dis- 


~ closures made in this, as in prior cases, of the existence of a body. of mineral under- 


lying a large area of country in-the Leadville mining district, whose general 


-horizontal direction, together with the sedimentary character of the superior rock, 
Indicated something more of the nature of a deposit like a coal bed than of the ver- — 


tical and descending fissure vein in which silver and gold are ordinarily found, it 


did not become necessary to hold that the only provisions of the statute under which 
‘title to any portion of this body of mineral, or the ground in which it is situated, 


can be acquired, are those with respect to ane claims.. Of course, such conclusions © 
would have compelled a revising of some former opinions, and have wrought great 


changes in the status of mining claims. in that district. Because of this we have -— 
’ been very careful, and the investigations in these directions have been earnest and - 
protracted. It would serve no useful purpose to state all the arguments which have 


been advanced and considered by us. It is enongh to announcé the results. Our - 


conclusions are. . . thatthe title to portions of this horizontal vein or deposit, . 


“blanket” vein as it is generally called, may be acquired under the sections concern-_ 
ing veins, lodes, etc. _ The fact that so many patents have been obtainéd under these. 
sections, and that so many applications for patents are still pending, is a. strong: 
reason against a new and contrary ruling. That which has been accepted as law 


and acted upon by that mining community for such a length of time, should not be 


adjudged wholly a mistake and put entirely aside because of difficulties in the appli- . 


. cation of some minor provisions to the peculiarities of this vein or deposit. | 
Assuming that the title. to portions of a horizontal or blanket veln tie 


; may be acquired under the sections concerning veins, lodes, eter, :. 
and that it has been’satisfactorily shown in the present case that: the 


Palmetto claim is located on @ portion.of such a vein, the usual rule in 
regard to the apex or middle of the vein is one of the minor provisions - 
referred to by the court as of difficult application to the peculiarities of - 


a vein or deposit like that covered: by the Palmetto claim. The only 
reasonable solution of the problem seems to be to hold that the apex 
of the lode is co-extensive with the distance between the side lines of 


the location and that every part or point of such apex within these 


limits is as much the middle of the vein, within the intent and meaning — 
- of section 2320 of the Revised Statutes. as any other part. It follows 


from this that your office erred in holding that no part of the lode as 


originally discovered is-within what now remains of the location. As _ 
-the ore body is shown-to extend uninterruptedly over the entire claim 


(including: the 6-0 small. tracts in question) the loss of the original 
point of discovery by its inclusion in some other mineral claim is imma- 


terial as affecting the validity of the location. 


There is, however, a serious objection to the entry not ‘considered in’ | 
your office decision. As above. stated, application for patent to the 


_ Palmetto claim was filed in 1879, a notice thereof was duly pub- 


lished. During the period of publication several adverse claims were 


~“ 
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: oiled ae suite’ instituted thereon. The ‘last of these suits was finally : 7 


; | * settled in 1886, but: entry was not made until 1899. _ 
In the ease of Cain et al. Addenda Mining Company (on review), _ 
29 L. D., 62, it was. held that. the mining laws contemplate that pro-— 


7 ceedings andes an. application. for mineral. patent shall be prosecuted 


to completion within a reasonable period after the required publication, 


or after the termination of proceedings on adverse. ‘claims, if any are 


. filed, and failure so to do constitutes a waiver of rights secured under 
— the application. In that case application for patent was filed in 1879 


and due publication thereof made, Certain adverse suits were com 


Menced and these were terminated in 1882. No farther proceedings — 


my were taken under the application, however, until 1894. It was held 


that as-the Addenda company had permitte:] its application to lie dor- 
“mant so many, years without making payment of the purchase price, it 
‘had waived the rights obtained. by the earlier proceedings: upon the 
: ‘application and the entry was accordingly canceled. ' “Bee aso the case 
of P. Wolenburg et al, 29 L. D., 302, 488. 
It is alleged, as an excuse for the ‘delay. in this case, tliat ¢ one of the 
tracts embraced in the entry is immediately under the mouth of a wood 
chute that has been in daily use for the past twenty years; that it has 
‘been necessary for the Homestake Company to- maintain an immense 
woodpile at that place, entirely covering the tract in question and pre- - 
venting an accurate survey thereof, which survey was necessitated by 
the exclusion of conflicting claims; and that it was not until the com- 
‘pany ceased using wood in such large quantities and began the use of 
~ coal, that said tract was cleared. ‘sufficiently to enable surveyors: to 
make a survey thereof. st in 4 : 
The excuse given is not safficieht to keep alive for SO. many years | 
after the termination of the adverse suits the rights: secured by the 
- earlier proceedings. upon the application | for patent. If the company 
- -ghose to maintain the woodpile. at that place and allow the application | 
to lie dormant, it was, of course, at. ae to do =) but bys sO Scone it 
: waived its rights under the application. . ; 
Under the authority of the cases’ above cited, tharefore, ‘the entry: in 
os question must be canceled. The claimant will be at. liberty, however, 
to commence patent proceedings anew if it should S80 desire. ‘ : 
Your ome? decision is 80 modified. . | 


ANGUS CampsELL. 


Yes Motion for review oe departmental decision ies Ji anuary § 25, 1900, 29 - 
i AL. D. , 436, denied by porters: Hitchcock, ae 24, 1900, | aS 


” 
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‘PRACTICE—NOTICE-SERVICE BY PUBLICATION. 
ere v, Merz. 


If ¢ an. error occurs in Hie: service of notice by publication, which mee necessary an 

| republication of the notice; a new affidavit should be filed as the basis of an 

“order therefor, except where the defect in the service is discovered during the oe 

- period of mul leation, and a proper publication is promptly made, ce 
The case of Claflin +. Thompson, va L. D. » 279, overruled, | 


| Seeretary Hitchcock to the Commissioner oY the General Land Office, a, 
(W.V.D.) oe — April 26, 1900. «SR, WwW.) 


Jaiuary 30, 1896, “Michael M. Christner filed a contest affidavit 7 


: against William H. Met? s homestead entry for the SE. i of the NW. 4, 
the E. 4 of the SW. #4 and lot 2, Sec. 30, T. 7 ae R. 33 Ww. es 


Nebraska, charging. abandonment. 


After a proper showing, notice by pubuadied. was ‘authorized and 
| attempted, but the day therein set for hearing was only twen ty- -Six days 
after the first publication. - February 24, 1897, your office discovered 
this defect, ‘aid required contestant “to apply for notice and proceed — 
anew in strict compliance with the rules of practice.” Contestant 
republished -for proper time and in the right newspaper his: notice of 
. contest, but did not make and file a new affidavit that defendant could 
not be personally. served, February 27, 1899, on receipt of this new 
record, your office again remanded the case aad: directed another pub- 
lication on a new affidavit, showing that at that time defendant could 
not personally ‘be served with notice. From this action contestant 
appealed to the Department. | | 

September 1, 1899, the departinental ‘decision moilified your can 
office decision upon authority of Claflin v. ony (28 L. D.. p21); 
and held: 


As two years elapsed betw een thet two pablicati ans the content will be required _ 
to file an affidavit showing that at the date of the last publication or at any time 
since the initiation of the contest- the defendant was not a resident of the State of 
Nebraska, or amenable to personal service of notice. Upon - filing such affidavit — 

within the time by you directed contest will stand; mae you will » oceed to adjudi> A 


gate the ease on ‘the record as made. 


. January 16, 1900, A departmental letter aeediicd said Ronen and 
—. directed reuin of ie papers in the case for further consideration 


thereof. Said departmental-decision’ had, however, been promulgated es 


_ by your office, and October 14, 1899, complied ee contestant ling: - 
_ the affidavit required thereby. 


Tn Parker v. Castle, on review (4 Li D., 54), it. was held 7 


Ibisa principle as old as the common law itself that where per onal or 1° property” . = 
rights are involved in a judicial inquiry, jurisdiction cannot be acquired until dneo. 


notice thereof by personal service is given to the party or parties interested. In | 
- the progress of events exception has been made to this general rule where property a 
rights are involved. But the exception exists only by virtue of f statutory enactment, ‘ 
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Ge and pene in dévondtion: of the comaon law right of personal service it is 5 nniverdally ae 
c held that it must be shown affirmatively that the statutory. requirements have all | 
_ been complied with as & condition prccouu to the ecules of juusdietion thr ough ~ - 

a the substituted. service. | a 


aan ‘The: rule thus sxnodnoed accords with the law | as declared by the 
supreme court in Galpin v. Page (18 Wall., 369): < 


In proceedings of this. character where service is attempted in “mades different ‘ a 


from the course of the common law the statute must be strictly construed to give — 


 furisdiction over the person of the defendant. A failure to comply with the rule — 


there prescribed in any particular is fatal where ‘it is not cured by an appearance. 
.... If there is any different rule of decision in the State it.could hardly be 


oe expected: it would be followed by a federal court so as-to cut off the right of a citizen — 


_of-a different State from showing that the provisions of law by which judgment: has e 
| been obtained against him have never been complied with. 


_ The rule thus stated obtains very generally, if a6e invariably, : 
throughout the States. It is held in Iowa oro V. Cony 46 
= oe: 68), that: | ea | 7 


An affidavit that the person to be served could not -be found within the Statens inet _ —_ 
have appeared of record to confer ee upon the court for issuance of an order a 


of publication. | 
In Nebraska, i in MeGavock v. Pollock, 13 Neb., 556: 
‘Without an affidavit . . the publication of notice was vole and the judgment “ee 


based thereon open to collateral attack, 


In Kansas, in Shields v. Miller, 9 Kans., 390: 


Where a service by nillication has. been made in such a case. without auch 3 
affidavit being first filed, the service is void, and every subseyuent pr ‘oceeding it in the 7 


Gage founded on such service ... .., must necessarily be void, 


Citations to support this rule could. be multiplied +46. an sddedinite | 


number and selected from reports of nearly every court of supreme eo 


: judicature in the United States. 


‘The Rules of Practice, established under the statutory power con- 7 
~ ferred on the Commissioner of the General Land Office and Secretary 7 


of. the Interior, have, i in proceédings betore the land department, when — 


not in conflict with provisions or requirements of statutes, the force 


.. ; and effect of astatute. Personal service is required in all cases where | eas 
ba os pee Substituted service by publication is governed by Rule 11. 


~ + : Phe. appeal contends, and the for mer opinion proceeds on the assamp- o 
- tion, that where, as in this case, a proper aftidavit for substituted serv- 


7 J ice was made and for any reason the attempted. service fails, a new igh 
< order and publication may be made upon the original affidavit. 


That must obviously depend upon the lapse of time after the. affidavit | 


; os for substituted service. If the error in the attempted publication is ee 


discovered while the publication is still ranning and while the execu- 


tion of the order for publication is still in progress, it would seem that. . : 7 
if proper. publication is promptly made a new affidavit will not be es 


ei required as a basis a erator 
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- After the ‘attempted publication o or. service is com plete the defect or | 
error is ordinarily not discovered till considerable time elapses, when 
the proceedings are attacked collaterally or are in the hands of a super- 
visory authority, as in the present case. A new and. sufficient publi- 


-. gation can not then be ordered, or had on the original affidavit. 


_ Obtaining jurisdiction by substituted service is an extraordinary 
proceeding. The necessity for publication should be shown affirma- 
tively to exist at the time it is resorted to. The fact of abseuce from | 


the jurisdiction. is one which the law recognizes may cease to exist. 


The defendant. once absent may return. - ' The absence should be proved 
to exist at the time the officer is asked judicially to determine that per- 
sonal service can not be made and to order publication of notice. Proof 
- that it existed.at a former time is not proof of its existence at the time | 
he is asked to act. Therefore, if a new publication has to. be made, | 


there should: be a new affidavit. : Precedents on this subject are few. 


The longest period between date of the affidavit and date of the or der | 
authorizing publication in which service was held valid, which has _ 


~ come to the notice of the Department, is in the case. of Forbes ». Hyde | 


(31 Cal., 342), where but four months elajsed. The. proceeding was 
attacked collaterally. The court, with evident reluctance, sustained . 
the service, but said witbont hesitation that it was erroneous, and 
would not be sustained, if it were aoe Bureeke eeCuy ee of : 
: porate | 
The only sate and proper rule is to require a , new affidavit i the | 


+f defect in publication is not discovered till after attempted Enea - 


18 complete. ; 
The decision of Claflin v, Thompson (28 Ta D., 279), 8 so far as. in. 


i. “conflict with this opinion, is overruled. 


Said departmental decision of September 1, 1899, herein, is revoked. 
‘Your office decision is eee: 


_ SCHOOL LANDS—SECTION 11, ACT: OF FEBRUARY 2 22, 1899. 
NOYES: v. STATE OF MONTANA. 


By saation U, act of February 22, 1899, all rene eranted by said act for sie pur- 
- poses are reserved, whether sarveyed or unsurveyed, from pre- emption, homestead 
entry, or other entry under the land laws of the United States. The provisions ~ 

of the later act of Febrnary 28, 1891, amendatory of sections 2275, and 2276 
_&.S., protecting settlement mois aoquired prior to oeeteys are inapplicable 
to a. desert land entry. | 


_ Seeretary Hitchcock to the Commissioner of the Gener ab Land Office, April. | 
Eien) Bik Sy 26, 1900. ~ (EL Gs) 


a William G. Noyes appealed from the decision of your office of eco: 
ber 2, 1898, holding for cancellation his desert-lahd entry for the S, E. 
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- + ands: Ww. 4. of Sec. 36, 79 te Rk, 16 W.,. ‘Missoula, Montana, land 
district, as Ou unsurveyed lands, made September 20,1897. 


~The proceedings were treated as ex parte by your office, and the State. oy 


of Montana ‘had no notice of the appeal of Noyes from the decision of 


: your office, which was in favor of the State. By depar tmental order os 


of February: 5, 1900, the papers in the case w ere returned to your office, — 
. with the direction that the entryman be requir ed to serve notice of his 
appeal upon the attorney general or other proper officer of the State. 
This direction has been complied with, and the attorney general files a 
brief in support of the claim of the. State to the disputed tract... The . 
record has .been retransmitted by your office for Ane consideration of 
the case upon its merits. ve 

Township 2 south, range 15 west, ices east of thie io vnehin with 


a3 the limits of which the disputed tracts lie, has been surveyed and sub- 
divided for many years, and your office, in effect, held that the location. 


of the lines of said section 36. were thus sufficiently ascertained and — 
defined to identify the section as a: school section which had passed. to 


: the State by virtue of the act of February 22, 1889 (25 Stat., 676), pro- — 
viding for the admission of Montana and other States into ie Federal | 
— Union, which became operative, under the terms of said act, by the — 


proclamation of the President of November 8, 1839 (26 Stat., 1551), 


aoe reciting-that the terms imposed by said act had been compliail with, — 
oe directing the admission of the State of Montana into the Union. 


It appears, from a consultation of the records of your office, that the 
township lying south of the one within which the section in. dispute is 


‘situate, has uot been surveyed, although, as before.stated, the one — b 


lying to the. east has been surveyed and subdivided. for many years , 


prior to the entry of Noyes, which was permitted over seven years =. a 


| after the St: ite had been admitted into the Union. | 

Your office decision iS based upon a decision of your office i in ‘the cage. | 
of Samuel B, Reeves (6 C, L. O., 76), wherein it is held that sections | 
16 and 36 of a township, while seareyed, may be ordinarily embraced — 
in a desert- land entry, but if the surveys-have so far progressed as to 
indicate which are the school sections, they can hot be embraced in 
such entry. On behalf of the appellant 1S presented a departmental 
- decision in the case of Harris v, State of Minnesota (1.0. L. L., 631), 
which seems to hold to the contrary, and to the effect. that the survey 
of the exterior lines of a townsh'D: can nO be denominated a eet oy of 
the lands within the township. | 

It is not necessary to’ ee this caushtions for ite reason “that 
- under the provisions of section 11 of the admission. act, whether sur- 
veyed or unsurveyed, this Jand was not: subject. to desert land entry at. 


the date alone: 20, 18%) Noyes was pms ‘to make Re 
thereof. - 


nae Section 10 of the admission ach (5 Stat.. 676; 679) eae ‘to the. 


~~ State sections 16 and 36. in each township in said State for the seupport bo 
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of. the common schools, subject to rights under sale or ogee disposal | 
_ previous to the time the act became operative by the admission of the 
- State into the Union. Section 11 provides, inter alia, that all lands 
granted by the-act for educational purposes shall not be subject to pre- 
--emption, homestead entry, or any other entry under the land laws of 
the United. States, “whether surveyed or unsurveyed, ” but shall be - 
reserved for school-purposes only. | . 
It is true that a like provision as to the State of Washin gion appear- 
in g in the said act, providing also for the admission of Montana into 
. . the Union, was held to be’ superseded by the act of February. 28,1891 . 
(26 Stat., 796), amending sections 2275 and 2276 of the Revised Stat-— 
utes, the latter act protecting “settlements” on school land prior to - 
survey, and,. therefore, the sana of school lands to the States men- 
tioned in the act of February 22, 1889, are to be administered and’ 
- adjusted under the: provisions of this general later law. (State of 
_ Washington. v. Kuhn, 24 L, D.,12; Todd v. State of Washington, 24 


L. D., 106.) The act of February 28, 1891, 1 Supra SO far as applicable sae < 


to this case, reads. as follows: 


" Where settlements with a view to pre- emption or homestead. have becn, or shall 
= hereafter be made; before the survey of the lands ir the field, which are found to 
have been made on sections sixteen or thirty-six, those sections shall be subject to 
the claims of such settlers; and if such sections, or either of them, have been or 
shall be granted, reserved or pledged for the use of schools or colleges in the State 
or Territory in which they lie, other lands of equal acreage are hereby appr opriated. | 
and granted and may be selected by said State or Territory in tien ae such as s may 
: be thus taken by pre-emption or homestead settlers. - 
A desert-land eutr yman can not be said to be protected in his entry _ 
by the provisions of this amendatory. statute. It. applies solely to 
“settlements” with a view to pre-emption or homestead entry, and does” 
‘not extend the relief to desert-land entr ymen. The reservation of the 
granted lands, whether surveyed or uUAUtVeS ed, fr om ys other 
entry under the land laws” is still in force. | 

It appears that the entryman, relyin g upon his eutry, has made 
improvements. upon the tracts to the-extent of five hundred dollars, | 
‘which savor of the realty and cannot be removed, such as ditches, 
ete., aud that he has been prevented from acquiring other lands in the | 
vicinity, which, since his entry, have been entered or ‘settled upon, 


The fact that he may have been misled. by the action of the local officers 


in allowing his entry, and that the hardshi ps resulting to him may be © 
considerable, will not authorize the Department to dispose of the land 4 
In opposition to. the plain provision reserving it for the State, a rests 

with the State alone to protect him. | 
‘For the foregoin g reasons, the decision of your office cancelling the | 
entry is affirmed. ? : 
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7 i ‘PRIVATE LAND CLAIM—SECTION 8; ‘ACT or MARCH 8, 1819. 


HowsLi ve HARALSON. 


Section 3, of the act of. March 3; 1819, for the adjustment of certain oe land ~ 
_elaims in Louisiana, makes provision for two classes: (1) every person whose 
. claim is comprised in the lists or ‘register of claims reported by the commis- — 
~ sioners, and, (2) the persons embraced i in the list of actual settlers. The words 
- “not having written evidence of title,” as_ employed in. said section, are 

descriptive ot the second. class of donees, and not a limitation upon the first 
class. , | nn. | : 
- In so far as-in. eontict herewith, the cases of D. c. ‘Hardee, 7 TL, D., 1; oy, : 
United States, 8 L. D, , 391; Tbid. ‘16 L. D., 499; and James Barbut, OL. D. gale 
are overruled. i 7 a 


: BSooretary Hitehéock. oo the ne a the General Land Office, 
.? ee Vv. Es ieee 2 | April 26, 1900. oe. ey Ao Be) 


| Vone office decision of March 15, 1808, retased: on ae of Mrs. 
; Rufus K. Howell, to issue patent for the private jand claim of Caleb» 





: Weeks, reported by Commissioner James O, Cosby as claim No. coe * 3 
_ register C. (3 Am. State Papers, Green’s Ed., p 54), and refused to. 


| cancel the homestead entry of Fergus ‘D. Haralson, for lots 1, 2,3, 4, ~ 
-and 5, Sec. 27, T. 2 S., B.3 W., resurvey of 1852, St. Helena nioridian,. 


_. New Orleans, ‘Louisiana, being part of the land included in said private 7 
si land claim, and also part of section 40-of the original survey. 


~ By your. office decision it is held, that section 3 of the act of Mareh 3, 
1819 (3° Stat, 528-30),— 


_. Applies only to settlers “ not having any written evidence ey, eatin reported a as. 
-. aforesaid,” and as the basis of Mr. Weeks’ claim is au ‘Spanish patent the provisions ; 
a said section do not apply, in this case, ys | 


a 


From this decision the claimants, Mrs. Howell, ; appealed, and eign 


= error in holding: 


‘That section Sof the act of Congress’ sipproved’t March 3. 1819 6 Stat., | 528), ¢ did fs 


not grant Caleb Weeks, or his legal representatiy es, the land in question as.a dona- 
tion, not to exceed six hundred and forty. acres, by reason of his. settlement — 
ae ovement of. the same prior to April 15, 1813. : , Ree 


Under the section and act above mentioned, eon mation of Weeks’ : 
‘claim was sought, and June 4,. 1830, the register. and receiver of the: 


’. local office at New Orleans, L ouisiana, issued their cer tificate of recog- 


nition or confirmation thereof, but no patent: has. issued thereon. 

_ March 4, 1889, Mrs. Howell, as successor of Caleb Weeks, filed with 
| the surveyor- -poneeal for Louisiana, her Cael for sur rvey of the 
Jand, preliminary to patenting the same. ; Pe 
a. - September.7 7, 1894, the register and receiver cer tified to the surveyor-. eo 
general an abstract of entries in that township, showing that the land . 


covered. by this private. claim was vacant, and, September 19, 1894, the — 


a survey or- general transmitted to your office a diagram in ‘duplicate 
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"purporting to represent Weeks’ olatins "July 11, 1895, the surveyor- 

general was notified by your office of the acceptance - for filing of the 
plat, and leave was given him to file a triplicate in the local office. 
_ This diagram represented. the claim of Caleb Weeks as embracing 
273.72 acres in township 2% south, range 3 west, being a part or all of 
section. 40 of the original survey. ‘This section 40 covered lots 1,2, — 
and 7 of section 2, all of sections a2 and a. and lot .1 of section 28 of 
the survey of 1852. | 


November 1, 1897, over three years after Mrs. ‘Howells application ~ | 


for survey, pr are to patentin g said claim, and notwithstanding 
the certificate of recognition or confirmation of the Weeks claim, issued. 
June 4, 1830, which does not seem to have-ever been cancéled, Fergus” 
D. Har alison was permitted by the register. and receiver to make 


~. homestead entry of lots 1, ) 3,4, and 5, of section 27, of the aurvey 


| of 1852, 109.72 acres. 
Cider departmental direction of December - 26, 1899, Mrs. Howell: 
i made personal service of her appeal to the department and argument | 
in support thereof upon Har alson, February 2, 1900, but he has made 
no response. pont oy although the tune: ewer ther efor has more than 
expired. - 
The land is in that part of Louisiana oouited by the United States si 


~ from France by the treaty of Paris, April 30, 1803 (8 Stat., 200), which 
Ties between the Mississippi and Perdido rivers and worth of the Iber- 


ville, which was claimed by Spain as part of West. Florida until the 


-. treaty of Madrid, February 22,1819 (8 Stat., 252). Spain retained pos- 


_ session of all that territory till October 27, 1810, when, ‘under a procla- _ 
mation by the President, it was entered by United States troops, and 
April 15, 1813, by the surrender. of Mobile, Spain Was completely dis- 
7 possessed, ar all claim of: Spanish authority terminated. Foster v. | 
Neilson (2 Peters, 298-308). During this period of disputed sov- 
 ereignty, Spain exercised de Jueto author ity over the ter oe quaking a 
grants of lands therein. . , A or =. 
In 1794, during the undisputed sover eae of : Spain over this ter ri- 


© tory, aud prior both to the treaty of St, Ildefonso, concluded October | 


1, 1800, whereby Spain ceded Louisiana to France, and to the treaty © 
7 of Paris, Caleb Weeks obtained conveyances from Juan O’Neil, Matthew | 


DeLong and William Paine of their settlers’ rights to fhe. inde” 


embraced in the claim in question, theretofore initiated under Spanish. 
: law. December 24, 1803, after the treaty of Paris, but during the 
_ period of disputed sovereighty, Weeks paid to the Spanish authorities, : 


exercising de facto sover eignty over that locality, the valuation set on -— 


‘the land, about eighteen and three-quarters cents per acre, and | 
obtained of Morales, the Spanish intendente, a patent for tlie same, 


described as three hundred and thirteen arpens of' land, situate in the — ; 
forks of Bayou Sara, surveyed by Trudeau, November 10, 1803. ae ; 
‘The act 08 March 26, leat Stat. , 283), i erecting Lonisiana into . 
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two territories, dnd. providing J for. the temporary government thereof ” - 


— by section 14, declared: .- 


“That all grants for lands within the territoriée eadéd: ie the French’ b Republic t to ip | 


_. the United States, by the treaty. of ‘the thirtieth of Apr il, in the year one thousand | 


eight hundred and : three, the ‘title whereof was, at the ‘date of. the. treaty of St. 


‘Tidefonso, i in the crown, government, or nation of Spain, and every act and proceed- oe 


_ ing subsequent thereto, of whatsoever’ nature, towards the obtaining any grant, . 
title, or claim to. such lands, and. under. whatsoever authority transacted, or pre- 3 


- ; tended, be, and the.same are hereby declared to be, and’to have been from the 
_ beginning, null, void, and of ho. effect i in law or equity. Provided, never theless, tliat. 


any thing i in this section contained shall not be construed to make null and void | . 
any: bona fide graut, male agreeably to the laws, usages and customs of the Spanish | 
gove ernment to an actual settler on the lands 60 granted, for himself, and for his — 
- wife and. family ; ; or to. make null.and void any bona fide wee or proceeding done by. | 


an actual. settler agreeably: to the laws, usages and customs of the Spanish govern-. 
“ment, to obtain a grant for. Jands actually settled on. by the person or persons claim- 
ing title thereto, if such settlement in. either. case was actually made prior: to the. - 
twentieth day of December, one thousand eight hundred and- three: And provided i 


further, that such grant shall. not secure to the grantee or his assig ns more than one 7 
mile square of land, together. with such other. and further quantity as heretofore 
~ hath been allowed for the wife and family of such actual dad) eae to me 
| laws; usages and eustoms of the Spanish government, | | 


After. the United States occupied the territory, Gongrésa ack the 


act of April 25, 1812 (2 Stat., 715), for the purpose of ascertaining the. 7 
titles and claims to Jands therein, and Weeks’s claim, , with the evidences. _ 


thereof, was presented to. Cosby, the proper. commissioner. appointed 


: under the act, and was. by him, September 1 1 , 1814, reported in -his 


register “O” of claims founded on grants, among others, of the Spanish 7 


- government, agreeably to the laws, usages, or customs of such govern-. 


ment, but which, in the opinion of the commissioner, were not valid. 
‘The reason for such report was, because the territory in which this and _ 
other claims in said list “C” were located was part of Louisiana, ceded 
. to the United States by Fr ‘ance, by. the treaty of Paris, and all right and — 


title of Spain thereto had been divested. by the treaty of St. Tidefonso, < 
He, however, reported that Caleb Weeks had cultivated and inhabited | - 


his three hundred and thirteen arpens of Iand from 1794 to 1814, the — 
date of his report. | (3 Ain. State Papers, Green’s Ed, ae) AS to 
: ‘the equities of such claimants, the commissioner said. (page 62): 


‘If the United States had taken possession of Ww est Florida at the samme time that ae 


they did of Louisiana west of the. Mississippi, m many serious injuries to individuals. - 


- might have been prevented... As this was not the case, it becomes an. inquiry of ~ 


ae interest and. importance, whether the government is not morally bound, both by - 


considerations of equity and policy, to make them a compensation commensurate. to. 
_ thei injuries they may have sustained? ‘This could be done by making them donations 


| cof any quantity of land which. the government may deem just; particularly that 


. glass of claimants who have improved | and cultivated: their. lands. They are: e-not “Se 
- numerous, and with few exceptions their claims are moderate, bee Be fe oo 
3 The report shows that some of the claimants included in , register “ Or _ 
had not cultivated and inhabited their lands, while others: had for a — 


.; _ length 0 of time ascertained by the sominisslonery among the latter pene: e 
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Caleb Weeks, whose Satioa of cultivation and filalitaagy: of his claim | 
‘is given-as from 1794 to 1814, the date of the report, as aforesaid. | 
After the treaty of Madrid, whereby Spain ceded East Florida a -_ 


: all her claim ot sovereignty in West. Florida. to the United States, — 


Congress, by the act of March 3, 1819 (8 Stat., 528), acted BOR, the 
claims reported by the several coumissioners, viz: | : 

By the. first section all claims founded on complete Spanish grants, — 
valid, in the opinion of the commissioners, agreeably to the law . 
-- usages, and customs of said government, were confirmed. 

By the second section all claims fonnded on any order of ‘survey, 
requette, permission to settle, or any written evidence of claim derived 
from the Spanish authorities, before April 15, 1813, which in the 
opinion of the commissioners ought to be confirmed, and, the lands 
claimed to have been cultivated and inhabited on or before that day 
were in like manuer confirmed, with limitations as to the amount. 

By the third section it was provided : : 

_ * ‘That every person, or his or her legal esprecentatie e, aliens dain is comprised i in 
_ the lists, or register of claims, reported by the said commissioners, and the persons 
embraced in the list of actual settlers, or their legal representatives, not having 


_ any written evidence of claims reported as aforesaid, shall, where it appears by the 
said reports, or by the said lists, that the land claimed or settled on had been actu- 


Mine ally inhabited or cultivated, by such person or persons in whose right he claims, on 


or before the fifteenth day of April, one thousand eight hundred and thirteen, be 
entitled to a grant for the: land so claimed, or settled on,.as a donation: Provided, 
‘That not more than one tract shall be thus granted to any one person, and the same | 
shall not contain more than six hundred and forty acres; and that no lands shall be 
thus granted. which are claimed or recognized by the preceding sections of this. act. 


| Before discussing the third section of this act, it is necessary to. 
notice former legislation on the same subject. 

While the United States persistently and. perseveringly eefused 455 
‘recognize any right of. Spain to dispose of lands west of the Perdido 
river after date of the treaty of St. Idefouso, it showed, by repeated — 


legislation, a magnanimous purpose and sense of moral obligation to 


protect actual settlers in that region in rights they may have in good 
faith supposed they had acquired under the de facto power exerciséd 
by Spain during the period of disputed sovereignty. w 

The act of March 26, 1804 (supra), in annulling ‘Spanish grants, 
. excepted bona fide pee to and claim of actual settlers making settle- 
ment. before December 20, 1803, to the extent of not more than 


one mile square of land, together with such other and further quantity as heretofore 
hath been allowed for the wife aud family of such actual: settler, agreeably vor the 
laws, usages and customs of the Spanish government. | 


The act of April 25, 1812 (supra), 10. providing. Sppontuntty fae ab. 
‘itants of that region to exhibit, their titles: and claims before commis- 
Sioners, by section 8, authorized. the commissioners to make and report 


lists “of ali actual settlers,” whether they had:claims to land sae aaa 


: recognized or not, and the time of their settlement, | 
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| Both these ree are in pari materia with the act of 1819, ana ie : 
 Aatter i is to be construed i in the light’ given by them, and harmonious, : 
if possible, with their purpose and spirit: Both foniler acts, though | : 


passed during the period of disputed sover eignty, magnanimously rec- | 


ognized an obligation of the sovereign ex ¢ gratia. to protect the rights of 
a settler in good faith in a disputed. territory, under whatever de eae 
authority such settlement was made. 3 
_ Passing to the act of March 3, 1819, it is. ciear Chauees ntenden 
thereby to deal completely with the ial subject. Sections 1 and 2 
made provision for two distinct classes of claims—such complete and 
such incomplete grants as in opinion of the commissioners ought to be 
confirmed. Both were confirmed. - | 

There would remain other classes of claimants, shown by the reports 
of the commissioners, where the land claimed or settled upon had 
- been actually inhabited or cultivated by the ¢laimant, or those in 
_ whose right he claimed, before the 15th of April, 1813, whl the dis- 


“puted sovereignty torinitiated) viz: (d Claims of grants complete, evi- 
denced by writing, which in opinion’ of the commissioners ought not — 
to be recognized and confirmed. (2) Similar claims more or less 


— incomplete, but having some written evidence. - (3) Claims of actual 


| | settlers, having no written evidence in their support. 
Ktead in the light of former legislation, it is clear Congress. intended eee 


by section 3 to provide for all of these, and, as a donation, ex gratia, — 
to assure to every actual settler in that territory—whether he had 
a valid claim or not, whether evidenced in writing or not—the land 


settled upon and actually inhabited or cultivated up to the amount of — 


- six hundred and forty acres, phoush it ee none of their claims ot 


or titles to be valid. 


Section 3 provides :— — 


| [1] Every person Sa he . whose claim 18° eumpreais in. . the Tiss. or register of 


claims, reported by the said commissioners, [2] and-the persons embraced in the list 
of actual settlers .... not having any written evidence of claim... . shall, 


ait where it appears by the said reports, or by the said lists, that the land claimed or. 


settled on had been actually: inhabited or cultivated, by such person... ..on. 


or before the fifteenth day of oh one thousand eight hundred and thirteen, be 


entitled to a grant for the land . 2. a8 a donation ; 5 oe 


with the proviso that but one tract; and not over, six panded and forty 
acres, shall be-thus made to one person, and. no land confirmed by sec- 
tions Land 2shallbe thus granted. | 

‘There are two classes here designated : (dl ) Weers oe whides claim 
is in the lists or register of claims. (2) Persons on the list of. actual 


_ settlers, each subject to the proviso and limitation against quantity, 


plurality of tracts, and interference of the donation with the grants 
‘made by the previous sections. The words “not haviug written evi-- 


~~ dence of title” are descriptive of the second class of donees described 


in the section, and not a limitation upon the first class of donees. 
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- Looking to Cosby’ s register ‘©, “it will appear that si atic there. 
entered rested on. complete Spanish patents, dated betweén 1803’ and 
1810, inclusive, during ‘disputed. sovereignty, for amounts from 62. 
to 120, 000 arpens (from about 54 to.102,084 acres). These claims could. 
not be recognized as valid titles, but the claim of the inhabitant or 
cultivator could be recognized and of grace a’ donation be made to him, — 
- The claimants having written evidence of title had not as a class been 
; guilty of any offense. The controversy was not with them. Refusal 
to recognize the titles of those having complete. grants or. rights, or 
_ those having incomplete initiate rights resting on written nice. | 

“more ar less complete, of date after April 30, 1803, was not from hos- 
- tility to that class of claimants but because the right of Spain to make 
the grant, or to confer the right, was denied. Except for this there 
was no reason why this class of claimants, if actual inhabitants or 
cultivators, should not be regarded as equally entitled to the good will 


and. gracious bounty of the new sovereign as those who had merely the | 


: possessio pedis, the squatters unrecognized by the late de acto govern- | 
- ment. But if a construction is given to the section which makes the 
phrase “not having any written evidence of claim,” etc., apply to all 


claimants named as. beneficiaries in that section, then these equally a 


- meritorious inhabitants or cultivators—those in fact having an equity 
in their favor, as Commissioner. Cosby. had advised Con gress,—are | 
excluded from al benefit of the section, and none but mere pee uers 
are admitted to the new sovereign’s puna. ” 
There i is no apparent reason for this harsh diser imination, or for this 
special favor of one class of claimants over those whose claims were at 
least equally meritorious, but who had the misfortune to have obtained © 


from the de facto sovereign more or less complete written evidence of — 


their title, or of their rights and status as inhabitants or cultivators. 


‘The. contemporary construction of this section is in harmony with | | 


: fet here given: No distinction was at that time made by the land 
department between actual settlers whose claims were reported in the 
lists or register of claims as having written evidence of title and those | 
reported in the list of actual settlers having no written evidence of 
title. Both classes were held equally entitled to the donation. The 
letter of the commissioner of March 22, 1819, to the local officers,. at 
. Jackson Court-House (Instructions and Opinions, Part Il, 712), a 
ring to the third section, said: | ay 


This section plends lists or arietats of claims with lists of waite settlers ; and 
grants a donation of 640 acres to such persons iu said lists as the commissioners: 

reported as actual settlers on the 15th of April, 1813. Certificates of donation and 
patents from this office will issue for the claims confirmed by this section. 


Again, the letter to the register and receiver at St. Helena, Louisiana, 
August 13, 1823 (Instructions and Opinions, Part II, 717-718), contain- 
ing special instructions to the local officers as to ae out the pro- 
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ny visions at id act of. M arch | 3, 1819, and. the ¢ supplementary a act of f May : : 


io *, 1822 (3. Stat., 707), Says: og 


The 3d section confirms the claims of all the cotual settlers pre evious to the 15th af. . 


must ce SO. -ilevey ed as a0 inelude ches Santee, and not ‘to interfere with any ae 


| claims confirmed by the tivo first sections of the act; and, by & fair construction. of 
the meaning ani intent of the law, no.domain can be granted. to any. pers son to Ww hom Toe 
a claim has been confirmed by the Ist. and 2d. sections. % oS 


_ The local officers, who granted the certificate of. recognition or con- — 


2 firmation. of this tract, Tune 4; , 1830, evidently. acted, on this ee “ 


~ tion of the act. | 
‘That sone later dabisions: of the department are in véouiiiee rite this at 


mise construction must be admitted. In D. OG. Hardee 7 L.-D., 1); Hardee | | 


9%. United States (8 L. D., 391); same. vase, on review (16 L. D., 499) ; 


and James Barbut (9 L. D, 514), ‘statements and rulings are found 


which are in conflict with what is here said and held, but upon careful -_ 

consideration these cases are to the extent of the conflict. overruled. | 

Your office decision refusing to issue patent ou the claim of Caleb 7 

_ Weeks is therefore reversed, and you will take such further action as_ 

_ may be proper in the premises. The homestead entry of Fergus D. 
_ Haralson, irregularly allowed by the local office, for lots 1, :. 3, 4. and oe 


—_ 5 of said Aceh 27, of the survey of 1852, will be canceled. 


This. decision is subject to the. condition that, before carrying the A 
a above direction into effect, you will ascertain whether the cash entry 7 
of Micajah Courtney, certificate 63, made November 16, 1830, for frac- 
tional section 28, township 2 south, range 3 west, is still subsisting, a 


-- and is in conflict with the. Weeks claim, and, if so, you will take proper 7 : : 


‘measitres to devermine the rights of the conflicting claimants. 


- 


: CONTEST—-COMPLIANCE WITH LAW PENDING LITIGATION. 
GLOVER 0. Swarts. | 7 


‘Duthie the pendency of a contest: against a sioaentad entry, i in which the issue. is . 


_ priority of settlement, the entryman 3 must comply with the law in the matter Qi te. 
- residence; and his default in this respect. cannot be: cured, as against the a 
2 adverse claimait who has continued. to reside on. the. Jand, by the resumption of 


. 7 residence prior to notice of a supplemental charge, on the part of said claimant: — 
~ alleging said default and ae to be heard thereon. : 


‘Seoretara y Hitchoock to the Cominissioner of the General Land one, ApAl | 


4 (W.V.D) 8%, 19002 © EG) 


A motion for review of the departiental : decision in the above- is 


entitled case (29 L. D., 54) was entertained by departmental order of. < 
‘December 12, 1899. Counsel have filed. elaborate briefs, and, owing to 


Ys the importance oF the dnevsons presented, the « case has been carefully: =e 


7 anny 
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considered, and tie entire recor rd connected with the eoutroveney 
- between the parties has been carefully re- examined. The tract involved 
is described: as lots.3 and 4, and the E. § of the S.W. 4 of Sec. 7, T. 26 
N., , R. 1E,, T. M., Perr y; Oklahoma, land district. For complete under- 
| standing of the case in all of its phases, ib is ae to detail the © 
various proceedings. | 7 

Benjamin IF. Swarts made homestead entry for the tract on Septous 


ber 26, 1893, alleging settlement thereon on September 16, 1893, the 4 - 
day the said tract and adjacent lands were opened to settlement and _— 


On. @atobes 6, 1893, John B. Glover filed: his affidavit. of contest. 
| alleging, in substance, that he was the prior settler, and a hearing was > 
had between the parties upon such charge before the local office, begin- 
ning March 26, and terminating March 31, 1894.. The local officers | 
found that Swarts was the prior settler. Upon appeal your office did 
not pass upon the question of priority of settlement, but held that 
Swarts was disqualified by reason of his holding, at the time of his 
settlement and thereafter, a commission as postmaster at Otoe, in the 
Territory of Oklahoma. ‘There was sufficient proof of the facts as 
_ found by your office that Swarts was acting as postmaster at and after 
the date of his settlement, as he introduced his commission as ‘post- 
master, bearing date May 18, 1892 (not 1893, as incorrectly stated in 
the record), and apparently excused some of his absences from the tract 
upon the ground that he was attending to the duties of postmaster at 
. the postoffice. After the decision of your office holdin 2 him disquali- 
fied for the aforesaid reason, he cited the record of the Post Office 
Departinent, which was secured by request of this Department and 
which consisted of the certificate of the Postinaster General, then act- 
- jng, showing that he (Swarts) had resigned his office on eae 23, 
1893, and that his successor was appointed on September 13, 1393. 
While protesting against the injection of this certificate into the record, 
—as-it formed no part of the testimony taken, Glover’s counsel presented 
’ an affidavit of one Wilham M. Snyder, ‘postmaster at Otoe, showing — 
that during the fall of 1893 and up to June, 1894, Swarts acted as 
deputy postmaster at said postoffice. — 
This Department held, upon consideration of seh eartaents that 
Swarts was not acting as postmaster at the time of his settlement 
upon the tract, and was not disqualified (23 L. D., 480). No finding 
_was made that. he was the prior settler, until ahr consideration of 


| “ Glover’s motion for review, which was denied aay 18, 1897 fonrepor ted, 


24 L. D., 447). 


A caretal examination of the record anaws that the eet office was 


correct in finding, upon a preponderance of the evidence, that Swarts — 
_ was the prior settler, his act of staking having taken place about. ten - 

ininutes prior to the arrival of Glover upon the tract. Swarts also 

seeins to have established his residence upon the tract within amonth _ 
e00t VOU 29——45 : a 
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after his initial act of settlement, as he had lived there some seventeen eh 
or eighteen days. and. had made improvements upon the tract:.. The. =; 


- hearing was :had a little over six months after the opening day and 


7 settlement by Swarts, and it was difficult at that time to say that he = | 


had not established. nor maintained a residence upon the land at the 
date of the hearing. His excuses for his absences were that he was. 


Fes attending to the duties of postmaster, and he intr oduced hiscommission _ 


7 as evidence of the fact of his appointment, without disclosing that he. me 


had resigned and that another had: been appointed to fill his place. It 
appears nowhere in the record, except from. Snyder’s affidavit, When. 
the latter qualified and entered upon the duties of such omen except a 
that it was in the “fall of 1893.” oT 
On December 17, 1896, during the pendency before the ee tment ne 
of the motion for review, Glover filed.a supplemental affidavit of contest 
charging non-compliance with the law-as to the maintenance of resi- 
dence by Swarts since the date. of the original hearing. This was 


- rejected by the local office because Swarts had asked for and obtained — _ 
— & leave of absence which had not then expired. This affidavit was. * 
thereafter amended charging that the leave of absence was fraudu- 


- lently obtained by reason of the previous failure a Swarts to comply a: 
with the law. | ; | 
No notice issued upon this Sao nicentsl meee action thereon by a 
the local officers being withheld until after the departmental decision 


_— denying the motion for cae which, during its pendency, acted as 


a supersedeas. Upon August 2, 1897, Swarts appeared and waived: 


- service of the notice of the supplemental char Be and pene that a 


the case be set for hearing. i 
Swarts having applied to commute ‘his homestedd entry, the conn g 


- upon the supplemental affidavit was finally ordered to be consolidated 
. ~. with the hearing on the final proof,and all matters at issue between 


the parties were directed to be determined at a time fixed. The final — 


proof was never completed, the papers were lost, and. upon ‘being ue 3 
found, the proof was withdrawn by Swarts, with the. consent. of the i 


local office, against the objection of Glover. A 2. 
This hearing, in which both parties Aatidinatad resulted in the — 
; finding that Swarts had not complied with the law as to the mainte-— 


nance of his residence upon the tract, but that he had cured his default _ | 


‘prior to service of notice of the contest upon him, and this was affirmed - 


- by your office upou appeal. The decision of your oftice was reversed : : 
by the Department (29 L. D., 54); and this. decision 1 is assailed in the a 


. motion for review now under consider ation. . 
‘The questions at issue are very clearly put in the brief. filed by b his | 
counsel in‘reply.to that filed by the attorneys for Glover: ye Pat 


Ist. “That Benjamin aus Swarts had in-many ways evidenced his continuing “pur- 


pose to hold this land as his home.and had never abandoned same 80 as. to w arrant Sas 


= ag cancellation of the entry: | | . | | 
2nd. puat couceding a technical default as to residence upon Swarts part, such & pee 
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default Was Gated prior to din Jnstitation of ns by. Glover alleging aueh’ 


abandonment, and | 
3rd, That the government was fully justified in excusing such ae taut and per- 


mitting same to be cured prior to contest, notwithstanding Glover's. adverse presence 


on the land. 5 

That Swarts has not. maine’ his residence upon the tract in con- 
trover sy was established at the second heariug. Indeed, reading the 
evidence taken at the first héaring with that subsequently. taken, it is 
doubtful if-a residence was ever established by Swarts upon the land in: 
good faith and with the purpose of making it his home to the exclusion 
of one elsewhere.. This may be gatbered: from his own testimony, as 
well as by the testimony offered on behalf of Glover. He-was in busi- 
ness some clistance from the tract and continued therein, makin g only . 
occasional visits to the land, and leaving an entploye in possession. It 
appears from his evidence that he endeavored to dispose of his busi- 
ness, but continued therein as eenetel manager at ane request of his . 

creditors. | 7 | : 


He has expended considerable money, estimated - iin from $700 - 


to $1,000, in the improvement of the claim, and has had possession of | 
about one hundred and twenty acres of the land. He evidently has — 
- not been compelled, however, to resort to employment elséwhere, and 
his absences have not been caused by poverty, or any canse except 
~ that he desired to retain his business away from the land and to give 
’ 1t his personal supervision instead of entrusting the same to others. . 
_ The concurrent findings of this Department, of your otlice, and the 
local office, that he -has not maintained his residence upon the tract, 
are sustained by the evidence. - 
As to the other question raised, that he cured his default by placin g 
his wife upon the tract directly before his leave of absence expired, it 
must be held that he could not eure such default in the presence of an 
adverse settlement claim, asserted in good faith and then pending and — 
- not fully. determined, owing to the interposition of a motion for-review. _ 
It was held i in the case of Byrne v. Dorward (5 L. D., 104, 105), that— 


There can .be no ‘doubt of the correctness of the position that pending a final: 


decision in a contest on whatever ground or. charge, the entryman whose claimis: ~~ 


attacked should continue to comply with the law, and that’ if he fail to do this he © 
- lays himself liable to attack in a subsequent contest should he successfully defend 
in the one pending. To hold otherwise would be to condone laches and to open the | 
door to a practice which would enable parties, under the guise of a contest, to hold 
lands indefinitely without complying with the requirements of law under which 

their entries were made. . | 

This rule has been followed without deviation, and has become axio- — 
matic. (Thompson et al. v. Oraver, 25 L. D., 279, 280, 281; Williams v. — 
Gentry, 22 L. D., 633; Rowan v. Kane, 26 L, D., 341, 343 ; Johnson et al. 

v, Smith, 23 Ls, D., 317. ) Inthe ease of Thompson et a, v. Craver, supra, 

t is remarked in the course of the opinion: , 


 . Rights to agricultural public land nay be initiated by settlers in theés ways: by 
eutry, by. contest, and by settlement. Contests are divisible into two classes; first, _ 
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a hers the allege ation is failure to comply w ith the aa on the part ‘of the Seneerian, ao 
s irrespective of any superior right alleged by the contestant; ‘and second, where the 
- contest is based upon the assertion of superior rights and is not dependent upon. ; 
, ‘delinquencies upou the part of the entryman. - The difference between these two > 
 --¢lasses of contests is material and has been recognized by the Department. Hall v. 


— Stone (16 L. D. , 199), pone Melnnis (2] L.'D., 97), and. Foote v. ho (22 L, 


a determination of the contest, but that a contest filed, alleging superior rights, by — 
_ reason of prior settlement, to thin of the entryman, must be pecompanie’. ‘by. la . 
maintenance of residence. | 


t 


‘D., 280). 
; ‘Therein it is held that where a eoutest is based solely upon the laches of the Bees. 


defendant it is not incuinbent upon the contestant to reside upon the land pending — 


The reason of this hol ding is souaeent when itis enema ed that. pending contest 


an entryman must reside and continue his improvements upon the land despite the | 
. donbtful tenure of his holding, and the contestant so alles ing prior settlement should a 


be constr ained to do-as much,” 


The rule is enforced. especially where the par nee to the sents oversy | 


a is upon priority of settlement. In this case, Swarts and Glover were = 
both relying upon prior settlement. The authorities cited in the depart- 


mental decision complained of show that such laches can not be. cured 


in the presence of a bona fide adverse settlement claim. It would be 


harsh to rule that an entryman, who pending contest. to determine 


‘prior settlemeut, abandons the land, may on learning of a depart- | 
mental decision in his faver and before a motion for review thereof is 
determined, 1 resume residence on the land and thereby cure his default __ 
and forestall supplemental proceedings on account thereof by the con-. 

 testant, who has meanwhile maintained bona fide residence upon the 
land, especially where the default occnrring during the. pendency ofthe | | : 


contest, as in this instance, amounts to an absence for a period of thirty- _ 
three months, during which the entryman was ‘more conveniently. and | 


oy engaged in business remote from his claim. 


Jt. is. not. believed that the general rule that an. -entryman may, as. 


oe against the government or as againsé a.mere contestant for a preference fp ae 
right under. section two of the act of May 14, 1880 (21. Stat., 140), cure’. 
his default prior to notice or knowledge of contest, should apply to a 
; ; case like the one under consideration. » 2 
_ - Such has never been the rule of this Departinent, and aa is Betlensa fos, 
noe that the rule announced in the cases of McCalla v. Acker (29 L. D., 203); 
Noble et al. v. Roberts (28 L. D., 480); Bates v. Bissell (9 L. D., 546, 551), - 


and i in earlier decisions, ought to stand, In the last cited case the rule | 


. Was. applied as follows: 


In the absence of an adverse claim, appellant's entry might be perniitted to stand, i 
but, in the face of a claim asserted in cood faith for -over three years by a party 


residing upon the land during all of the time, and having improvements ee | 
reasonably valned ‘at a thousand dollars, this can not be permitted. - ae 


While i in. ordinary cases an entryman may cure his default prior to. 


‘notice or knowledge of -a contest, this rule gives way to another noless  . 
- & meritorious, viz: that the eutryman can. not cure his default as ag against - 2 
7 one whose equities are eany superior to. his own. | oe 
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Jt is urg ed that there was error in the departmental decision com: : 
plained of in that it was held d that—. 7 


wh, " 


“While the present pr oceeding i is-in the nature of a new contest and ¢ covers ‘matters 
not.in issue in the original contest, it is based upon the failure of the entryman to 
comply with the law during the pendency of the original contest, a matter always 
the subject. of an inquiry as germane to the original case. . 7 


_ There was no error in that ruling. Glover's eharee of abandonment 
against Swarts was not an independent contest but rather a supple- 
mental charge in the original contest, on which a supplemental hearing 
was sought in furtherance of.a complete determination of the rights | 

involved in the original contest. | | 

A decision of the supreme court of ‘@ulahoun: eaueeed in case 
| between the parties, involving the right of possession of the premises 
. (Glover v. Swarts, 58 Pac. Rep., 943), is cited as contrary to the views 
announced in the departmental decision complained of. The court held, 
inter alia (syllabus), that a contest to cancel a homestead entry upon - 
the ground of abandonment is a contest for a preference right of entry . 
after the existing entry has been canceled, and one contesting for a 
preference right is not entitled to occupy any portion of the land in 
-controversy, as agaiust tle entryman, until after he shall have procured | 
the cancellation.of the contested entry. This, as a general statement, 
is not in conflict with any departmental decision. nor i8 it understood 

that the decision of the court goes beyond the right of ‘possession or 
| attempts to. mark out the limits of departmental authority, or to say 
that abandoment by an entryman during the pendency of a contest by | 
one who.is a good faith settler upon the land may not be made the sub- 


ject of a supplemental inquiry rather than an independent contest. | 7 


The affidavit. upon which the supplemetutal proceeding in this’ case 
was. had. charged in substance that the entryman wholly failed to. 


' - maintain a residence in good faith upon the tract involved at any time 


_ during the thirty- -three. months elapsing since the hearing upon the 
original charge, and that he had not inhabited the tract otherwise than 
to make occasional visits thereto at intervals of from three:to six 
months apart on which occasions. he remained on said tract only from.a 
few hours to one or two days, dud had afterwards been habitually | 
absent from the tract during said period, and, further, that the leave of 
absence obtained by him on January 10, 1896, was fraudulently pro-° 
cured by reason of the facts so stated. While this affidavit charged 
abandonment, its presentation was, as before stated, not the institution’ 
of an independent contest, but of a su pplemental proceeding i in the orig: 
-- inal contest. Repeated but unsuccessful efforts had been made by Glov er 
‘to secure a hearing based on this charge while the proceedings upon 
the original charge were pending, and the’ affidavits presented i in that 
- connection were all made known to an attorney for Swarts. It is in 
evidence that Swarts’s local attorney stated to witnesses, i in‘ effect, that 
Glover would have been successful if he had served notice of his contest 


a 
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| in time, but that this was s thwarted by the attorney. The latter denies “ - 


this statement, but the. pr eponderance of the evidence is against him. 


Swarts, however, denies © hat he had any notice or. knowledge of. the 5 | 


_ supplemental charge beforé he placed his wife upon the tract. But. 
without deciding the effect of such testimony, itis clear, from a long 
line of departmental ‘decisions, that, as a. matter of adininisirative | 
policy, the default of Swarts—if indeed he ever, established. residence 
upon the tract in good faith—was. not cured, and could not be. cured, 
‘in the presence of an adverse settlement claim. continually: asserted:in 


the utmost good faith, and. which was subject only to the conipliance of 


Swarts with the terms of the Jaw requiring the maintenance of his res- 
dence upon the tract. : os : 7 
zee motion for review is denied. 


AARON Harris. 


"Motion for review of departmental decision of Febr vary 10, 1900, 29 = 
L, D, 486, denied: aA Beer gies Hitchcock, April 2 27 , 1900. | 


_HOMESTWAD— EQUITABLE ACTION—IN SANE ENTRYMAN. 


FRTTE %, CHRISTIANSEN, 


~ 


Where notice to show cause ert entry should not be canceled for failure to sub-. 

. mit proof within the statutery period has been issued, an affidavit of contest 
subsequently filed will not defeat equitable confirmation of the euly, if the: 
showing made in response to the notice is satisfactory. er. | 
_.The provisions of the act of June 8, 1880, with Tespect to the issuance. of patent in 
| cases where a homesteader has become insane, do not authorize patent if the — 
proof submitted fails to show me citizenship of the entryman. | 


z Sebi: etary “Hitehoock ‘to the Commissioner af the General ‘Land Office, 
(Ww. Vv. Dz) . 7.9 April 30,1900,°. “ - (AV 8. T) 


On May 31, 1888, Louis Chitistiausén made nomestand entry N 0. 6088, 
for the SW. 4 of See, 10, ie 2 N., R. oe B. qerolane ers Washington, 
and districk: e ? 
On October. 6, 1896, the: , register ‘and - receiver . of. said land office 
reported to your office th at on May 31, 1896, they notified Christiansen 
that he would be allowed. thirty days in aid to show cause why said 
entry should not be canceled, Christiansen having failed to offer final 
proof within the time allowed by law. Said local officers also reported — 


that they had been notified-that Christiansen was jn the insane asylum 


at Medical Lake, and that he desired to retain the land, but that no. : 
agent had been appointed to make final proof, and that more than forty 


| days had lee and no steps had been: taken. No. action was taken -_ : 


, aa 
: 
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"by your ‘office: at that time, on said’ fenett and on n September 29, 1898, : 
- the local officers called attention of your office.to the matter. a 
On October’18, 1898; you advised the local officers to notify. the — 
superintendent of said asylum of Christiansen’s right to make the proper 
proof and perfect his claim through whoever might legally represent 
him, and on J anuary 28,1899, the local officers reported to you that they 
had, ou October 26, 1898, given the notice as advised by yOMy, by regis: | 
: tered mail, but that no action had been taken. | | 


On Febr uary 19,1899, Diedrick G. Fette tiled his’ affidavit of contest — 


against said entry, alleging ‘that the said Louis Christiansen has. 

~ wholly failed to-submit final proof in support of said entry within the 
time required by law.” Said Fette at the same time applied to enter 
the land. The local officers rejected the affidavit of contest, and also 
the application to make entry for the land. | | 
On March 1, 1899, you instructed the local officers that if iChiistiansen | 
had complied with the requirements of the law-as to residence on, and 
—eultivation of, the land up the time when le becane i insane, and proper 
proof of that fact should be made, he was entitled to patent for the - 


~ land and that until ‘proper par ties had been notified you did not feel 


warranted in canceling the entry; and you directed them to give notice 
— in accordance with the requirements of the laws of the State of Wash. 
ington relative to service of process upon ingane persons. | 
On March 11, 1899; Fette. appealed: from -said action of the padi 
| officers to your office. In said appeal. Fette admits that Christiansen — 
was committed to the insazie asylum on May 18, 1892 “where he has 
‘remained as an inmate to. the present time.” — a 
On March 21,1899, said local officers reported that in response ane | 
former notices issued by them, Henry Cameron, as guardian of said 


Louis Christiansen, had on that day filed notice of his intention to offer 


. final proof on said homestead entry, and had filed a certified copy of 
letters of guardianship, issued out of the superior court of Spokane — 
county, State. of Washington, on March. 20, 1s, and that notice for : 
- publication had been issued. — 
~ On May 16, 1899, Cameron, as sedan: offered final en on. sald 
entry in behalf of Ohristiansen, and on the same day Fette filed a pro- 
test against the acceptance of said proof. ‘ The local officers suspended 
- action on the final proof offered by Cameron and on September oes 1899, 
transmitted said proof and said protest to your office where, on Decem- 
ber 28, 1899, a decision. was rendered wherein it was “held tliat 
Christiansen, a8 an insane person, was and is incapable of making a. 
default, and that his eutry could not be canceled for any alleged 
default occurring while insaue,” and by said decision Fette’s affidavit of | 
contest was rejected and his said protest was dismissed, and it was 
ordered that final cer tificate issue upon the proof offered by Cameron. 
and that the claim be passed to patent, Fette has appealed to this 
Department. es tae ae 
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| ‘The final proof. offered by Cameron. shows that Christiansen is Sa i 
single’ man; that he established bis. residence Ol the land soon after gt a 


making hie entry and resided there continuously tillhe was removed 


to the insane asylum, which was done in 1892, under an order of the - 


judge of the superior court of Spokane county, Washington, A certi- 
E fied copy of said order is on file with said proof. | 
-.. Christiansen built a house, cleared seven acres of the land and. one 
_five acres on which he raised a erop each season till he was cominitted 
to said asylum, He also made various other improvements not neces- 
sary to describe or enumerate. Suffice it to say, they are estimated to. 
- be worth about $500.00 and are found to be amply sufficient to ineet 
~ the requirements of the homestead law as to improvements. 
The ground upon which it is insisted that said final proot should be 
7 rejected, said entry canceled and Fette allowed to make entry for the 


land, is that said proof Was not offered within the time required MY the. ae 
| homestead law. , : sins ChDG: 
- Cameron moved onto the land in March, 1893, and has resided ¢ on. it ne 


ever since, - | | 
tis said, in argniment for Pette, t that Ouiiscaneet is an unmarried: | 


‘man and has no known. heirs, and that Cameron’s object in offering proof | 
on the claim is to get the land for his own benefit; and it is insisted — 
that this case is not entitled to equitable consideration, but should be 
decided upon the strict rules of the statute and that inasmuch as 


Christiansen failed to make final proof within the time allowed by the 


statute, the proof offered by Cameron, as guardian, should be rejected Dag 3 : 


and the entry canceled. In your said decision consideration was given — 


to the correspondence. between your office aud the local office relative — 

to said entry; the reports made by the local officers, the notices issued . - 3 
by them. in reference to the making of the final proof, etc., and it was 
held, in substance, that these were proceedings by the Gutted’ States a | 


Hooke to the cancellation of the entry, and that inasmuch as these — 
proceedings were had prior to the filing of the contest affidavit by 
Fette that therefore the matter is entirely between the’ government 
_ and the entr yan, or his” representative, and that Fette acquired no. 
interest in it by filing his contest affidavit, his: application. to inake 
entry for the land, or his protest against aes final proof offered by 


-. Cameron. It is pr actically conceded that Christiansen fully complied 


with. the law as to residence, ete., from the time of making his entry till | 
he was, by the order of the court, eomuntted to the insane asylum; that 
he is, and ever since 1892 has been, ‘tnsane and therefore. incapable of 
looking after his interests, and that no one Was legally authorized to. 


| represent him till the appointment of Cameron as his guardian. Under. | 


these cireumstances can it be said upon principles of justice or equity, a 
that. because of his affliction and because he had no relative or friend . 
to look after his interest and see that-his proof was made in the time © 


fixed by the statute, that therefore he should forfeit his entry and. a 


| . the 1 fruits of all the labor pels by him in “imnpEpyine his claim? - 
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ay the act of Congress ove June ‘ ‘o: 1880 ) (2 Stat, 186), ut is 
provided: te 


That in all cases in which: parties who reg eciaaly initiated claims to public lands 
a8 Settlers thereon according to the provisions of the preemption.or homestead laws,: 
‘have become) insane, or shai hereafter become insane before the expiration of the — 
time during which their residence, cultivation or improvement.of the land claimed 
- by them is required. by law to: be continued in order to entitle them to make the 
proper proof and. perfect their claims, it shall be Jawful for the required proof and 
payment to. be made for their benefit by any person who may be legally authorized 
to act for them during their disability, and thereupon their claims shall be confirmed. 
and patented, provided, it shall be shown by proof satisfactory to the Commissioner 
of the General ‘Land Office that the parties complied in good faith with the legal 
requirements up to the time of their becoming iusane, and the requirement in home- 
stead entries of an. affidavit of allegiauce by the applicant in certain cases as a pre-- 
requisite to the issuing of the patents shall be dispensed with so far as i pepares 
such insane parties, 


In the case of Dyche Vi. Beleele (24 Th B. , 494), it was hela (syllabus) 


A contest against the entry of an insane homesteader must fail if it appears that 4 


the entryman had complied with the law up to the time when he became insane. 


_. By General Land Office circular of Aj uly 11, 1899 (p. 269), providing : 

. for the adjudication of certain claims under sections. 2450 to 2457 of 
the Revised Statutes, in addition to the class of claims formerly pro- 
vided for by said sections, the following are included: : 


All homestead and timber culture entries in which good faith appears, and a sub- 
stantial compliance with law, and in which there is no adverse claim, batin w ‘hich - 


full compliance with law was not affected, or final proof made within the period 


prescribed, or residence established on the land, in homestead entries, within the | 
time fixed therefor. by statute, or official regulation based thereon, and in which’ 
such failure was caused by ignorance of the law by accident or mistake, by sickness : 
of the party or his family, or by any other obstacle which he could not control. | 


But it is insisted that this case does not come within the purview of. 
| the above rule on account of the adverse claim of Fette. If Fette has _ 
any valid adverse claim,. that fact would have the effect to take this — 
case out of the above category. In the case ‘of Fargher et al. v. Par ker 

(14 L.D. , 83), it is held (syllabus): | | | 
> An: application to contest an entry, filed during the pendency of qrocecuinws by 
the government confers no right upon the contestant but may be received ane held 
subjeet to the final disposition of said pr oceedin gs. 

Where notice to show cause why an entry should not be canceled for failure to 
submit proof within the statutory period has been issued, an affidavit of contest 
subsequently filed will not defeat equitable. confirmation of the entry if the showing 

made is satisfactory. 


Such, in effect, has been the holding of this s Department, in various 
other cases. 

‘In the case at bar a formal nétive: to show cause why ‘die Bite should : 
not be canceled for failure to offer final proof within the statutory 
period, was issued by the local officers on May 31, 1896, and the issu- 
ance of said votice was clearly the initiation of proceedings by: the — 
government looking to. the cancellation of the entry. Said notice 
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ae appears to have thes ell. sent by Renee oa mail, and after the. piipee of 2 
forty days from the date of. its receipt, the local officers. reported tO-0 
your office the fact of the issuance and sending of said notice, and that. 


= they had been informed that Christiansen Was. s confined 1 in said insane os 
. asyluin. | | 


The matter was éthes pending Before: your office: onl said senor of hee a 
as local officers, when, on October 18, 1898, because of the reported insan- 


ity of Ghristiansen and pr esumably becance: it was thought that owing 
to his insanity, said notice had not been properly ser ved, you directed — 


the local officers to notify the superintendent of said asyluin that the: . 7 


proof might be made by Christiansen’s legal representative, this was _ 
merely another step taken by your office i in the proceedings which had - 
been initiated by the issuance of said notice, and on October 26, 1898, 


a notice was served on said superintendent. in accordance with’ your 


~ directions. ‘Whether said notice informed the superintendent that the 
— entry would be canceled unless the proof should be made, or what were 
_ the contents of the notice beyond. informing the superintendent of the 
right of a repr esentative to make the proof in behalf of Christiansen, 
does. not appear, but whatever may have been the character of the 
~ notice, its issuance and service was another step taken in the proceed: : 
ings originally initiated by the issuance of said first- named notice. On 
January 28, 1899, the local officers transmitted to your office proof of 
service of cid notice on said super intendent. This was, so far as the 
record shows, the last step taken in said proceedings prior to. the filing 
of the contest’ affidavit: by Fette on February 19,1899. But at that 
time (February 19, 1899) all of the foregoing proveedin 2's had been had 
pursuant to the original purpose to cancel the entry unless good cause | 
~ to the contrary should -be shown, which, up to that time, had not been 
done, and the matter was still nendin 2 before your office undisposed of 
, wher said affidavit of. contest was filed by Fette. — , 
- The filing of the contest affidavit at this stage of the proceedings 
did uot have the effect to confer upon Fette any rights, nor to interfere __ 
- in any way with the matter then pending before your office pune to ne 
the cancellation of the entry. . 
_ Henry. Cameron was, by the superior. court of iackans panne. 
| WW ashineton, appointed guardian. for Christiansen on March 20, 1899, 


and on the next day he filed notice of his intention to offer final Broa Tie 
on said entry, as such. enardian, Publication Was duly eres ane a 


said proof was offered accordingly.  - 
- On March 31, 1899, the local officers r repor ted. that, 


In: response to the former ‘notices served by this office Mr. Feary: ‘Cameron - 


appeared at the office today and filed notice of application to make final ia on. 


said homestead aS enardian of said Louis Christiansen. 


| On October 6, 1896, the local officers reported that. ene feared 
that Henry Ga neton was residing on the land ae cones him at the. ' 


re time of issuin 1g the first notice above mentioned. 
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“Tt is now insisted for Fette that it was error to seeaie the. proce” 
oiered by Cameron in response to.notice issued previous to his ap- 
pointinent as guardian, and that such notices were not legal, nor were 
they properly served, and, hence, were not oy eee aban the — 
entry within the meaning “of the law. 

When Cameron was appointed cuardian he was s clothed with author- 
iby to represent Christiansen in offering said final proof aud it-was not . 
incumbent on him to wait until he was notified by the local officers of 
the necessity of offering such proof, if he knew that the interest of his | 
ward required that it should be done, and acted npon such knowledge, 
it does not matter, On, from what source or when he obtained the 
information. — 7 | 
In the case of Fargher et al v, Parker (supr “) “which was similar i in 

many respects to the case at bar, it was held that—_ 


The presumption is that claimant, or if deceased, his heirs, were cognizant of the 
date wlen the entry expired by limitation, hence the notice is simply a preliminary 
step on the part of the government looking toward the cancellation of the entry, 
aud. should it subsequently appear that the claimant, or the claimant and his heirs, © 
have complied with the lam, the entry may be submitted to the board of Tele 
~ adjudication. - . 


The final: Braue in this case was not offered within the statutory - 
period, and there seems to be no statutory provision for extending the 
time within which it may be offered; therefore it shall appear from. the 
proof that Christiansen has. fulfilled all the requirements of the law, 
except in that since his commitment to said asylum, he las not resided | 
upon, cultivated and improved the land, the case will be a proper one ° 
for reference to the board of equitable adj udication. 

But before such’ reference should be had, it should be shown that _ 
nothing remains to be done by, or for, Christiansen. to entitle him, 
under the law and upon: principles of equity, to patent for the land. 

While a homestead claim may be initiated. by an alien who has made 
_ proper declaration of his intention to become a citizen of the United. 
States; before patent can issue upon an entry made by such a person, 
the law requires that he shall become a citizen of the United States. 
The proof shows th at Christiansen had made the requisite declaration 
of his intetion to become such citizen, and he was therefore qualified ~ 
to make entry for the land; but. inasmuch as it is not shown that he 
has ever been admitted to sacl citizenship, it-was error to hold that 
patent should issue to him for the land in the absence of such showing. 
The act of becoming a citizen, like that. of declaring his intention: to 
do so, is one which must be nerfonned by the party in person, and can — 
tot be done throngh or by another for him, but the fact of his admis- 

*- gion to such citizenship—if such be the ey be shown oy anyone, 
authorized to make proof for him. _ 

Your said decision is therefore modified, the case ail be jeneaded 
to the local office, and. you ave directed to cause Cameron, as guardian 
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a of Oi accumsan to be notified that unless ine shall Yavixigh datisiRetory | 


= evidence, within a time to be fixed by you, showing that Christiansen eee 


has been admitted as a citizen of the United States, said entry will be 
‘canceled without further notice, and in case such proof shall be made 
within the time to be specified by you, then this caise will be referred — 
. to the board of equitable adjudication for appropriate action. 


SECOND HOMESTEAD ENTRY-ACT OF DECEMBER 29, 1894. 
| oe GEORGE T. MARSHALL. | 


The right to anks, a sec jad. homestead entry under the inet of Dacamibar 24; 1894, is 
not defeated by the fact that the first entry was ‘relinquished, if the sanoellation 
of said entry would have been ordered, ona disclosure of. the facts to hae Land 

| Department. . it § 7 | 


~ Seeretara y Hitchcock - to the Oonunieoner OF the Gener al Land Offee, 
(W.V.D.) April 30, 1900. 2 3. (L, L. B.) 


December. 26, 1893, George s Marshall made. homestead entry for 


the SW. 4 of the NW. 4fand the N. 4 of the SW. 4, Sec. 1, T. 20 N., R. 


28. W., Harrison, Arkansas, April 26, ge this entry. was canceled 


upon his relinquishment. — 
August 10, 1899, Marshall made cohesion to enter the Ww. 4 OF. the 
 SW.tof Sec. 2 of the same township and range. | 
He filed with his said application his affidavit, corroborated by two 


witnesses, to the effect that after he made his entry in 1893, he cuta. 
—. set of house logs (presumably for use in making a house on the land | 
- embraced in his entry); when the weather became so bad that he could |. 


— not work | out doors for six. weeks, during which. time he became 


7 afflicted with carbuncles, which disabled him from. work for about six 
months; that on this account and being & poor man he was absolutely _ 


— unable to comply with the law and support his— family, was unable to _ 


build his house and. improve the land, and that from the above facts,’ | 


and for no other cause, he has failed to comply with the law under his 
said ‘entry, aud he now asks to be allowed to make a anon entry | 
under-the act of December 29, 1894 (28 Stat., 599). - = a 
. It appears that the local officers took: no action ‘upon his application, 
. but forwarded the papers to your office. | 
-On au examination of the record, by your office. adeision: of Novem. 
ber. 11, 1599, his application | Was rejected, for the following reasons } 
stated in card! decision: ee ee ee : 


It does not appear by the esennde: of this ace that ‘Marshall's entry ee ever. | 
been attacked for invalidity. The. case does not. fall under the remedial provisions 


| of the act: ot December 29, 1894 (28 Stat., 599), Decanse the: entryman never estab- 


— lished residence. on the land and was Gob a settler in the ‘proper meaning of the — 
term. Marshall does not satisfactorily show that circumstances beyond his control | 


prey ented him fr om complying with the law for the five years and more intervening oe 


from date of entry to the date of his application for a second a ivilege. a 


Ma arshall has appealed t to this Department. 
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| The act of December 29, 18%4 (supra), is an aarencniens to section 3 7 
of the act of March 2 1889 (25 Stat., 854). Said section 3 is sas follows: © 


_. That whenever it shall be made. to appear to the register and receiver of any 
public Jand office, under such reg ulations as the Secretary of the Interior may pre- 


scribe, that any settler upon the public domain under existing law is unable by - 


veason of a total or partial destruction or failure of. crops, sickness, or other 
unavoidable casualty, to secure a support for himself, herself, or those dependent 
upon him or her upon the lands settled upon, then such register and receiver may 
grant to such settler-a leave of absence from the: claim upon which he or she has 
filed for a period not exceeding one year at any one time, and such settler so granted 
leave of absence shall forfeit no rights by reason of such absence: Provided, That the 
time of such actual absence: shall not be deducted from the actual residence e Feared 
by law. : : 


The act of eden Get 29, 1894 (supra), adds the following 


That if any. such séttler has hevetofore forfeited his or her entry for any of said 


reasons, such person shall’ be permitted to make entry of not to exceed a quarter - 
- section on any public land subject to entry under the homestead law, and to perfect 
- title to the same under the same conditions i in every respect as if he had not macle 


; ane former entry. 


~The word “forfeited, ” as used in fais amended act, does ‘te neces- 


‘sar ily mean that the entry has been canceled through, a contest or spy 
_a decision of the land department. 


In this case, by the failure of Marshall to reside upon or cultivate 


“the land embraced in-his entry, he thereby forfeited his entry, and his 
rights thereunder. 


In other words, a relinquishment by the entryman does not neces: 


sarily. exclude him from the benefits of this amendment, in cases where 


~ cancellation would be OEeere anou: examination of the facts by. ae a 


land-department. 
In the case of Patrick I H, Gutiiey (26 L. D., 549- -552), iti is. said: 


_ Although accompanied with a relinquishment his. parting with his right to the 
land was not voluntary, but forced, owing to unforeseen vicissitudes, and his relin-. 


quishment was not made for the purpose oF oe bat was made. at a sacrifice: #0 
secure meaus of a livelihood. 


‘It is evident from the creel in this case that ihe applicant when ie 


selinGuislied his entry did so because he believed that he would not be - 


allowed to go on and perfect it by reason of his failure to establish 
residence on the land within the time required by. law. Being honestly 
of that opinion, he relinquished it, and uow if he canuot make a second 
entry he will be deprived, unless Ounaess comes to his aid, of exercis- 


ing his homestead right. It is a case of great hardship. “Marshall is” 


-- @ poor man,. without a home or means of support: There is no adverse 


claimant. It is believed that he comes within the Spirit of the said act. . 7 
of December 29, 1894. See Charles A. Garrison (22 L. PS ae You — 


will direct that his entry be allowed. 
The decision appealed noe is accordin gly reversed, 


e 


PATIB DECISIONS RELATING TO THE PUBLIC LANDS, 
| "MINING CLATM—APPLICATION FOR 2 SURVEY. : : 


“Teron Gory. MINING Company. 


ee | es atten thet issue of an onder for the survey of a mining ‘claim, a weleentions is made, a 

| | embracing ground not included in the. original order, a new order of survey 
must be obtained, which should bear its pr oper number in the current series. — 

The signature to an. application for the survey ‘of a mining claim. should be in the = 
hand ssrthing: of the claimant, his agent, or eee | 


| ce Fey Hitehoook io ie cimiteaone of the General Land Office, 
(W.Y. D.)- Sen. a ide 30, (1900. _ ee 68 (W. A. E.) 


December 21, 1896, on fhe Bpplication. of The Tipton Gold Mining 
Company, the U. S. surveyor-general for the State of Colorado issued 
an order, No. 11, 681, for the survey of the American Flag and other 
lode mining claims, in the Pueblo, Colorado, land district. 2 

January 29, 1897, the field notes of the survey were filed in the office 


| of the surveyor. general by. Edward S. ‘Snell, United States deputy — 
7 mineral surveyor. 


February 3, 1897, the field notes 3 were eae ned. becauise ie lines. of. : 


ex the: American Flag claim, as described therein, differed very materially _ 


from the description given in the certified copy of the location certifi- 
-eate, upon which the order for survey was based. In connection with 
_ the return of the field notes, it was required that an amended location 
’ of the claim be made aiid a new application. for: survey filed, together 
- with a certified copy of said amended location artificate. and the _ 
| proper certificate of deposit of five dollars for additional office work, 
— -. April 16, 1897, a certified copy of amended | location certificate, an 
i sopliontion for amended survey, and | a \ certificate of cy were filed : 
as required. by the surveyor-general. ge | 
‘April 1%, 1897, these papers were. returned to the aiaeral claimant 


me | _for the reasons: (1) that there was a serious discrepaney between the . 


or iginal, and the amended locations, the latter including three hundred 
feet of apparently new ground and makin ga differeuce of three. hun-— 
dred feet in léngth of lode line; and (2) that. the signatures to the — 
application were written in type, instead of being in the handwriting 
of the applicant’s agent or attorney. It was held by the surveyor- 
general that in view of the discrepancies. between the original and. 
- amended. locations, the old number 11,681 would have.to be abandoned, 
and that upon receipt: of all application propertly signed an ameuded 
order for survey would issue with a number in the. current series. 
From this action the company ¢ appealed to your office and by your 


office decision of Beptember 30, 1897, the action of the surveyor-g general —. 


owas affirmed, whereupon further peal was taken to the Department. 


Numerous specifications of error are alleged, the substance of which —— - 


is that the appellant has complied with the rnles and regulations of — 
- one ren even that the survey of said claiut has been properly oe 


é 


' 
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correctly made under the order of the surveyor-general, and has -been 
designated as survey No. 11,681; that there is. no law or regulation : 
which requires the appellant to abandon this number and take a new 
and higher number; and that the signature to-the application for sur- 
vey is sufficient, there being no rule or regulation requiring that such. 
signature should be in the handwriting of the ons Been or 


attorney. : 

The action of the surveyor-g general, requiring the. abandonment of 
the original number of survey and the substitution of a new number 
in the current series, was based upon paragraph 12, appendix A, of 
the manual of instructions for the survey of mineral. lands, issued by | 
your office October 25, 1895.. This paragraph reads as follows: _ | 

If, after having obtained an order for sur vey, you should find that the record: of 
locatiou does not practically describe the location as staked upou the ground, you 
‘should file a certified copy of an amended location certificate, correctly deseribing 
_ the claim, and obtain an amended order for survey. If a relocation of the claim is © 

mare embracing ground not included in the original.order, or other material change 


is made, you will abandon the original number of. the order for survey, and a new 
order will be issucd in which a number in the current series will be substituted. 


The American Flag lode mining claim was located January 1, 1896, 
and the location notice filed for recérd J anuary 23, (1896, describes the. , 
-¢laim as follows: , 


Beginning at corner No, 1, whence Straub Mt. bears N. 750 E., Big B Bull Mt. y, 53° 
iH. and Squaw Mt. bears N. 32° i., thence &. 48° E. 1200 ft. to Cor. No. 2; thence 8, — 
47° W. 300 ft. to Cor, No. 3; thenee N, 43° W. 1200 ft. to Cor. No. 4; Ree N. ae 
E. 300 ft. to Cor. No. 1, the place of beginning. | 


The. amended location notice, filed for record March 25, 1897, 
describes the claim as follows: : , | | 


‘Beginning in corner No. 1, whence the S. E, Cor.-Sec. 36, 7, 15 8., R. 70 W. of the 
6th P. M, bears N. 55° 28 E , 821.78 feeb; thence S, 14° 7’ BR. 1500 tt. ‘to Cor. No. 2; 
- thence N, 85° 19’ E. 295.63 ft. to Cor. No. 3; thence N. 14° 7’ W. 1500 ft. to Cor. No. 
4; thence 8. 85° 19’ W. 295.63 ft, to Cor. No! 1, the place of beginuing. 
a This being the same lode originally faceted on the ist day of January, 1896, a and: . 

-Yecorded on. the 23rd. day of January, 1896, in Book 59, page 430, in the office of the : 
recorder of Fremont county. This further additional and amended certificate of 
location is made without waiver of any previously acquired rights, but for the pur- . 
pose of correcting any errors in the original location, description or record, and 
of taking in. and acquiring all forfeited or abandoned, overlapping ground, and of 
taking in ‘any part of any overlapping claim which has been abandoned, and of 


a securing all the benefits of said. section 2409 of the General Statutes of Colorado. 


The field notes of survey are not with the record. 

Taking corner No.1 of both location notices as identical, the two 
locations lie across each other at an angle of about twenty-eight 
2 degrees; the amended location includes considerable ground not 
covered by the original location notice; and the lode line is three hun- 
dred feet longer i in the amended location than iu the original location. 

It is alleged by the appellaut that the location as marked upon the: 
ground was not amended or was a ee of the claim made 
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ad, ee ucae ground. not t included in the original order; or. r other ene” 28 
_ change made in the location. at this be true, there was @ serious > 
| discrepancy between the location as: marked.on the ground and the _ 
location notice upon which the order for survey was based, and the | 
. deputy-surveyor should not have proceeded with the survey after the - 
discrepancy became apparent. In the case of Rose No. 1.and Rose. 
No. 2 Lode Claims (22 L. D., 83), it was held. that the official survey of 
o:) mining claim must be in accordance with the recorded notice of leca- 
tion as of record at the time of the order authorizing the survey. Slight 


discrepancies between the location notice and the location as marked 
on the ground are not inaterial, as they. may be explained by the lack 
of proper facilities for making an accurate survey at the time of loca- 


tion, but the disagreements in this case are of too serious a character. . 
to be so explained. The survey not being made of the ground indicated 


by the order of the sur vey or- “gener al was in effect made “in accordance - 


with the dictation of the parties in. interest,” a practice expressly for. | 


bidden by the circular of November 20, 1873 (Copp's United States ve 


Mineral Lands, 63). 


The paragraph above quoted from. anand A of the manual of 4 ine 


structions for the survey of mineral lands is clear in its terms. and — 
~ needs no construction, A relocation of this claim was made embracing 
ground not included in the original order, and under said. paragraph a 
and the established practice in such cases the sur vey or-general prop- _ 
erly required the abandonment of the original number of the order for 
sur vey and the issuance of a new order in which a ane in the cur: | 
‘rent series would be substituted. 


| Paragraph 1, Appendix A, of the manual of suishiuetions i the - 
survey of miner al lands, requires that the application: for survey shall 


be “signed by the claimants, their agent or attorney. » Webster de- Oa es 

fines the verb sign, “to subscribe in one’s own handwriting. ” Itappears 

tobe the general practice to require the signature to an application for... % 
7 survey tobe in the handwriting of the claimant, his agent, or attorney. 


This practice is in accordance with the accepted definition of the words 


“sion” and “signature,” and no reason is shown why this practice 


should be changed. It is, ther efore, held that the. typewritten hame, 


attached to the amended application 1 for SoENey in this case, 18 not 


sufficient. 
~ Your office decision is hereby aftr med. 
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| HOMESTEAD—RESIDENCE—NON-CONTIGUITY OF TRACTS. — 
DE SIMs v. PEREIRA. — 


‘The annieelintion: of a homestead: entry, on account of ¢ alt adverse right, as to the 
--- particular-tract on which the entryman actually lived, does not affect the suf- 
ficiency of his residence as to the remainder of the tracts, if his entry was made 

in gvod faith, and embraced contiguous sub-divisions open to appropriation at 

such time, as shown by the records of the local office. | 

A homestead entry, embracing non- contiguous tracts, may be referred io the board 

of equitable adjudication where the non contiguity is caused by the’cancellation 
of apart of the entry on account of a prior adverse’ right; and. the original 

entr y is made in oe ance of such adverse claim. “ 


_ Secretary Hitchcock to the Commissioner of the. General Land Offices 
io, V.D) | April 30, 1900. -. (BB.B.)- 


This controversy arose upon ‘the anpteat of Maniuel, J. de Simas 


cee the acceptance of the ae proof of Manuel Pereira for the 


a 4 NE. 4, Sec. 32, SH. 4 SH. 4, Sec. 29 and S.% SW. 4, Sec. 28, T. 
= 3 ey kh. 8 W., M.D. M., Redding, California. — 

Your office by. decision of July 20, 1899,. disiniaged the = aot of 
de Simas and held for cancellation his homestead. entry for lot 3 (SW. 
4 SW. 4, Sec. 23), which was improperly allowed while the tract was 
segregated ‘by the entry of Pereira... The entry of Pereira was held 
for cancellation for conflict with the State’s selection as to the SH. 4 . 
SE. 4, Sec. 29, NE. 4 NE. 4, Sec. 32, except as to lot 4, and the -S. 4 a 
— SW. 4, Sec.28, except as to lot 3. As to the tracts excepted from the 
- order of éanbclletion: the local officers were directed as follows: . 
Should this. decision become final, and after the cancellation of H. E. 4052 of 
Manuel de Simas for lot.3, Sec. 28, and the cancellation of Pereira’s entry as above 
indicated, you will upon the payment of the legal commissions issue final papers to — 
Manuel Pereira for lot 3, Sec. 28, antl lot 4, Sec. 32, Tp. 44. N., R. 8 W., M. D. M. | 

From said decision de Simas appealed, alleging: eee the fol- 
lowing grounds: of error: : | 
. (1) Because one hundred and twenty acres of the ahd swpliel for had been 
_ selected by the State of California at the date of Pereira’s entry. (2) Becanse lots 

3 and 4 are non- -contig hous and were made so by. a segregation of other tracts prior 
to the entry. (3) Because the entry of Pereira did not operate to segregate the land. 
described therein. (4) Because there is no authority to allow a homestead entry: 
for non-contiguous tracts. (5) Because protestant has improvements on lot 3 on 
which he resides, and Pereira has no improvements thereon or worthy of mention, 

The conflict of Pereira’s entry with the State selections is due to 
conflicting surveys in the township. In 1856 a survey was made by 
0. C. Tracy, of the NE. 4 Sec. 31, the N. 4 of Sec. 32, and the NW. 4 of 
Sec. 33, which was approved October 6, 1856.. According to the plat 
of that survey, the State of California’ selected the NW. 4 of Sec. 33, 
_ the NW. 4 NE, 4, the 8.4 NE. 4and the SE. 4 NW. 4, Soc: 82, whieh 
was approved March 14, 1866. ‘Subsequently, in 1880, the entire town’. 

eenee 29.$§46 : 
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7 ship was surveyed by w. B petwens a the plat of. ae survey as 
appro oved January 22, 1881. The north and south section lines of the — 
‘Benson survey were. located - a distance of 20 chains, | or @ quarter 


: quarter- section, west, and the east and west section lines were located ~- - 

_ approximately the. same. distance south of the corresponding section. - 
_ line of the survey of Tracy in 1856, so that the lands selected by the 

- State under the survey of 1856 are designated, approximately, by the : 
Benson survey as the SW. 4 SE. f and SE. 4 SW. 4 Sec. 28, the SE. 4 | 


SE. 4, See, 29, the N.$ NE, 4 a Sec. Bo and the. N: 4 PNW, a and NW. 4 7 
NE. 4, See. 33. | co 


Getober 25, 1887, Pereira fans homieetodd ene of the NE. 4 NE. tb . 


‘Sec. 82, the SE. 4 4. SE. 4, Sec, 29 and the S. 4 SW. 4, Sec. 28. it will 


be seen that there is uo conflict between the ‘entry 0 of Pereira and the es 


State selections according to the description given by the State. | 
May 6, 1896, the local officers, referring to the conflicting cite to 


eo covered by both surveys, recommended that. an omcat plat De: Fins 
a prepared by the sur veyor- -general and said— | | 


- One party in particular, } Manuel Pereira, is very anxious about the matter, : he 


; having a homestead upou which more than 8 yéars have expi red since dateof entry, 


and upon which he can not make proof until he knows how much and what ecovern- . 


- ‘maent land is embraced in his. entr ve ‘As a matter of fact all of his homestead. is im . | 


: conflict with the State selections, except lot No. 3 of Sec. 28, containing gr 3d. 80 acres. 


‘Thereupon an official. plat or diagram was prepared under instruc: : 7 
~ tions from your office and approved. June 1, 1896, showing the relative 
position of the land selected under the surv ey of 1856, with regard to. 


—. the survey of Benson in 1881. Af plat. or diagram showing the relative — i 


ee position of the lines os ne two surveys | had been pe sue ane appr oved - 


in 1890, : 

‘July 17, 1897, ‘Pereira was waited upon: to show cause ae his entry ee 
should not be canceled for failure to make: proof. within the statutory hae 
period. In response thereto he filed his affidavit stating that he 
— applied:to make proof in April, 1896, but was informed that owing to. | 
the conflict in the two surveys the whole matter had been referred to | | 


_ your office for decision. In‘taking action thereon the local officers were 


# directed by letter of March 7, 1898, to inform Pereira that the records’ 
of your office and the plat or diagram which was prepared and approved oe 


pei 1890, do not. show any conflict. between the State’s selections and his 


: ; entry and, as there appeared to be no reason why he should not be 
~ allowed. ‘6 make proof in support ther eof, they were directed to permit 


him to make final proof and if it was satisfactory, to issue final papers 


with a view to submitting the case to the Board of Equitable Adjudi- ; 
cation. The State selections are not indicated on the diagram of 1890, © - 
above. referred to, and the diagram of 1896 was apparently overlooked; 


otherwise the conflict between Pereira’s entry and the State selections: 
would have been noticed. | ; 
Pereira, accordingly, submitted final proof, which shows that he 
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nae ‘on the land in 1879 or 1880; that he had resided upon it con- 
tinuously. with his. family, and -has improvements on the land of the 
value of $1,500 or $2,000. Aste the land in conflict with the State’s 


- - selections, he states that he has acer tificate of purchase from the State- 


and is willing to acquire title from the State, and waive the same to the 
United States, if such course is necessary to complete | his entry. The 
local officers transmitted said proof without issuing final certificate, for 


= the reason that on February 3, 1898, de Simas has been allowed to make > 


homestead entry of lot 3, in eontlios with Pereira’s entry. | : 
_. There are only two material questions presented by the appeal: (1) . 

Whether the establishment and maintenance of residence by Pereira — 

~ on that portion of his homestead that was canceled is a legal and suffi- 
- cient residence on every subdivision for which entry can be perfected, - 


and (2) whether the entry can be per fected to lots 3 and 4, which are | | 


rendered non-contiguous by the. cancellation of the tracts in pees 


_ with the State selections. 


As to the first proposition, it may be stated that resilience upon any — 
part of the land embraced in a homestead entry is residence upon the | 
whole. Ifthe entry was made,.iu good faith, of contiguous, legal sub- | 
- divisions, appearing from the records of the local office to be subject to — 
entry, me mere fact that the particular subdivision upon which the - 
residence was actually established and maintained was subsequently : 
found not subject to entry, can not effect the constructive residence © 
. that was maintained upun the other legal subdivision. Itis a question . 


to be determed by the bona fides of the entryman and not by his-actual 


occupancy of a particular Subdivision. Sanderson v. atlas (14 L. D., 
- 489), 


7 The second question Is determined by the decision of the Department Me 
in the case of Akin v. Brown, in which it was held SYA DUS; ; 161. D., | 


119)" 


that a homestead entry embracing non- contiguons tracts may be kepeimed to the 
board of equitable adjudication where the non-contiguity is caused by the cancella-_ 
tion of a part of the entry on accouut of the prior adverse right of another, and the 
original entry . is made in ignorance of. said adver se right. 


See also Lannon 2. Pinkston (9 L. D. , 143). ae * 
The records of the local office, according to the pioroved: plat of -_ 


oe survey under which the lands in said township were disposed of at the 


date of Pereira’s entry, showed these tracts to be public lands subject - 
to settlement and entry. It was not until a plat was prepared and © 
approved showing the relative position of the State’s selections with — 
- reference to the two surveys, and their proper designation by the sur- 
_-vey-of 1881, that the extent of the conflict could be determined. The 
right and title of the State was not affected by the second survey and 
the entry of Pereira was therefore subject to cancellation to. the extent 
of the conflict. But as the entry was made In good faith, of contiguous 
lands that ee upon the tract books to be subject to sen and. - 
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7 % as the etitryman lias complied with the law : as: 5-t0. residence end improve- 


ment upon the tracts embraced in his entry, it may be perfected as to 
the tracts not in. conflict, and submitted to the board of equitable — 
adjudication for eoesenintleni as was done 1 in the case OF Akin v. Br a 3 
supra. . 
“In the case of J enkins v. Seibel as L. D. 141), rélied on es Sdaveetane : 


— the claimant was presumed to have notice of the existence of a sub- 


sisting mining location at the date of his entry. ‘In this respect it was 
distinguished from the case of Lannon ». Pinkston, ‘Supra, where the 
discovery of mineral and location of the ane claim ¥ was Sen eaueny . 
to the homestead entry. - | 7 | 

' Your decision is affirmed. 


REVISED RULES OF PRACTICE APPROVED JANUARY 27, 1899. 


"DEPARTMENT OF THE INTERIOR, 
, GENERAL LAND OFFICE, 
Washington, D. C., January y 10, 1899. 
gir: Y have the honor to submit. herewith for: your consideration, 
and. approval if found satisfactory, a revised draft of the rules of 
practice in cases before the district land offices, the General Land 
Office, and the Department of the Interior. 

It will be observed, upon examination, that no change or modifica- | 
tion of the present rules has been made, but where rules: have: been — 
amended from time to time such rules as last amended have been 
placed in their. proper numerical order in the body of the rules of 
- practice instead of in chronological order in an NORBERT: as has here- 
tofore been the custom. : ae : 

Very respectfully, : —_ BINGER HERMANN, 

| ok Commissioner, | 

The SECRETARY OF THE INTERIOR, | 





eon 3 ~s _ DEPARTMENT oF THE INTERIOR, | 

| = | | Washing gton, January 27, 1899. 
| SIR: I have Sened the revised draft of the rules of practice in — 
cases before the district land offices, the General Land Office, and the 


Department of the Interior, submitted with your inclosure of Ji every A 


10, 1899, and return the same herewith duly approved. — 

Very ss uaa no 
THOS. RYAN, Acnndg Secretary. z 
The COMMISSIONER GF THE GENERAL LAND Orrice. os 


DEPARTMENT OF THE INTERIOR, 
| | Washington, January 27, 1899. 
The following sales of practice for the government of pioceeiiigs 
in this Department and. subordinate offices in land. cases, together 
_ with regulations governing the recognition of agents, attorneys, and 


-other persons to represent claimants, are hereby peesered: to take 8 


effect this day. 
None of said rules shall be construed to deprive the Secretary of the | 
Interior of the exercise of the ane and supervisory powers con- | 
ferred upon him by law. 
Proceedings - ‘under former. rules of practice will not be prejudiced 


| by anythin g herein contained. 
| | THOS. Ryan, Acting Secretary. 
125 





lL 
PROCEEDINGS BEFORB REGISTERS. AND REOBIVERS, 
zt —Initiation of equtests. 


aed: 1 —Contesté may tie initiated’ by an  ady erse party or ‘other 


person against a party to any’ entry, filing, or: other claim under, laws” - : 
of Congress relating to the publie lands, for any suncent cause 


: affecting the legality or validity. of the claim, | | 
_ RuLEe 2.—In every: case of application. for. a henting an affidavit 


‘must be filed. by the contestant with the register and receiver, fully | 


‘setting for th the facts which constitute the grounds of contest. When 
the contest is against the heirs of a deceased entryman, the affidavit 
shall state the names of all the heirs. If the heirs are non-resident or 
unknown, the affidavit shall set forth the fact and. be corroborated | 


with pence: thereto by the affidavit of one or more persons. | 
-RuLE 3.—Where an entry has been allowed and remains of record 


| the ¢ affidavit of the contestant must be accompanied by the atfidavits ; 
of one or more Witnesses i in BEppole of the allegations made. 7 


| 2. —Hearings in contested cases. 


| Bue (en ereren and receivers’ may order hearings in all cases. 

- aei mn entry has not been perfected. and no certificate has . oy 
issued as a basis for patent. a = | 

- Rute 5.—In ease of an Say or oot on which fat certificate 3 


has been issued the hearing will be ordered omy, by direction of the | 


| Commissioner of the General- Land: Office. 


RULE 6,—Applications | for hearings under. Seale 5 must be trans: a. 


mitted by the register and ‘Teceiver, with special report. and recom: 
mendation, to the Commissioner for his determination aud instructions. | 


3. ae otice BE contest. 


Rue 7 At least thirty. days’ notice shall be given. of all eae ings ie 


before the register and receiver unless by. written consent an earlier” - 


day shall be aaa upon, 
a 726° Are 
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RuLE 8,—The notice of contest and hearing must conform to the | 7 | 
following requirements: : | 
1. It must be written or printed. , 
2, It must be signed by the ter and receiver, or by 0 one of them. | 


3. It must state the time and place of hearing. . 
4, It mnst describe the land involved. 


5. It must state the register and receiver’s number of. the ante and 


_ the land office where and the date when made, and the name of the 
_ party making the same. — 
6. It. must give the name of the. contestant and briefly state the 
—— and purpose of the contest. 
. It may contain any ae in tor mation per tinent to. the contest: 


ie eugine of notice. 


RULE 9.—Personal. service shall be made in all cases when pos-. 
sible if the party to be served is resident in the State or Territory i in 
_ which the land is situated, and shall consist in the delivery of a copy | 

of the notice to each person to be served. When the contest is against 
the heirs of a deceased entryman, the notice shall be served on each 
heir. Ifthe heirs of the entryman are non- resident or unknown, notice 
may be served upon them by publication. as hereinafter provided, ALE 
the persou to be personally served is an infant under fourteen years — 
of. age or a person who has been legally. adjudged of unsound mind, 


i _ service of notice shall be made by delivering a copy of the notice to 


the statutory guardian or committee ‘of such infant or person. of 
- unsound mind, if there be one; if there be none, then by. delivering | 
-. a copy of the notice to the person having the infant or person of 
unsound mind in charge. | a * 
RULE 10.—Personal service may be er ecnial by any officer or 
person, 
~ Rue 11—N otice may be sea by pennies on only when it is shown 
by affidavit presented on behalf of the contestant and by such other 
evidence as the register and receiver may require that due diligence 


has been used and that personal service can not be made. |The affi-  ~ 


davit must also state the present post-office address of the person © 
intendéd to be: served, if it is known to the atiiant, and must ee | 
what effort has been made: to obtain. personal service. 3 
- RuLE 12,—When it is found that the prescribed service can not be | 
had, cither personal or by publication, in time for the hearing’ pro-| 


a vided: for in the notice, the notice may be returned prior to the: time . 


fixed for. the hearing, and a new notice issued fixing another time of. 


hearing, for the proper service thereof, an affidavit being: filed by the- 


contestant showing. one diligence and inability to serve the notice in. 


= time. 


---728-~—SséDECISIONS RELATING TO THE PUBLIC LANDS.. 


'5.—Notice ny pauligetion: 


: RULE 13. _Notice by publication shall be made by: advertising t the | 
- notice at least once a week for four successive weeks in some news- — 
‘paper published in the county wherein the land in contest Ties; and 7 


be at least thirty days prior to the day fixed for the hearing. - 


- RULE 14.—W here notice is given by publication a copy thereof sball, - 


at least thirty days before the date for the hearing, be mailed, by 


_ if no newspaper be published in such. county, then in the newspaper — i 
_ published i in the county nearest to such land... The first inser tion. shall — 


registered letter, to each: person to be so notitied at the last. ‘address, if 


| : any, given by him as shown by the record, and to him at his present Me | 


address named in the affidavit for publication. required by Rule 11, if. 
such present address is stated in such affidavit and is ‘different. one 


his record address. If there be no such record address and if no present 


address is named in the affidavit for publication, then a copy of the - - 


= notice shall be so mailed to him at the post- office nearest to the land. ‘ 


A copy of the notice shall also be posted in the register’s office fora 


a period of at least thirty days before the date for the hearing and stil 


another copy thereof shall be posted in a conspicuous place upon the 


land for at least two weeks prior to the date set for the hearing. 


. When. notice of proceedings commenced by the government against ; 


upon the land will not be required. . 


6. —Proof of service of notice. 


é ~ timber and stone entries is given by publication the posting of notices o oY 


RULE 15. —Proof of personal service ‘shall be the written acknowl % 
-edgment of the person served or the affidavit of the person who ser ved 
the notice attached thereto, Stang the time, place, and. . manner of _ 


~-gervice, — 


RULE 16 .—When service is by publication, the pr ‘oof of service shall Le 


oS be a copy of the advertisement, with the affidavit of the publisher or. ae? 


foreman attached thereto, showing that the saine was sticcessi\ ely _~ 


ae ‘inserted the © requisite number of times, and the date thereof. 


7.—Notice of interlocutory proceedings. 7 


Rue 17 LWéties of interlocutory motions, proceedings, orders, aiid Chk 


: decisions, shall be in writing and may be served personally or by . 2 


? registered letter mailed to the last address, if any, given by or on . 
behalf of the party to be notified, as shown by the record, andifthere = 


be no such record address, then to the post-office: nearest to the land; 


-and in all those contest cases where notice of coutest is given by regis-. 
- ‘tered mail under Rule 14, and the return registry receipt: shows such Las 
~ notice to have been ed by the contestee, the address at which the — 


. notice was so received. shall be considered as ap address given n by: the .: 
~-contestee, within the meaning of this rule. —_ es 


‘DECISIONS RELATING TO THE PUBLIC LANDS. 729 ; 


RuLE 18, —Proof of service by mail shall be the affidavit of the per- | 


-- son who mailed. the notice, attached to the post office receipt for the | 
- registered letter. ) | 


. 7 —Rehearings. 


RULE 19. —Orders for rehearing must be br pant to the notice of : 
| the par ties in the same manner as in case of onetna proceedings. 


9, —Continuances. 


. RULE 20. ey postponement of a hearing to a day to be fixed by ins os 
register and receiver may be allowed on the day of trial on account of 


_. the absence of material witnesses, when the party asking for the con- _ 


-. tinuance makes an affidavit before the register and receiver showing— | 
_ 1. That one or more of the withesses in his behalf is absent without 


a his procurement or consent; 


2, The name and residence of each witness; | 

3. The facts to which they would testify if pies: 

4, The materiality of the evidence; > 

5. The exercise of proper ere to procure i attendance of the 
abseut witnesses; and | 

6. That: affiant believes said witnesses can be had at the ce ‘to 
which it is sought to have the trial postponed. | 
Where hearings are ordered by the Commissioner of the Gauaral | 
. Land Office in cases to which-the United States is a party, continu- — 
ances will be granted in accordance with the usual practice in United 
States cases in the courts, without requiring an affidavit on the part of 
the government. 


RULE 21 —One continuance ouly shall be allowed to either party on _ 


~ account of absent witnesses, unless the party applying for a further 
- continuance shall at the same time apply for an order to take the. depo- 


' sitions of the alleged absent witnesses. 


RULE 22.—No. continuance shall be granted when the opaodite party i 
shall admit that the witnesses would, if present, testify to- the state- | 
| ment Reb out in the application for eoitind ance. | 


10. —Depositions + on interrogatories. 


RULE 23, —estimony may be taken by deposition in the following | 
cases : 

1. Where the witness is unable, feo age, ‘infirmity, or sickness, or | 
ma shall refuse, to attend the hearing at the local land office. 
2. Where the witness resides more than fifty miles from the place? of | 
trial, computing distance by the usually traveled route. _ 


on "Where the witness resides out of or is about to weve the State ¢ or _ 


Territory, or is absent therefrom. 
. AY Where from ¢ any cause it ig apprehended that the witness ey be 
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7 Hunsele or. will refuse to attend, in ain case ‘the deposition vill Me 


used only 3 in event. that the personal attendance of the witness can not 
- be obtained. | 


‘RULE 24,—The’ ‘party dene’ to aie a. 2 deposition under Rule 2 23 | 
_ Inust comply with the following regulations: - | 7 
1. He must make affidavit before the register or receiver, cating — 
forth one or more of the above- named causes for pling such Honest | 
tion, and that the witness is material. — | 
2, He must file with the register and receiver the interrogatories to 
be propounded to the witness. : 7 
_ 8. He must state the name and résidence of. ane witness. | 
4, He must serve a copy of the interrogatories on the OpponIng party | 
or his. attorney. | _ 
RULE 25.—Tlie. opposing par ty will be. allowed. ten days sin which to : 
file cross-intérrogatories. 


RULE 26,—After the expiration of | the ten dave rien for fling a) 


cross- -interrogatories, a commission-to take the deposition shall be 2 
issued by the register and receiver, which commission shall be accom: 
panied by a copy of all the interrog atories filed. | | 


RULE 27,—The register and receiver may designate aby officer, fe. 
| authorized to administer oatls within the county or district where the nf 
witness resides, to take such deposition. | 


RULE 28, ae is the duty of the officer before whom the aeposttion . , 
taken to cause the interrogatories appended. to the commission. to be 7 
written. out and the answers thereto to be inserted immediately under-- ; 


as neath the respective questions, and the whole, when completed, is to be 


read over to the witness, and must be by him subscribed and sworn to ae 


— in-the usual manner before the witness is dischar ged. 


RULE 29 <The officer must attach his cer tificate to the. deposition, : 
stating that the same was subser ibed. and sworn to. oy the cone a 


. the time and place therein mentioned. a, 
RULE 30. —The deposition and certificate, meatier with the commis- _ 


sion and inter rogatories, must then be sealed up, the title of the cause 
indorsed on the envelope, and. the whole retur ned by) mail or express 
to the register and receiver. 

RULE 31 Upon receipt of the ate. at. pie geal land ofits, the 
date when-the same is opened must be indorsed ou the envehne and | 

body of the deposition by the local land officers. e : 

Rue 32.—If the officer. designated to take the deposition has no 
_ official. seal, ‘@ proper cei tificate of. his official char acter, under seal, | 


- Inust accompany his return. 


RULE 33.—The parties in any. case may stipulate j m eens to take | 


. depositions before any qualified officer, and in any manner. 


_ RULE 34,—All stipulations by parties or counsel must be in writing, | 
and be filed. with the pre Bieter and receiver, et oe a | og 
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ce Oral testimony before officers other than registers and receivers. 


| RULE 35.—In the discretion of. registers and receivers Cestiivony aa 
may be taken near. the land in controversy before a United States 


commissioner, or other officer authorized to administer oaths, at a time 
| and place to be fixed by them and stated in the notice of hear! ing. 
2 Officers taking testimony under the foregoing rule will be age 
3 erned by the rules applicable to trials before es ene receivers, 
(See Rules 36 to 42, inclusive.) | | . 
3. Testimony. so taken must be certified i aeared up, aud trans-"._ 


. mitted by mail or express to the register and receiver, and’ the receipt 


thereof at the local office noted on the papers, in the same manner as 
provided in case of depositions by Rules 29 to 32, inclusive. | 
4, On the day set for hearing at the local office the register and 
receiver will examine the testimony taken by the officer designated, 
and render a decision thereon in the same manner as if the testimony 
_had been taken before themselves. (See Rules 50 to 53, inclusive.) 
5, No charge for examining testimony in such cases | will be mare 
_ by the register and receiver. : : | 
6, Officers designated to: take fast mone under this eile will be 
allowed to charge such fees as are properly authorized by the tariff of 
fees existing in the local courts of their respective districts, to be 
taxed in the same or equivalent manner as. costs are taxed by reg: | 
isters and receivers under Rules 54 to 58, inclusive. : 
7. When an officer designated to fare testimony under this rule, or 
when an officer designated to take depositions under Rule 27, can not 
act on the day fixed for taking the testimony or. deposition, the testi- . 
mony or deposition, as the case may be, will be deemed properly taken. 
before any other qualified officer, at the same place and time, who may 


be authorized’ by the officer originally designated, or by agreement. of. — se 


bee ties, ‘to act In the place of the officer first named. 

| | . (12.—Trials. | | _ . 

_RuLE 36.—Upon the trial of a cause, the register and réceiver may _ 

_ in any case, and should in all cases when necessary, personally direct | 
the examination of the witnesses, in order to draw from them all the- 
facts within their knowledge requisite to a correct cougius!oy by the. 


officers upon any point connected with the case. _ 
RULE 37.—The register and receiver will be enceril: to: sac if 


| possible, the exact condition and status of the land involved by any 


contest, and will ascertam all the De Maik any bearing upon the 
rights of parties in interest. : | 
_ RULE 38.—In preemption cases they will particularly aacevetn the 

nature, extent, and value of alleged improvements; by whom made, 
_ and when; the true date of the settlement of persons claiming; the. 
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a steps Faken 16 mark and secure » the claim, and the exact Sens of the : ae 


land at that date as shown upon the records of their office. ‘A 
RULE 89.—In like manner, under the homestead and other laws, the a 
‘conditions affecting the Co of the alleged right, as well as the | 


| subsequent acts of the TeSpeotive claimants, must be fully and Spe- 


cifically examined. 7 
RuLE 40.—Due- opportunity will be. allowed opposing claimants to 
confront and. cross-examine the witnesses introduced by either party. . 


RULE 41,.—No testimony will be excluded from the record by the. ‘ a. 


register and receiver on the ground of any objection thereto; but 


when objection is made to testimony offered the exceptions wile be . 


noted, and the testimony, with the exceptions, will come up with — 


the case for the consideration of the. commissiouer. Officers takin Os 
testimony wil], however, smummarily put a stop to obviously irrelevant a 
questioning. _ 


RULE 42. —Upon the day originally set for hearing, and upon any : 


a ‘day to which the trial may be continued, the testimony of all the wit- 


“ae Approved: 


nesses present shall be taken and reduced to writing. When testi- — 
mony is taken in shorthand, the stenographer’s notes must be written _ 


out and the written iain then and there subscribed by the wit . | 


7 ness. and attested by the officer before whom the same is taken. 


13. Appeals. 


~~ 


| RULE 43, —Appeals from the final action or decisions: of registers a8 & 
and receivers lie in every case to the Commissioner of the General 2, 


Land Office. (Revised Statutes, sections 403, 2478.) _ 


RULE 42 AMENDED. 


as RUGISTERS AND RECEIVERS, 
- | Onited States Land Offices, 


~ GENTLEMEN: 


‘WASHINGTON, 2D. C., April 18, 1899, : % ee 


In order to avoid thie expense and Soni of detaining witnesses at your offices is ; 
after thé close of. hearings in contest cases, or of causing their subsequent return | 
~ for the purpose of signing their testimony, written out from shorthand notes, the | 


“ parties to the contest may, by proper stipulation in writing, waive that provision — 
of Rule of Practice No. 42 which requires the testimony to ie: mlened, by the wit- . 
nesses. : ne 


In all cases where such a atipalations is filed, you should let the record es accom- 
panied by the stipulation, and your certificate that each of the witnesses was duly a 


- Sworn. before testifying, and also by the affidavit-of the stenographer to the effect : . 
that the testimony, as franverilied: is a true and complete transcription of the short- 


hand notes of the testimony. given in the case, which was faithfully meporied in). > 


shorthand by him, as delivered by the several witnesses, 
. Very neon? _ BINGER HERMANN, 


HE, A. ‘Hiroxdoox, 
- Secretary. 


Commissioner. ga wt 


| _ DECISIONS RELATING TO. THE PUBLIC LANDS. _ x 438 
In cases dismissed for want of prosecution the register anid receiver 
will by registered letter notify the parties in interest .of the action 
taken, and that unless within thirty days a motion for reinstatement | 
"shall be made, the default of the plaintiff will be final, and that no | 


appeal will be allowed; which notice shall be given as provided in 
- circular of October 28, 1886 (5 L. D., 204). | 


6 a such. motion for fia staconieat ie made within the fine limited: . 4 


the local officers shall take action thereon, and grant or deny ifs as they 


deem proper. If granted, no appeal shall lie. If overruled, the plain- — 


tiff shall have the right of appeal, the time for which shall be thirty. 


_ days, and run from the date of written notice to the plaintiff. 


Rue 44, — After hearing in a contested case has been had and 


a elosed, the register and receiver will, in writing, notify the parties in © | 


. iatereat of the couclusions to srhickt they have arrived, and that thirty 

days are allowed for an appeal from their decision ‘to ‘the Comumnis- 

' sioner, the notice to be served personally or by. peer letter 
through the mail to their last known address. 


| Rute 45.—The appeal must be in writing or in print, and siould - 
get forth in brief and clear terins the specific points, of exception to . 


- the ruling appealed from. _ 

| RULE 46.—Notice of appeal and copy of specification of errors shall 

- be served on appellee within the time allowed for appeal, and appellee 

shall be allowed ten days for reDy before transmittal of the: record to 

the General Land Office. | ; 
RULE 47.—No appeal from the ietion or daciaion of the ‘ence: end 

receiver will be received:at the General Land Office unless forw warded 

through the local officers. 

Rue 48.—In case of.a failure fo appeal from the decision of the 


. local. officers, their decision will be considered final as to the facts in. 7 


' the case andl will be disturbed by the Commissioner only as’ follows:. 
1, Where fraud or er OSS Ir regularity is piggested on the face. of the 
| igs | 

. Where the Apion is contrary to existin g@ laws or regulations, 
7 In event of disagreeing decisions by the local officers. 

4, Where it is not shown that the party against whom ‘the decision 
Was rendered. was duly notified of the decision and of his right of 
appeal, - 

RULE 49.—In any of the Siang cases fis Commissioner will 
reverse or modify the decision of the ie officers or. Peromang. the case, 
at his discretion. a 

RuLE 50.—All documents once received by the isoal officers must 
be kept on file with the cases, and the date of filing must be noted 
thereon; and-no papers will be allowed under any circumstances to 
be removed from the files or taken from the custody of the register - 


and receiver, but access to the same, under proper rules, so as not to . — 


interfere wt necessary public business, will be per mitted to the par- 
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ties: in interest, or their attorneys, under the supervision of those oo = 
a. officers. | | 


id Reports and opinions. 


RULE 51 —Upon tke termination of a contest, the register. and — 


receiver will render a joint report and opinion inthe case, making 
full and specific reference to the eae and. annetatlons upon their a 


. records. _ 

- RuLe 52.—The register and receiver. will promptly forward their . 

‘report, together with the testimony and all the papers in the case, to. 

~ the Commissioner of the General Land Office, with a brief letter of: — 
transmittal, describing the case by its oe the nature of the contest, - 


: and the tract involved. He 
 - RULE 53, —The local officers will thereafter take vo further action | 


. affecting the disposal of’ the land in contest until instr ucted by. the -_ 
- Commissioner. | _ 
‘In all cases, however, ee a contest has been brought against any — 
entry or filing on the public lands, and trial has taken place, the entry- 


man may, if he so desires, in accordance with the provisions of the ~~ 


7 law under which he élaitis and the rules of the Department, submit — 


“final proof and complete the same, with the exception of the paymeut 7 


of the purchase money or commissions, as the case may be; said final — 


“ proof, will be retained in the local land office, and shonld the entry 
finally be adjudged valid, said final proof, if satisfactory, will be | 


accepted upon the paynieit of the purchase money or commissions, ~ 
ald final certificate will issue, without any further action ou the part. — 


of the entryman, except the furnishing of a nonalienation affidavit | 


by the eutryman, or, in case of his death, by his legal representatives. — 
In such cases tlie Baty making the cee at the time of submitting — 


_ ie same, will be required to pay the fees for reducing the testimony oa 


to writing. 
| lo.—TLaxation of’ costs. 


“RULE b4, Spare: coutesting -preemption, homestand: or Winter 


culture entries, and claiming preference rights of eutry under the > 
second section of the act of May 14, 1880 (21 Stat., ee ds Day 7 
; the costs of contest. Rosy 
RULE 50, —In other contested cases : each par iy must. pay the costs : 


| “of taking testimony upon his own direct and cross-examination. 


Rue 56,—The accumulation of. excessive costs under Rule 54 will | 

en so be per mitted; but when the ofticer taking testimony shall rule that 7 
>. a course of Seuierion fo miele ant and checks the same, under Rule 

41, he may, nevertheless, in his discretion, allow the same to proceed == 


eat whe sole cost of the party making such examination. This rule will. 


‘apply also to Cross- examination in contests covered oy, the provisions - 


oe ale 55. 
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Rue 57.—Where. parties: contesting “preemption, homestead, or 


|  timber-culture entries establish their right of entry under the preemp. = 


tion or homestead laws of the Jand in contest by virtue of actual set- 
tlement and improvement, without reference to the act of May 14, 1880, 
: ‘the cosl of contest will be adjudged uoder Rule 55, 

RULE 338. —Registers and receivers will apportion. the cost of wontess 


(ee in accordance with the foregoing rules, and may require the party | 


liable thereto to give security in advance of trial, by deposit or other- ‘i 
wise, in a reasonable sum or sums, for payment of the cost of tran- 
-seribing the testimony, | 


RULE 59 —The cost of contest chargeable by registers aad receivers _ | 


are the legal tees for reducing testimony to writing. No other con- 
test fees or costs will be allowed to or char ged by those officers dir oe 
or indirectly. . . 

RULE 60.— ‘Contestants must give | their own notices and pay. the | 

expenses thereof. | a 
- RuLE 61.—Upon the termination of a “dvi any excess in aie sum % 
deposited as Security for the costs of ensue one testimony will be 
- returned to the proper party. 


RULE 62.—When hearings are ordered by the Gommiksionat or ree : 


the Secretary of the Interior, upon the discovery of reasons for sus. - 
pension in the usual course of examination of entries, the preliminary 


costs. will be. provided from the contingent pune for the expenses of im 


local land offices. - 
RULE 63.—The peoliminars costs merdet: for by: NG preceding * 
section will be collected by the register and receiver when the parues 


are brought before them in obedience to the order of hearing. 


RuLE 64,—The register and reveiver will then: require pr oper pro- 
vision to be made for sach further notification as may become nRennany = 
In the usual progress of the case to final decision. | 
RULE 65.— The register and receiver will append to their toner in 
| each case a Statement of costs and the amount-actually paid by each 
of the contestants, and also.a statement. of the amount deposited to 
secure the payment of. the costs, how said sum was pepOroned: and : 
the amount returned, if any,-and to whom.. oe 


16.~ — Appeals from dec? ‘sions rej ecting applicatio as to enter Pp ablic lands. : 


RULE 66. — For the purpose of enabling appeals to. be hion, from 


_ the rulings or action of the Iocal officers relative to applications to _ 


‘file upon, enter, or locate the pabhe lands the following rules a be. 
observed: | 

“1, The ee and receiver will. indorse upon. every rejected abel . 
_Gation the date when presented and their reason for rejecting it. 


(2. They will promptly advise the party in interest oo vnet action ; 7 


aa of his en to appeal to the Commissioner. 
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“a. They will note upon their records a "memorandum of the trans. 


action. a 
RULE 67. —The mae peo will ie sow thirty. days. fori a 


receipt of notice in which to file his appeal in the local land office. 


for the transmission of notice and five for the return of the appeal, 


Rune 68.—The register - and receiver will promptly forward the | 
7 a appeal to the Gener: al Land - Office, together with. a full report upon 

the case. . eee 
— Rue 69, —This report should. recite. all the facts ‘and ihe proceed ce 


ings had, and must embrace the followin. ig par ticulars: 
LA statement of the, application: and Teection, with the reasons 
for the. rejection. 


2. A description of the tract Hacoived and. a , statement of its status, — 


as shown by the records of the local land office. 


3. References to all entries, filings, annotations, memoranda, and _ 


correspondence, shown by the record relating to said tract and to the 
proceedings had. 


RULE 70.—Rules 43 to 48, inclusive, and Rule 93: are applicable to 


all appeals from decisions of registers and receivers. 


IL 


PROOEEDIN GS BEFORE SU RVEYO RS-GRENERAL. 


‘Ruus ‘7. _The proceedings in hearings and contests before sur- 
veyors-general shall, as to notices, depositions, and other matters, be 
governed as nearly as may be by the rules prescribed for proceedings 
before registers and receivers, unless otherwise provided by law. 


”. 


PROCEEDINGS BEFORE THE. COMMISSIONER OF THE GEN. 


BRAL LAND OFFICE AND SEORETARY OF THE INTERIOR, 


“E —Examination and. argument. 


| RULE 72, —When a contest has been closed before the ioctl Jand | 
ots officers and their report for warded to the General Land Office, no 
additional evidence will be admitted in the case, unless offered under | 
. stipulation of the parties to the record, except where such evidenceis 
“presented as the basis of a motion for a new trial or in. supportofa 


. mineral application or protest; but this rule will not prevent the Com- 


missioner, in the exercise of his discretion, from or cane fur ther inves- —— 


| tigation When necessary. 


- ‘Rune 73,—After the Sommiesioner shall have ecoient a foe of e 
= testimony in a contested — thirty. days will be allowed. to i 


Where the notice is sent by mail, five days additional will be allowed — ie 
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. before any action thereon 18 taken,. unless, in the jadement of the 
7 Commissioner, public policy or private necessity shall demand. sum-. 


mary action, in which case he will proceed at his discretion, first noti- es 


fying the attorneys of record of his proposed action. . 
RULE 74.—When a case is pending on appeal from the fesmien of . 


the register aud receiver or surveyor- -general, and: argument Is not 


- filed before the same is reached in its order for examination, the argu- 
ment will bé considered closed, and thereafter no further arguments or 
motions of any kind will be entertained except upon written os i | 
tion duly filed:or good cause shown to-the Commissioner. | 
| RULE 75.—If before decision by the Commissioner . either part y 
. should desire to discuss a case orally, reasonable opportunity therefor / 


_ _will be given in the discretion of the Commissioner, but only atatime . 


to. be fixed by him upon notice to the opposing oapcel: stating time’. _ 
-and specific points upon which discussion is desired; and except as 
herein provided, no oral hearings or sug gestions “a be allowed. 


2 Rehearing and review. 


RULE 76.—Motious for rehearing before eaaisters aid receivers, or 
for reviéw or reconsideration of the decisions of the Commissioner or | 
Secretary, will be allowed, in accordance with legal principles appli- 
cable to motions for new trials at law, after due notice to the opposing 
party. | 

RULE 77. Motus for: pope and review, i as eprovided in. 
Rule 114, must be filed in the office whereiu the decision to be affected 
by such eas or review was made or in the local land office, for 
transmittal to the General Land Office; and, except when based upon 
newly discovered evidence, must be filed within: musky cays from 

notice of such decision. : 
_ RULE 78.—Motions for rehearing. and review must be accompanied 
by an affidavit of the party, ot his attorney, that the motion is made _ 


in good-faith, and not for the purpose of delay. 


RULE 79. _The time between the filing of a motion for sSietia: or 
review and’ the notice of the decision upon such’ motion shall be. 
excluded in computing the time allowed for appeal. 
Rue 80.—No officer shall entertain a motion in a. case after an 
appeal from his decision has been taken. . 


| 3. — Appeals fori the Commissioner to the Secretary. | | 


| Rube 81 —No appeal shall be had from the action of the Senn 
' sioner of the General Land Office affirming the decision of the local | 
officers in any case where the party or parties adversely affected . 
thereby shall have failed,:after due names to mppee ao such deci: | 
“sion of said local officers. , | 
age to this, Se an appeal may be vee fr om ane decision 
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tee ite: Comtnissiorier of the General Laie Office to the Seoretary: ore . 


the Interi lor upon any. question relating to ie disposal of the ‘publi ae 


lands and to private land claims, except in case of interlocutory orders | 


and decisions and. orders for. hearing or other matter resting in the 


- ‘diseretion of the Commissioner. Decisions and. orders” forming the- = 


above exception will be noted in the record, and will be considered by 
the Secretary on review in, case all oe upon the merits: be peels ar es 


allowed. , | 
RULE 82 —Whew the Commissioner considers an’ ‘appeal ‘defective, ce 
: he. will notify the party of the defect, and if not amended within 


fifteen. days from the date of the service of such notice the appeal : 


_may be dismissed by the Secretary of the Interior and the case closed. | 
RULE 83.—In proceedings before the Commissioner in which he shall : 
i formally decide that a party has no right of appeal to-the Secretary, a 


the party against whom such decision is rendered may apply’ to the 


Secretary for an order dir ecting the ‘Commissioner to certify said 
proceedings to. the Secretary and to suspend further action antil a 
Secretary Shall pass upon the same. f ia : 

RULE 84, —Applications to the Secretary ander fe preceding rule 
shall be made in writing, under oath, and shall fally and specifically.” 
sét- forth the grounds upon which the application is made. , : 

RULE 85.—When the ‘Commissioner. ‘shall formally decide are 
the right of an ‘appeal, he shall suspend action on the case at issue for 
twenty days from service. of notice of his decision, to enable the party 
against whom the decision is rendered to apply, to the Secretary for an 
order, in accordance with Rules 83 and 84. | | 
RULE 86. —Notice of all appeal from the Commissioner’ Ss decision 

must be filed in the General Land Office and served on the appellee 
or his counsel within sixty aaye omy the date of the service of notice 


a of such. decision. 


RULE 87. —When notice ot the decieion is given. i ouen the ale 
by the register and receiver or surveyor-general, five days additional — 
will be allowed by those officers. for the transmission of the letter and~ 


ars | five days for the return of the appeal through: the : same channel before -. 
ais reporting to the General Land Office. 2 


RULE 88. —Within the time allowed for giving eate of appeal the 


| appellant shall also file in the General Land Office a specification. of 


errors, which specification shall el and concisely sesguaist the | 
errors of which he complains. | . 


RULE 89,—He may also, within the same : time, file a » written argu- | 7 . 


“ment, with citation of authorities, in support. of his appeal, 


-RuLE 90.—A failure to file a specification of errors within the rae ce : 
required will be treated as a waiver of the right of appeal, and the ae 


case will be consider ed closed. 


RuLE 91.—The a ppellee shall be allowed thirty days from the expira: a 


a. tion of the sixty days allowed for appeal in which to. file his argument. 
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ae 92 —The appellant shall be allowed thirty days from service _ 


of argument of appellee in which to file argument strictly in reply, and 


‘letter. 


no other or further arguments or motions of any kind shall be filed 
without permission of the Commissioner « or Secretary and notice to the 
. Opposite party. - 
RULE 93.—A copy of the notice of appeal: specification of errors, | 


and all arguments of either party shall be served on 1 the Poupestte party. | 


within the time allowed for filing the same. a 
RULE 94, —Sueh service shall be made oma or by registered | 


RULE 95, —Proof of personel service shall be the wate acknowl- : 


edgment of the party served or the affidavit of the per son making the. 


‘Service, attached to the papers co and | stating ming, piace, and : 
-Taanner of service. | 
RULE 96.—Proof of service by registered iets shall be the affidavit 


of the person nailing the letter, attached to a ‘of the post- office 2 
receipt. . 3 


RULE 97.—F ifteen days, exclusive of the day of mailing, will be . 
allowed for the transmission of notices and papers by mail, except in, 
case of notice to resident attorneys, when one day will be allowed, _ 
RuLE 98.—Notice of interlocutory motions and proceedings before 
- the Commissioner and Secretary shall be served personally or-by regis- 


7 — tered letter, and service proved as provided in Rules. 94. and 95. 


RULE 99. '—No motion affecting the merits of the case or the regular Z 


order of proceedings will oe enter tained except on due proof of service 


of notice. 


RULE 100.—Ex par te cases and « cases in which the adverse — 7 
"does not appear will be governed by the foregoing rules as to notices | 
. of decisions, time for appeal, and filing of exceptions and arguments, 


as far as applicable. In such cases, however, the right to file additional 
evidence at any stage of the proceedings to cure defects in the proof 


or reeord will be allowed. 


RULE 101.—No person ‘hereafter appearing as a ‘party « or attorney | 
in any case shall be entitled to a notice of the proceedings who does” 
not at the time of his appearance file in the office in which the case is 
pending a statement in writing, | giving his name and post- office address 
and the name of the party whom he represents; nor shall any person | 
who has: heretofore appeared in a case be entitled to a notice. unless 


_ within fifteen days after being requested to file such statement he 


shall comply with said requirement. | 
- Rue 102.—No person not a party to the ee shall intervene i in a 
case without first disclosing on oath the nature of his interest. | ) 
-_ RULE 103.—When the Commissioner makes an order or decision. | 
“affecting the merits of a case or the regular order of proceedings therein, | 


. he will cause notice to be even. to each ‘Har tyi in interest whose’ address | 


is known, Fe. 
AS sys 
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| 4 —Attomeys 


Ruiz 104. —In all cases, contested or ex < parte, where the neces in. 


3 interest. are represented by attorneys, such attorneys will be recog- | 


nized as fully controlling the cases of their respective clients. 7 
“RULE 105.—All notices will be served upon the attorneys of record. — 
RULE 106.—N otice to oue attorney. in-a case shall constitute notice. 

to ‘all counsel appearing for the party represented by him, and notice 

to the attorney will be deemed. notice to the party in interest. - 

RULE 107,—All attorneys practicin; g before the General Land Office. 

and Department of the Interior must.first tile the oath of office 2 e- * 

scribed by section 3478, United States Revised Statutes. | | 
RULE 108.—In- the examination of. any case, whether contested or 

ex parte, the attorneys employed in said case, when in good standing 


In the Department, for the preparation of arguments, will be allowed: 
~ full opportunity to consult the records of the ease, the abstracts, field — 


notes, and tract books, and the correspondence of the General Land 
_ Office or of the Department not deemed. privileged and confidential; — 


and whenever, in. the judgment ‘of the Commissioner, it would. not. . 


jeopardize any public or official interest, may make verbal inquiries 


of chiefs of divisions at their respective desks in respect to the papers. _ | 
Or. status of said case; but such inquiries will not be made to said 
-_ chiefs or other clerks of divisions except upon consent of the Commis- | 


_. sloner, Assistant Commissioner, or chief clerk, and will be restricted _ 
to Hoare between 11 a. m. and 2 p.m. oe 
RULE 109.—Any attorney detected in. any abuse of the above privi- - 


| leges, or of gross misconduct, upon satisfactory proof thereof, after due = 
notice and Dearne, shall be pens from further practicing before. = : 
a the Department. | , : 


RULE 110. = Snoula oe party desire to discuss 6 a. case crally etoile: 7 


the Secretary, opportunity will be afforded at. the discretion. of the | 


Department, but only at a time ‘specified by the Secretary or fixed by 
Stipulation of the parties, with the consent of the Secretary, and in 
the absence of such stipulation or written notice to opposing counsel, 
with like consent, specifying the time when argument will be heard. 
RULE 111.—The examination of cases on appeal to. the Commis: 
sioner or Secretary will be facilitated by mane in printed oe such 
fa ate as itis. desired to have consider oo hee 


a 


De 


RULE 112. el eeisions of the eninmiesone not. so pealed from within 7 
the period prescribed become final, and the case will be regularly closed. 
RULE 113.—The decision of the , Secretary, SO far as respects the  e 
action of. the Executive, is final. , an 


RULE 114,—Motions for. review or rehearing before. the Secretary i, 


- must be. filed with the Commissioner of the General Land Office within — 
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thir ty Gaye after notice of the decision complained of, and will act as 
a supersedeas of the decision until otherwise directed by the Secretary: 
Any such motion must state concisely and specifically the grounds. 


for review or reheari ing, one or both as the case. may be, upon which -— 


it is based,.and may. be accompanied by an argument in support 
- thereof. 

Upon its. recéipt, the omminaoier of the General Land Office will : 
forward the motion immediately to this Department, where it will be 
treated. as “special.” If the motion does not show proper grounds” 
’ for review or rehearing, it will be denied and sent -to the files of the 
General Land Office, whereupon the Commissioner will remove the 
suspension and proceed to execute the decision before rendered. But. 
if, upon examination, proper grounds: are shown, the motion will be © 
entertained -and the moving party notified, whereupon he will be. 


allowed thirty days within which to serve the same, together with all — 


argument in support thereof, on the opposite ‘party, who will be | 

allowed thirty days thereafter in which to. file and serve an answer, — 

. but consideration of the motion: will not be deferred for farther | 

argument. 7 ; : 
RULE 115. —None- of these rules shall be senna to eee the 

| Secretary of the Interior of either the cently or a power - 

e conferred upon him by law. | .. €8 


2 thay 


- ReGULA ATIONS GOVERNING THE RECOGNITION OF AGENTS BARD a 
ATTORNEYS BEFORE DISTRICT LAND OFFICERS, | 


a An Bian ee at law who desires to represent ciaitiants or contest: : 


| ants before a district land office must file a certificate, under the seal 
. of a United States, State, or Territorial court for the judicial district a 
in which he resides or the local land office is: | situated, that he is an _ 
attorney in good standing. | | Loe 
2 Any person (not an attorney at law) who desires. to appear as eaae 


ae agent for claimants or contestants before a district land office must file a 
a certificate from a judge of a United States court, or of a State or. 


Ter ritorial court having common-law jurisdiction, except probate cour ts, - 


in the county wherein he resides or the local office is situated, duly a 


“ ‘authenticated under the seal of the court, that such person is of good. ae b 


moral character and in good repute, peel of the necessary quali- =. 


fications to enable him to render clients valuable service, and otherwise © 


Ze s competent. to advise and assist. them in the presentation of their ao 
| pe: contests. or 
3. The oath of allegiance required by section 3478 of the United oe 


2 et States Revised Statutes must also be filed by applicants. In caseofa _ i" 
_. firm, the names of the individuals composing the firm must be given, 
| a and acertificate and oath as to each member of the firm will be required. 


4, An applicant to practice under the above regulations must address 
a letter to the register and receiver, inclosing the certificate and oath 
a above required, in which letter his full name and. post- -office address. a 

- moust be given. ‘He must state whether or not he has ever been recog- 


: nized as an attorney or agent before this Department. or aby bureau — ; 5 
_ thereof, or any of the local land offices, and, if so, whether he has ever 
been suspended or disbarred from practice. He must.also state whether oe 


7 he holds any office under the Government of the United States. 


| After an. application to practice has been filed in due form, the reg- 4 
ister and receiver will recognize the applicant as.an attorney or agent, 


- .a8 the case may be, unless they have good reason to believe that the _ 7 


person making the application is unfit to practice before their offices, 


or unless otherwise instructed by the Commissioner or Secretary. — io * 
Registers and receivers must keep a record of the names” and resi- cme 


|  dences of all attorneys and ag ents recognized as entitled to repeat . ; 


aa clients in their several offices, 


. Every attorney must, either at the time of entering his appearanee ’ 
Ee 12 = . | ee che 


- DECISIONS RELATING TO. THE PUBLIC LANDS, x a3 


fora claimant or contestant or within thirty days thereafter, file the 
written authority for such appearance, signed by said claimant or. 


contestant, and setting forth his or her present residence, occupation, - 


a, and post-office address. Upon a failure to file such written authority 


within the time limited, it is the duty of the register and receiver to 
no longer recognize him as attorney in the case. _ 
An attorney Jin fact will be required to file.a power of attorney of. 
his principal, duly. executed, specifying the power granted and stating” 
the party’s present residence, occupation, and post-office address. 
When the appearance is for a person other than a claimant or con- 
testant of record, the attorney or agent will be required to state the 
‘name of the person for whom he appears, his post-office address, the 
character and extent of his interest in the matter involved, and when 
- and from what source it was acquired. Authorizations ani Powers 
signed or executed in blank will not be recognized. 7 . 
If any attorney or agent shall knowingly commit any of the follow. 
ing acts, Viz: Represent fictitious or fraudulent entrymen ; prosecute 
collusive. contests; speculate in relinquishments of entries; assist in 
“procuring illegal or fraudulent entries or filings; repr esent himself as 
' the attorney or agent of entrymen. when he is only attorney or agent: 


- for a transferee or mortgagee; conceal the name or interest. of his 
elient; give pernicious advice to parties seeking to obtain title to. 


: Rabie. land; attempt to prevent a qualified persou from settling upon, nat 
| entering, or filing for a tract of public land properly subjected to such 
entry or filing, or be otherwise guilty. of dishonest or uuprofessional - 
-conduet, or who, in connection with ‘business pending in local land. 
offices or in this Department, shall knowingly employ as subagent, 

clerk, or correspondent a person who has been guilty of any one of 
‘these acts, or who lias been prohibited from practicing before the reg- 

ister and receiver-of this Department, it will’ be sufficient reason for 


his disbarment from practice, and registers and. receivers are author- -— ~ 


ized to refuse to further. recognize, aly person as: ageut or attorney 
who shall be known to them or be proven before them to be guilty: of 
improper and unprofessional conduct as above stated. | ae 

An attorney or agent who has been admitted to practice in any par- . 
ticular land district may be enrolled and. authorized to practice in any 
other district upon filing with the register a and receiver of such district 
a certificate of the register or receiver before whom he was admitted 
_ to practice that he is an attorney or-agent in good standing. 
Any unprofessional conduet ou the part of an ree or agent | | 
should be reported to the Commissioner at once, together with the 
action of the local laud officers in the premises. Jane 
Appeals from. the action of the register and receiver in refusing ne . 
admit to practice or in refusing to further recognize an agent or attor- ~ 


4 ney. will lie to the Commissioner and Secretary, as in other appealable i. 


- cases. “(Clreular enprovel: March 19, 1887, 5 L. D. pee ao 


LAWS AND REGULATIONS GOVERNING THE. RECOGNITION OF 


AGENTS, ATTORNEYS, AND OTHER PERSONS TO REPRESENT 2 - 
CLAIMANTS BEFORE THE DEPARTMENT OF THE INTERIOR : 


AND THE BUREAUS THEREOF, 


1.—Laws. 


The following eee relate to the recognition. of attomeys and 


agents for claimants before this Department: 


a That the Secretary of the Interior may prescribe rules and regula- ee 


tions governing the recognition of agents, attorneys, or other persons =~ 


_ representing claimants beforé his Department, and may require of <- 


such persons, agents, or.attorneys, before being recognized as repre: 


~~” sentatives of claimants, that they shall show that they are of good ee. 


moral character and in good repute, possessed of the necessary quali- 


fications to enable them to render such claimants valuable.service, — 
and. otherwise competent to advise and assist. such claimants in the = 3 


~ presentation of their claims; and such Secretary may, after notice 
_»-and opportunity for a hearing: suspend or exclude from further prac: — 


tice before his Department any such person, agent, or attorney shown. 
_ to be incompetent, disreputable, or who refuses to comply with the — 

-. gaid rules and. regulations, or who shall with intent to defraud inany- | 

- manner. deceive, mislead, or threaten any. claimant. or prospective 2. 
- claimant by word, siretlar: letter, or by. advertisement. Ca July: oF 


; 4, 1884, sec. 5; 23 Stats., 101.) 


ee otticer of the United States, or person solding ahy place of a, 


trust. or profit, -or dischar ging any official function under, or in con- 
nection with, any Executive Department of the Government of the 
United States, or under the Senate or House of Representatives of 


the United States, who acts as an agent or attorney for prosecuting _ 
. any elaim against the United States, or in any manner, or by any 
means, otherwise than in discharge of his proper official duties, aids 


es OF | assists in the. prosecution or support of any such claim, or receives 
any gratuity, or any share of or interest in any claim from any ee 


claimant against the United States, with intent to. aid or assist, or in ! 


consideration of having aided or assisted, in the prosecution of such . 


: claim, shall pay a fine of uot more than five thousand dollars, or. © 


suffer imprisonment not more than one year, or both.” | or om 5498, Dee 
= Revised Statutes.) 3 , | | 


ho AL 


: DECISIONS RELATING TO THE PUBLIC LANDS. . 45 


7 ot shall not be lawful for any person appointed after the first day - 
of June, one. thousand eight hundred.and seventy- two, as au officer, 


~  ¢elerk, or -employé in any of the ‘departments, to act as counsel, - 


attorney, or agent for prosecuting any claim against the United States: | 
which was pending in either of said departments while hé was such . 
officer, clerk, or employé, nor in. any manner, nor by any means,. to 
aid in ‘the prosecution of any such claim, within two years next after 
he shall have ceased to be suéh officer, clerk,-or employe.” (Section | 
190, Revised Statutes.) | | 2 8 
“Any person prosecuting’ claims, either as ies or on- his own 
-accouut, before any of the departments or bureaus of the United 
_ States, shall be required to take the oath of allegiance, and to support | 
_. the Constitution of the United States, as required of persons in the 
civil service.” (Section 3478, Revised Statutes.) : | 
“The oath provided for in the preceding section may. be taken before bu 
any justice of the peace, notary public, or other person who is legally | 
authorized to administer an oath in the State or district where the 
same may be administered.” (Section 3479, Revised Statutes.) 
The act of May 13, 1884, sec. 2, (23 Stats. 22), provides that the -— 
oath above required. shall be that: prescribed by section 1757, Revised | 
Statutes, which is as follows: , > + et 
1, AB, do solemnly swear (or affirm) that I will support and dsfena the Con-. — 
stitution of the United States. against all enernies, foreign and: domestic; that: I. 
- will’ bear true faith and allegiance to the same; that I take this eplivation freely, 
~ without any mental reservation or purpose of evasion; and that I will well and - 
faithfully discharge the duties of the office on which Tam about to enter. “So help— 


me God. 
2 2.—Re eul atious, 


i. ace the authority conferred on the Secretary of the Interior by | 
the fifth section of -the aet.of July 4, 1884, it is hereby prescribed that 


an attorney at law who desires. to represent claimants before the. - =. 


| Department or one of its bureaus shall file a certificate of the clerk of 
the United States, State, or Territorial court, duly authenticated 
~ under the seal of the court, that he isan attorney in good standing, 

2, Any person (not an attorney at Jaw) who desires to appear as _ 
agent for claimants before the Department or one of its bureaus must | 
file a certificate from a judge of a United States, State, or Territorial — 
court, duly authenticated under the seal of the court, that such person 
is of good moral character and in good repute, possessed of the neces- 
sary qualifications to enable him to render claimants valuable service, 


‘and otherwise competent to advise and assist them i in the Looe ~ 


~ of their claims. 
8, The Secretary may demand additional proof of qualifications, -— 
and reserves the right to decline to recognize any attorney, agent, or se 
other person applying to represent claimants under this rule. ae 
_ 4. The oath of allegiance required by section.3478 of the United. 
States Revised Statutes must also be filed. — _ a eet 


ae 7460 - DECISIONS . RELATING TO THE PUBLIC LANDS. 


. In the case of a firm, the names of the qudividuals composing , the  - 


= ‘arm must be given, and a certificate and oath as to each member of a 


"thé firm will be required. ac. 
6, Unless specially called for, the certificate above referred to will ae 


“not be required of any attorney or agent. heretofore recognized and ae 
— now in good standing before the Department. ae 
4, An applicant for admission to practice under the above are 
tions must address a letter to the Secretary of the Interior, inclosing 


ee 7 the certificate and oath above required, in which letter his full name 3 | 


and. post- office address must be given. He must state whether or not 

he has ever been recognized as attorney or agent before this Depart- - 38 

ment or any bureau thereof, and, if so, whether he has. ever been sus) 
pended or disbarred from ee He must also state. ‘whether he 


holds any office of trust or profit under the Gover nment of the United | 


States. 


8 No person ne: has been’ an. officer; clerk, or. employe ee. of this a - : 
_ Department within two years prior to his application to appear inany 
case pending herein shall be recognized or permitted: to’ appear asan 


| aay attorney or agent in auy such case as shall have been pending in. the | 


ee Department at or before. the date he left the service: Provided, This. 
rule shall not apply to officers, clerks, or employees or the Patent age 3 
a Office, nor to cases therein. | 


9, Whenever an attorney or agent is charged with improper page 


tices in connection with any matter before a bureau of this Department, _ 
- the head of such bureau shall investigate the charge, giving the attor- — 


7 ney or agent due notice, together with a statement of the charge 
against him, and allow him an opportunity to be heard in the pr emises. 


When the investigation shall have been concluded, all the papers shall a 


_ be forwarded to the Department, with a statement of the facts and 3 a 


_ such recommendations as to disbarment from practice as the head of te - 
the bureau may deem proper, for the consideration of. the Secretary ss 


of the. Interior. | During the investigation the attorney or.agent will | 


be recognized as such, unless for special reasons the. pe shall = 


order his suspension. from practice. - oo 
“10. If an y attorney or agent in good standing before the Departinent aes 


. | shall knowingly employ as subagent or correspondent a person who — | 
has. been prohibited from practice before the Department, it will, be ; 


3 sufficient reason for the disbarment of the former from practice. 


11. Upon the disbarment. of ‘an attorney- or agent, notice thereof — | 


: ae will- be. given to the heads of bureaus of this Department, and to the pe 
other Executive Departments; and thereafter, until otherwise ordered, 
~.. such disbarred. person will ot be recognized as attorney or agent 1 Ss 


ie any claim ‘or other matter HELIS this Department or 2y bureaa “5 Poe 


thereof. 


Abandonment. 
- See Contest; Residence. 


Absence, Leave of. 
See Residence, 


oo Accounts. 


Circular of Rendary 27, 1900, as to un- 
earned fees and usiofiicial moneys....--.--- 649 
Circular of March 1, 1900, a» to the reg: ; 
istration of official mail. Seca ceea iat 649 


Adverse Claim. 
Sée Mining Claim. 


Alaskan Lands. 
~ See Mining Claim; Right of Way ys Town 
‘Lots - 
The right of purchase accorded by sec- 
tion 12, act of March 3, 1891, is limited to 
cases where the land is used for purposes 
of ‘‘trade or manufactures,’ and does not 
extend to the mere occupancy of land as a 


SiG slo PACS. 25. sue etree ncecadsaabauseccat 416 


An application to Se iehins under section 
12, act of March 3, 1891, can not be perfected 
‘under the proviso to section 10, act of May . 
14, 1898, if the claim-so presented was not 
authorized by the act of 1891...... ieee eer 416 
In determining the extent of the water 
‘front of claims onder sections 1 and 10, act - 
of May 14, 1898, abutting on navigable. 


. waters, tlie measurement should be made. . 
; along ie meanders of the bank or shore... 95. 


Water-front privileges should not be dis- 
turbed by the allowance, of tramroad right 
Of WAY ....0-+--. ee waane ie thera Smetana ices 447 
The Department is without authority to. 
. approve au application for permission to 
occupy a portion of the roadway reserva- | 
tion, along the shore line of Alaska, for the 
purpose of a passage over said reservation 
of an aerial tramway, and the erection 
thereon of buildings to be used in connec- 


_ tion with said tramway ....:-.....2----.-+- 684 


Alien. : : 2 
See Mining Claim. 
Alienation. | . 
-A power of attorney exeeuted and deliv- - 
ered by a timber-land applicant, prior to 
_ final proof and entry, authorizing the sale 
of the land, isan agreement in violation of 


_ the act of June 3, 1878...... 222-2. wena wae. 149. 


appeals 





“See Practice: 


Application. 


Circular of July 14, 1899, directing that no, 


will be received for a tract embraced in an 


entry of record nntil such entry has been 
canceled in the local office, and making pro- . 
vision for applications tendered during the ~ 


_ period accorded a successful contestant.... 29 


No rights are gained by the tender of, to | 
enter lands rained within a pending rail- 
road indemnity selectiou, made under the . 
rulings in force, nor by an appeal from’ ‘the 


rejection of such application -.......-----.- 125 


Where an order canceling alist of railroad 


‘indemnity aclections provides that no dis- 


posal of the lands shall be made until pend-_. 


ing applications therefor have been adjudi- 


cated, and a hearing is subsequently di- 
rected as between said applicants, at which 
they appear, they will not be held in default, 
as to the timely assertion of their settlement a 


claims, on accoutit of failure to make appli- / — 


cation to enter within three ‘months after 
Said Gin cell AON cu eoceanatan scensaaeuns ce 123 
‘On the judicial vacation of a patent the. — 
land involved should not be held as open td. 
until such time as the entry is canceled OF 
record in the local office........ amguneseenit . 178 
-Under the provisions of the special circu. 
lar of 1887, an applicant for the right of. 


entry, who attacks the validity of a prior 


indemnity selection, is entitled to the allow- | 

ance of his application, if the company, | 

after due notice, fails to respond..--....--.- 218 
To enter lands included in avalid railroad 


indemnity selection is pr operly rejected, 


and no rights are eeuned by a an appeal from | 


BUCH: TEGO see cece awe emesees sac 44% 


No rights secured under, accompanying 
atimber-culture contest, filed at atime when - 
the land isinvolved in a prior contest, if the 
proceedings had under the prior suit result 


in the cancellation of the entry ander at- - 


Canals and Ditches. 


' See Right of Way. 


Circniars: and Instrnetions. 


See Tables of, page <sil, 
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eee: 


| Pago. | 


AGidzewauip: 
- Thechild of an alien, cceupies under ike 





INDERS a S 


homestead law, the status of one who has_ : 


filed his declaration of intention to become 
a citizen, where the father, during the mi- 


nority of such child, declares such inten-. 


tion, but does not complete his naturaliza- 


tion before the child. attains his majority, 


OP DROTCAIGER eu ten ie teu ste eascete woot y 


Rights acquired -by declaration of inten- 


497 


tion to becomea citizen may be lost by. aban- | 


: donment of such intention ’...-......- eee 


Coal Land. 


‘Entry of, based .on a second filing may be. ; 


2 permitted 7 to stand, 
was abandoned on account of the worthless 


where the first: filing - 


character of the claim, and the. good. faith | 


of the entryman is apparent .-..._.....:- 


to purchase an assignment of such right, 
where the option expires with no acven: 
tage taken thereof. .2..0.22.022.222..00.0--- 


The right of: purchase is not initiated by 


. - B23" 
‘The right of a coal-land claimant tomake’ 
entry is not affected by his sale of an option: 


filing a declaratory statement therefor, but. - 


; by the actual discovery of coal on the land, 


and the performance of some act of im: — 
provement suflicient to give notice: to the . 


world of an intent to pur chase said Jand 


‘under the coal- ‘land laws ; 


see ete eee te 


tance of the land froth a completed railroad, 


irrespective of its distance from the nearest 
637 


Shipping point on such road. Reding aehoea si 


‘Confirm AtiOM.- 
Ses. Graduation Bntry. 


AcT oF Marc 3, 1891, 


_A proceeding against dn entry, instituted | 
by. the General Land Office. many years. 
prior to the passage of said act, but of — 


which the entryman was never notified; 


must be held to have been abandoned and. 


to have-abated, and hence constitutes no 


- bar to the confirmation of. the entry ander 


section 7 of said AO Pe caceead te tee 


A proceeding againsta graduation entry, . 


instituted in 1858 by the. General Land 


Office,“-but on which no snbsequent action. 
was taken until 1895, must-be held to have 


- been abandoned, and to have abated, and: — 


hence constituting no bar to the confirina- 
tion of said entry under said act.......22.. 


-To defeat the confirmation. of an entry 
‘under the proviso to section:7 of said actit - 
is mecessary that some aetion. should be. 


taken against the final entry within two. _ 


years from the issuance of. the ‘receiver's 


‘receipt thereon...3./.02t2.ecasccast eaves .s - 


Homestead entry of Alabama aaa © re 
turned as valuable for coal, confir med under 


the pr “oviso to seetion 7 i of. said act. palaces 5 


_ Contest. 
- GENERALLY. 


- A motion to dismiss a, for the want of Be, 


| that he was not notified that the right of, 
. would bé awarded to the highest bidder. - - 


615 
The. price of’, is ‘determined by. the dis- : 


against a, for abandonment, 


he comply with the Aa ots eee cre nnneseeenne 





due time, if made before the local oflice on! a, gets 
the day sot for the hearing... ease tne es 351 | 
A charge of collusion between a ‘contest: 


-. ant and the entryman presupposes that the — _ 
. entryman. isin default as to some require- ‘ 
"ment of law, and that the. collusive, is - 
a brought. to shield him from the conse- — . 
-|. qnences of such default, » by pr eventing an pe 
> Honest contest -..---ee close cadence ee eeee >. 211 


Ona eharge against an entry that it was 


- secured through a speculative, the entry 
must be held intact, where it appears that _ 
- the entryman’ s status as a successful con- 
. testant did not operate to defeat the claim ; 
of : any applicant for the land, re bya causa 94, 


-.The-institution of-a second, by one wlro 


has theretofore filed affidavit of,-against ‘ 
-. the same entry, is a waiver of any right on *° 
. the part.of such contestant to pr oceed under 


the first: charge. - ethics asc ircraiaeta sence ie te leng 16 
An applicant for the right of contesting r 


~ ‘an entry, who does not give his proper post- 


office address, will not be heard to complain, 7 


bo 
ou 


Against an entry will not be enter Faitiedl os 


where it. appears that the entryman is of 


unsound. mind, and has no curator or guar d- 


ian through whom -his interests may be aoe 
: “protected......-< Waaleeetneseedeucesu se apcs. 281 


An affidavit of, “acocuieal by.c one signing 


the. contestant’s name as his ‘‘agent aud 
- attorney” is pr operly ejected. ......-.4.<». 


245 


Homustrap. | ; 
 The-act of June 16, 1898, in requiring that a 


| under. all contests in. whica the charge is. 
abandonment, it must be proved at the 
hearing thatthe settler’s alleged absence 
~ from the land was not due to his.employ- 
. ment ‘in the: niilitary ov naval service, does 
. not’ prescribe what shall be the measure of 
; “proof. thus required, nor of what it shall. 


consist; and the proof in such case will be - 


_ held suflicient when it. shows with reason- 
: able certainty that the alleged absence was 
not due to such employment and service. 


. 625 
‘The provision in the act of June 16, 1898, .e 


. requiring in-case of a, on the ground of 


abandonment at a time when the: United hae 


: States is- engaged in.war, an allegation in 

_ the affidavit of contest that - the alleged . 
absence of the settler was not dune to his 

employment in the Army, Navy, or Marine ~ 

- Corps of the United. States, is mandatory, 7 : 
_ ‘and non. compliance therewith can not be 

cured: by amendment after service of proc-. 7 
ess in.a contest to which the statute ap- 

_ plies, and in which no appearance is made 


by the detendant tbat onceg taunts Seeaeuas 484. — 
A leave’ of absence is no protection — 

where the . - 

entryman,; prior to such loave, has failed to 

54, 203 


; Page. aa 
e sifidiand ee ge, in a case where the evi- 
' dence is taken before a commissioner, is in. 


INDEX. 


so oo a Page. 

During the pendency of a, agaist a home- 
stead entry, in which the issue is priority 
of settlement, the entryman must comply 

- with the law in the matter of residence; and 
‘his default in this respect can not be cured, 
as against the adverse claimauit who has 
continued to reside on the land, by the 
resumption of residence prior to notice of a 
supplemental charge, on the part of said 
claimant alleging said default and asking to 


be heard thereon ........2----.---------eee- “704 


Where a successful contestant, in & suit 

involving priority of settlement, makes | - 

entry, and is granted a leave of absence, a 

- stranger-to the record in such suit is riot | 

entitled to be heard on an allegation that 

involves the entryman’s residence on the 

- land during the pendency of ‘the former 

contest... 2.2 sus... gee esunieie Mate feces 222 
If an entryman fails to maintain the con- 

tinuity of his residence, during the pen- 

.. dency of a, involving priority of settlement, 
his laches can not be cured by the resump- 

tion of residence prior to the institution of 

pr oceedings by the adverse settler charging 


said default ......- Se diinaceaeten re --- 54,203 


The good faith of an entry woman in se- 
curing a decree of divorce, ag affecting her 
qualifications. under the homestead. law, is 
‘not a matter for investigation through a, 


under the act of May 14, 1880 ......-!... 96,168 


Cultivation of the land embraced within a 
homestead entry is an essential requisite to 
due complianse with the homestead. law; 
and a ¢harge of failure to cultivate fur- | 
‘nishes a proper basis for a hearing...-... owe DGL 


TIMBER CULTURE, _ 

- Against a timber-culture entry, for non- 
compliance with law, will be dismissed, 
| where it appears that.the default is cured 
prior to the contest, and that the entryman _ 
‘if he continues to comply with’ the law will . 
_be entitled to commute his entry under the — 
act of Mareh 3, 1891. Sekauwatae CS ae a 641 


‘Contestant. : : 

The statute giving a pueievoiiee right of | 
entry to the successful, has never been ex- ~ 
tended, directly or by implication, to Indian 
allotments for which conditional or trust: 
patents have issued .....----.nnssccee-sseee 68 
_ A preferred right of entry are the act. 

of May 14, 1880, can not be secured by pro- 
ceedings on protest against an application 
‘to enter... Seen (emsucuee hon icesenebeenesan LOS 

Conceding that one who furnishes evi- 

_ dence on which a patent is set aside is equi- 

. ably entitled to a preferred right of entry, 
there is no authority for recognizing such 
equity as the subject of transfer..........- 178 

A preferred right of homestead entry.can 
not be secured through-a contest instituted 
by a.single woman, if she marries prior to 

the exercise of said right .....-...--.--.... 297 

. Who, during the progress of the trial, 
waives his preferred riglit of entry, is no 
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Page. 
longer a party in intaet and the case is’: 
thereafter a matter hetween the entry man 


- and the Government .......-...------..220.. ‘606 © 


An entry made by a, on a relinquishment, 
during the pendency of a second contest 


_ charging the disqualification of the original 
‘ eniryman and collusion with the first con-’ 


testant, may be permitted to stand, where | 
it appears that the allegations in said con- _ 
test are not supported by the evidence..... 211 


De puty Mineral Surveyor. 


See Land Depar tonent. 


Desert Sumned. - 


_ See Latry. 


Ditehes amd Canals. 


see dtight of Way. 


Entry. 


See Final Proof. 


GENERALLY.. | 
Made hy a contestant, on a celiiquiah a 
ment, during the pendency of a second con- - 


test charging the disqualification of the’ 


original entryman and collusion with the — 
first contestant, may be permitted to-stand, 


where it appears that the aliegatians: in 
* said contest are not supported, by the evi- 


CONC Sorex Oceeicesc er wcte bac eatenue snes 213 ° 
Hainetatement of, that. has been canceled 


without due notice, is not defeated by an 


intervening adverse claim ....-.../....-.-: 283 


DEsERT Lanp | 
Where the entryman, prior to survey, 


. submits final proof, and then sells the land, 


such sale must be regarded as aN assign-. 


~ ment of the entry, proof of which should be 


furnished as required in other cases of as- 


SIQMMENL. -. 2 2-2... nee eee sees cand eeesnees 453° 


There is no authority for the acceptance 


-- of the proot of the assignment of a desert- 


land entry, and of annual expenditure, exe- _ 
cuted before.a cleric of a court of record ont. - 
side of the land district and State in whieh 


the land is situated sa1 2 .cnesscesewdeeee vous 355 


a 


The act of March 3, 1877, provides thatt the 
water right of a desert-land entr ‘yman shall 


- depend upon prior. appropriation, and evi- 


dence which satisfactorily establishes the — 
fact that the entryman has thus Acquired — 


and possesses an undoubted right to the 


requisite supply of water, is sufficient .... 133. : 
Sioux lands opened by act of March a 
1889; not subject to .-..2--2.222.eee eee cee. 54. 
HOMESTE EAD, | 


- A second, under which the cneeemad ‘has 


‘shown «ue compliance with lav, mInay he — 
permitted to pass to patent, where the first - 


was relinquished on erroneous advice, and 
without compensation, and the second was. 
allowed by the local office with full knowl- 


_ edge of the facts ..... pea A ee eaten 305 


_ The right to make a second, under the act 
of Deceinber 29, 1894, is not defeated: by the’ 





ee ae A "Page. 
fact tint the first y Was felinauiatsal if the... 

- eancellation would have been ordered,.on a - : 
' disclosure of the facts to. the Land Depart: 7 


‘The right of a homesteader: to change | 


‘oot his entry to an adjoining farm homestead : 
is not ‘affected’ by his failure to comply . - 


with the law under his original entry of the. — 


~ tract, in the absence of a valid. intervening = 
- | - adverse claim ....- A Series Sa yi od tek tate tots 166 


Embracin g non: conti enous facie: may be 


'. referred to the board of. equitable adjudica-~. : 


tion where the non- contiguity is. caused, by ; 


the cancellation of a part of the entry.on : 


account of a prior adverse. right; and the | . 
: original entry i is made in ignor ance of such | 


adverse claim ace ae eer re ay ~ 921 


: TIMBER CULTURE, 

~ See Final Pr oof... 

Is limited i in acreage to one: fourth of ‘the 
land embraced i in the section except where 


ee such entry is of a technical quarter section: 407. - 


The right to commute under the act of 


March 3, 1891, can be exercised at any. time , ao 


within the- life of the entry by one who can. 
‘show that he has complied with the law for 
the four years pr eceding the application. to 


| Commnte--eeeeeeesneseeeeees veseceeees 21d, 41 


* Equitable Action, a 
see Final Proof; Hntr Ue 


Evidence. 7 | 
Depositions taken avd tr ansmitted to the . 

Jocal office may, be used. on the trial by 

either party to the issue, whether taken i its 


_- . the interest of such party, or at the instance - 
“ of his AA VEPSATY <<. saceee adss 0s se se ceeee DBL, 


Fees. - 7 | 

. The payment of the ‘specified in section. 
2238,.R.S., should be required in all cases 7 
of school indemnity selections made by the. 
Territory of Oklahoma before submitting 


- Where a list of school indemnity selec-. 
tions has been approved without payment: : 
of the statutory, the amount due remains a: 

_ charge agaiust the Territory, but can not be | 
enforced by vacating the approval . . ou ca aca & 
An unearned. cancellation, should not be: . 
delivered to any one.except the depositor, . 
in the absence of due authority shown to — 


Local officers are not. entitled to, collected - 


on approved. . State selections that become. 


. final prior to their incumbency...-.--...---. "318 


Upon the acceptance of an adverse Wits, 2.3 


ing claim by the local. officers they: become. 
_ chargeable with the Hes required by law to 


| ‘Final Proof. | 
+ ‘Noone but a claimant of record is en. . 
- titled to special notice of the intention of a 


homestead entryman to submit. hiececeuee: ‘16 


A. slight mistake i in the spelling of the ap 
“Heant’s name in the published notice of his: _ 


en 











sR - Page. 
intention to: Sine is. immaterial, where. 


‘ ; ne one is misled thereby, and the identiey. Oe. s ae 
, ‘| the applicant is undisputed ........2....+-. SAGs, A Bake. 
WMent.....-ee-2e ere eee ee 716 . - 


A contest against. a timher-culture entry: we 


a the ground of. failure to. submit, within | - 
‘the: statutory period. will not: defeat the: . 
~- vight of the entryman to have said: proof. ~~ 


equitably considered, where itis: submitted. a ; 


~ “prior to notice of such contest and without eee : 
| knowledge THOLOOL soc tec wa mata sete: 


A. tinrber- culture entryman who Submits, 


-* avithin the statutory life of his. entry is en-. - 
_ titled to. credit for each year of actual culti-» 

vation, if: eight years of cultivation are 

- shown See reer rrr eer Ad Savas . “oie é 


if not submitted within ten: days follow-. 


ing the time fixed : therefor new publication — 


. of. notice must be made. fesutitcnee: cee HDB s 
Where notice to. show cause why a an. entr yo. 


Ie 2 should: ‘not-be canceled for failure to submit, 


within the statutory period has been issued, * 
"an affidavit’ of contest subsequently filed 
will not defeat equitable confirmationof the. — 

entry, if the’ showing made in piesa to 7 
_ the notice is ‘satisfactory ....--- ee ne 110s. So 


Forest Lands. 


. See Reser vation. 


Graduation Entry. - 


The pendency of an application to enter a 
lands embraced within a suspended, atthe 


“date of the confirmatory act of Januar y 30, ae 


1897, constitutes no. bar to the operation of = 
TiO Pebiwie tee eaees aces eecash eee ees pend ene) 


‘Hawaii. 


The gov ernment lands of the Republié of. 
Hawaii, ceded to the United States, are by 
' the terms of the joint resolution of July 7, 
: 1898, a- part of the territory . thereof, aie. ; 
- though not subject to disposition inder ex-. 
isting laws ‘are, asthe property of the gov- _ 


i ernment, public. lands of the United States . 32 


the lists to the Department for approval... °72-) WH e ar in gz. 


_ See Practice. 


Homestead. | ae | 
See Oklahoma Lands. 


| GENERALLY, — ; 
Entries in Black Hills forest reserve; in- © 
structions of § September 22, 1899, under the 


| ae arch 3.1899. -.e0ecssueeeeceececees . 190 ~ 
_ receive the same and receipt | therefor ......°245° | | act of Mare a mt 


Land in the actual possession and oc: 
. cupancy of one holding under claim and - 
_ color of title is not subject to entry........ 610 
Cultivation of the land. embraced within © 
an entry is an eesenial to compliance with 


Ae ‘the VARY san oSe wna se stad je een ets esenne BOL 


. Aomarried woman is not. @. qualified appli- 
— cant for the right of homestead entry.. 267,297 | 
A married woman, not the head of a fam- 


ul ily,i is disqualified 4 to make homestead entry. 381 — = | 


. On the death of a homesteater, who... 
leaves minor childr en, and the death of the -_ 
wife, the right. to” ‘the land- vests in said 


ainors under section. 2292, Rk ad and cau. 





-.* March 2, 1889.......... 


IN DEX. 


s : rage 
not be defeated ig a subsequent contest on 
thé ground that the entryman failed to com- . — 


ply with the law in the matter of residence: 275— 


‘On the death of’an entry woman leaving. 

’ minor children, thé father of such children 

having died prior to the ‘allowance of the: . 

entry, the fee to the land vests in said 

minors under section 2292, R. S., irrespective 

- of any question as to their hoy under 

local statutes..-...-- eueis Oemaeee oui oaes 325 
The word “located,” as teed in the act of © 

July 4, 1884, providing for. Indian, is. em: | 

ployed in the sense of settlement, and refers 


to a setiler who is livi ing on the land....... 277 - 


Lhe right of commutation depends. upon 
prior compliance with. the homestead law 
up to the dateof commutation....--.....:-. 260 


‘ADDITIONAL. | 
- An additional homestead entry under the. 
_act of March 3, 1879, can only he made of - 
Jand adjoining that embraced within the 
original entry ..:- b atekd crates ans wad iee ee . 647 
An-additional entry under section 5, act 
of March 2, 1889, can only be made of land 
contiguous to the tract embraced within the 


original entry .-....-.....-- eh Wore edt eiced 217 


A.widow, who perfects ‘title under the 
homestead entry of her deceased husband, 
is not entitled to make an additional. entry 
of contiguous land under section 5, act of 


The right to make an additional entry 
under section 6, act of March 2, 1889, is lim- 
ited to persons ‘entitled, under the provi- 
sions of the homestead Jaw, to enter a- 
homestead;’’ hence a quarried woman can | 
not be allowed to make such an entry in the 
absence of evidence showing that she i is the | 
head of the family ............222..22eeene 647 

Residence on the land entered, is required 
in case of an additional entry, made under 
section 6, act of March 2 , 1889 pitas aratoees 217 


ADJOINING: FARM. | 

. The statute authorizingan adjoining farm 
entry does not provide for. the privilege 
where the applicant has theretofore exer- 
cised the homestead right, though for a less 


amount than one hundred and sixty acres.- 216. 


SOLDIERS’ ADDITIONAL. 
A soldier’s additional homestead right 
may, in the matter of the acreage the soldier 
_ is entitled ‘to thereunder, be divided on the 
basis of legal sub-divisions, and, as so 
divided, assigned to different purchasers, . 
each of whom.will take by such assignment: 
the right of location to ‘the extent of his - 
purchase ....... Okeke eanels eb heet ensues 643 
There is no cube requirement. that 
. the tracts located under @ soldier’s addi- 
tional homestead right.shall be contiguons, 


or form.one compact body of land...... 599, 643 - 


If under the existing practice a certifi- 
cate of right was issued to the soldier in 
his lifetime, and it-is satisfactorily shown 





7 | . ©. Page, 
that said. certificate has ‘peen- lost or | 
destroyed, a duplicate thereof may issue | 
on the application of the persona] repre- - 


3 sentative of the deceased goldier............ 658 


~The Department will, vot undertake to- 
determine rights claimed. ‘under an alleged 


_assigninent of a soldier's additional home- — 
stead privilege, in the absence of an appli- — 


cation. for the exercise of said privilege. ... 273 
If a.soldier, entitled tomakean additional 


_entry dies without having exercised said 


right, leaving no widow er minor orphan’ 


‘children, the right to make entry vests in _ 
_ his personal representative; and a dupli- — 


cate certificate of said right may-issue, ir. 
the name of the deceased soldier, on the. 
application of the executor of his estate, it _ 


~ being shown that the original has been lost | 


OF Destroyed sscusfewce txvexsalaccaveceens 510 
The. widow of.a deceased soldier who 


| ~ makes entry under section 2307, R.S., in her . 


own name, and perfects title fiegeto: 
‘exhausts her right under the homestead . 


COW Sie si iciwan weeelae ete cceeee ocesemeetatics es | ea 


The widow of a soldier is not entitled to ss 
make a soldier's additional homestead entry, 


-if the soldier, at the time of his death, had 


the right to make an original entry of‘and | 

perfect title to the full quantity of one hun. 

dred and sixty acres ......-..+-+..-2..----- 636 
The right to make a soldier’ 8 additional 


homestead entry, ifnot exercised during the. 
-litetime of the soldier becomes an asset of ° 
‘his estate, if there be no widow or minor 
orphan children entitled to such right na |: 


| Imdemmity.— 


- See Rail oad Grant; School Lands. 


“Indi an Lands: 


See Reservation; Right of Way. 

Circular of March, 28, 1899, with respect 
to payments required for Sioux lands under 
the act of March 3, 1899 ....-----.-.2.2.:--. 598 

The provisions of the act of yanuare 14, 
1889, with respect to the disposition of the 
ceded Chippewa lands, do not contemplate 


- the allotment of Jands that have been duly 


classified as ‘pine lands”. in accordauce 
with the terms of said act.--.-.... eee -119 
The special provisions of the act of Jan- 


_ uary 14, 1889, for the disposition of theceded 


Chippewa lands, take them out of the class 


of lands. subject to allotment under section 
' 4,act of February 8, 1887.........---..-.... 132 


The right to select any particular tract 
for.an allotment under the act of January 
14, 1889, or under the provisions of the gen- 
eral allotment act relating to reservation 
Indiaus, does not depend upon DORs settle- 
ment and improvement...-..-...---.c2---0- 408 
The lands known as the ‘“‘ White Oak 


Point Reservation ” were added to the gen- » 
eral Chippewa Reservation by Executive 
_ .order of October 29, 1873, and Indians resid- 


ing at White Oak Point should therefore he 


a of the treaty of February. 22, 


ae issuance of the trust patent, without heirs, 





i. kee nae Ce - Pager 
regarded. as. residing on said genera Ae reser- — — 
vation, and entitled to remain thereon and - 


= take allotments’ of agricultur al Jands any: x 


where “upon said reservation, : under the. 
- proviso to section 3, act of January 14, 1889. 408 
‘She amount of land that may be acquired — 


by a religions socicty wader sectiou 18, act” 


ae March 2, 1889, is limited to one bundred © 
i and sixty acres atny one POlibe «sseen eG,’ 331 
Under the provisions -of section 21, act . 
of Mar ch 2, 1889, opening to settlement and > 
entry ‘the Great Sioux Reser yation, the lands | 
therein are not subject: 10 disposition under 
. the desert- land: JawS...-.-02-.-- 0-2. sees: = 
No conveyan ce of lands, allotted to Peori ia. 


and Miami Indians under the act of March: 


9.1889, made by the allottce, or his heirs, 
within the period of inhibition named in. 
. the statute, has the effect: of transferring ._ 

tithe until approy -ed by the ary of the | 

: ‘Interior. pie tues tiene eh ame thea aale 
The right of a an Indian to. the lands act rte 
ually surveyed for, and allotted to him, but 

’ emitted from the trust patent by mistake, is” 


not-defeated by the erroneous » inclusion of | 


such Jands in the schedule of lands opened ‘ee 
- to settlement by proclamation; and sibse- 

. quent adverse claimants for said lands are. — 
“bound to t take notice of the: occtipancy and” 


% possession of the allottee -...-.22....66- 24) eels 7 


- The word “located, * as used in the act of a 


_.. duly. 4, 1884, in prov iding for Indian home- 

- ‘steads, is employed in -the sense of settle: . 
ment, and refers toa settler who 3 is: ivi ing | 
- 4on the land. :-..... peda eancee ccc ee eersannae 277 


The right at entry accorded i in Article VI-- 


per sons named therein, in the absence of .- 
van application fora specific: tract, is no bay. | 
‘to subsequent, Congressional provision for: - 
the disposition of a part of the lands ceded = 
by said treaty of 1855, if a sutticient quan- | 

tity 1 thereof to satisfy all claims under is _ 


Mi Ar ticle ¥I, yot remains subject: thereto. eee a 


Ge. “In. deter mining the ownership of Puyallup , 
et, allotted Jands the rule of descent, as to the | 


a hob g a. ee oo, 
-vights of. white men who have. marrie ius ‘Mineral ua nds. ae 


‘Indian. wolten, is unaffected by the provi-- 

sions of the act of August, 1888, as saidact.- - 
_. does not extend to allotments but is: ‘limited — ~ 
aa in its application to tribal property :...-.-. 
~ When an Indian allottee dies before the” 


all rights under the allotment become. ex: 


tinct, and the allotment should be Seat oe 


: Colville lands opened to settlement ;. 
structions of April 12, eens 
. The. velinquishment of au-Indian: allot. 
. ment is not effective until approved by the 
- Secretary of. the Interior ; and, pending de- 
a partmental action on such. relinquishment, 
no intervening claim to the land should be. 
allowed. tuations Soa Caco ee caeeceweaes baeset! 


Insanity. : 
‘See Contest. 
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| Isolated Tracts. | 


providing for the sale of -...----.-2-+2.--:- 3 

_ Thelaw with respect to the saleof, doesnot 
Tequire that the Commissioner shall order . 
5 such lands to be sold, but clothes him with - 





INDEX. 


“The. water reserve lands restored to: thie _ 


i. ~ patide domain by the act of June 20, 1890, 
“were, by the express terms of said. act, made ne 
subject to “homestead entry. only,” and 


hence are not-open to sale und er the statutes * 


a dis scretion to place. them upon the market, 


939° 


‘and the refusal of theCommmissioner tomake 
- such an. order will not. be disturbed, where a 
“no abuse of his. discretion appears.......-. 


‘The statutory an thority conferred upon - 


the Commissioner in the matter of ordering | 


the sale of, is limited. to tracts that. amount ; 


to less than oue- quarter section as described 


by the public. land surveys, without rez gard. oe 


to the facb that such quarter section may 
contain less. than one bundy ed and. ‘Sixty — es: 
. 878 en 


abe airact becomes. isolated by remaining | 


; unappropriated for three yearsafterthesur- —_ 
: rounding laud has beeu ‘entered, tiled upon, | _ 


~ or sold by. the government, ” and entry is 


Land Depar rtment. 
- A deputy. mineral surveyor, while. ‘hold: . 
ing such office, ig Sotualtet as a mineral - 


1855, to the OP. QMAYMAM «6. oes bees eee beer eaten a 


Aes mineral surveyors are. disqualified as: appli- 
_cants for. mineral litid cetcds eel eee 


* then made of said tract, it thereupon. loses ~ 
_ its: status as an isolated tract; and if the 

7 entry is thereafter canceled said tract will 

- not again become isolated until ‘the expira-” 
tion of thr ee years Fre om the date ot cancel. 
lation . weees eh dee seeseaeeetesederetoeetcs eas: 


Under. the prohibitive provi isions- of gec- 
tion 452, R.S. , Survey ors- general and deputy 


Lieu Selection. ms 


See Reser vation; sub- title, Forest Lands. 


| Marriag @. a 


See Homestead. 


See Townsite. = 
The publication and posting of anotice of 


a hearing ordered on the applieation of a 


mineral claimant, to determine the charac. 


ter of a tract of land returned. as agricul: 
tural, and listed as part of an odd-numbered 
> gection within the primary limits of a rail- — 
_ toad grant, is not: sufficient ‘notice to the e+: 
company of said heariig.......-:.2...2--- Fs 


‘To justify a hearing as-to the character: i 


of land classified under. the act of February. - - 
26, 1895, where the: ‘protest i isnot filed.until.. 


alter the prescribed time, and after the ap- 


--proval of. the classification by the Secretary. : ety 
of the Interior, such a showing of fraud in | 
‘the classification must ‘be made as would 

_ condemn and avoid it, if sustained by pr oof - 
ms produced at the Retiring y-ses2 eh. 5: a 


Pago 
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‘s protest against the classification of 
lands justifies a hearing as to the character 
of the land, where it is shown thereby that 
the report of the commission, on which the 


” Secretary-ot the Interior approved the. clas- 


~ sification, was false, aud a clear misrepresen- 
tation of the character of the land ..... 

Coal and mineral lands are not snbject to 
election by the State of Utah under section 
7, act of July 16,1894; but lands.containing 
building stone may be taken thereunder. .- 
.- Land chiefly valuable for the gypsum and 
petroleum. contained therein can only be 
disposed of nnder the laws governing the 


sale of mineral land, and. hence is not sub- 


_ ject to school land indemnity selection... -: 
' Prior to the. approval of a scitool indeimn- 
* nity selection the land embraced therein, if 
‘tmineral in character, is open to exploration. 
and purchase under the mining laws-....... 
.‘Land more valuable for the deposit of 
sandstone therein than for agricultural pur- - 
poses is mineral in-charaeter, and should ‘be. 
so; classified under ‘the act of eolenery. 26, 
Lands: chiefiy valuable for their, deposits 
of asphaltum must be disposed of under the 
_ laws relative to the sale of mineral lands.. 


102, 675. |. 


69 


181. 


269 ° 


Land chiefly valuable for the. marble and 


slate contained therein is mineral in charac-. 


A certificate of the ocation of a mining 


 elaim ‘is not in itself sufficient evidence of 


_ the mineral ‘character of land to overcome 
a an agricultural return.......--. eataeumee Z 


Mining Claim. 
GENERALLY. © 
‘Lands containing gilsonite, peniialtvan 


Vea elaterite, and like substances, situated in. 


the Uncompahgre Ute Reservation, have . 


181- 


’ 


been, since the date ot the Executive order. 
- creating said reservation, and still are,ex- . 


- « cepted from the “operation of. the mining 


The tide lands of Alaska are not public 
lands bélonging to the United States within 
the meaning of the mining laws; and no 
rights whatever, with respect to such lands, 
cain be acquired by exploration, occupation, 


a 


- location, or otherwise, under said laws.--..895* 


A deputy mineral surveyor, while’ hold- 
-. ing such office, is disqualified as a mineral 
; Nt YMA sse orb casa es Ses Wutnek aie toees ; 
Under tho prohibitive provisions of sec- 
tion 452, R.S., surveyors-general and deputy 
mineral surveyors are disqualified: as ap- 
plicants for mineral land. -. god aise ndioaais 
A. mining location made by an ‘alien is 
not void, but yoidable;.and a subsequent 
declaration of intention to become a citizen, 
_ made by the locator. prior to the inception 
of any adverse right, relates back to the 
date of the location and validates tbe same. 
To entitle an applicant, who has declared 
his intention to become a citizen of the 


2967—VOL 29 





76° 


164, 


48 Ps, 


— 


_ are equivalent in meaning 


wv i 


United States, to a. mineral patent under 


section 2319, R. S., it must appear that such 


53 


Page 


intention is a bona jide existing one at the . 


time of purchase... .0.s.cscseecseseesceens 
Proceedings instituted to secure a min- 


eral patent by one who is without interest 
in, or control over, the lands applied fox, are 
without statutory authority, and must be 
vacated 


ee ee ee ee ee ee ey 


602 ~ 


-In controversies between parties claim-. © 


ing public lands under the townsite and 


mining laws, respectively, the phrases 


“lands known to be valuable for minerals,’’ * 


or: ‘for mineral deposits,” and ‘known 
mines,” or ‘‘land containing know1 mines,” 


ee ee ey 


Section 8, aut of June 10, 1896, authorizing - 


mineral entries of lands former ly embraced. 


in Fort Belknap Indian Reservationcontem- | 


plates that such entries shall be made in 
accordance with the procedure set out in 
sections 2325 antl 2326 of the Revised Stat- 


The act of May 10, 1872,: prescribes, ‘the: 
only method by which a patent can be’‘se- 
cured for a mining claim located prior to 
its passage, and tor which an application 


for patent was not pending .at.said date, 


and also.the only method by. which the 
owner of such claim can prevent an adverse 


158- 


but junior claimant from obtaining a pat- - 


ONO TNOTEION 4c .kac cet sslads week aece% 
4 Is not intended. to be- 


* Section 2332, R. 8 
an independent provision for the pitenting 
of a, but should be construed. with | ‘other 
sections of the Revised Statutes npon the 
same subject, and when so construed held 


to mean that evidence of the possession and 


working of u, for a period eqnal to the time 
prescribed by the local statute of limita- 
tions shall be considered as establishing the 


location of the claim and the applicant’s. 


right thereunder, ‘‘in the absence of any 
adverse claim,” 


but that whatever else said. 


section was intended to dispense with, it — 


does not dispense with the requirements of 


section 2325, whereby the existence of an 


adverse claim is made known to the Land 
Department, aud protection accorded to ad- 
verse claimants. .....-.-...-.-0-0-6 401, 426, 

A deed in escrow to land embraced within 
a mineral application, not delivered until 


after entry, does not defeat the right of the © 


ese ene 


applicant to make entry of such land 


LOCATION. 
Direction given for the modification of 


Rules 7 and 8 of the Mining Regulations... .. 


Theright of the locator to follow the strike 


470 » 


668 * 


of the lode ceases at the point where the lode 
crosses the line of the location; but the -va- 
lidity of the location is not affected by.the | 


fact that the lode crosses the side line thereof 
In-the case. of a location on a horizontal 


G62 *. 


or blanket vein, the apex of the lode is co- 


extensive with the distance between the 


89. 





whee ‘side li nee of the location, and every part or 


tog much the middle of the vein, within the in- 


ger upon the surface of ‘the ground by the loca: 
: _ veins along their course or strike, except in - 


: lines of the Aen Be Swaturcnaene alan 
= ee abt be divested by. leaving out of the certif- | 
 °. deate of amended: location the name of an. 

che original locator, unless done with the knowl- 

. edge and consent. of said locator. .....2..06. 


- default i in the performan ce of annual assess- 


. ; - entry, | 
Se APPLICATION, 


ss --tertained. 2...) vee Saint eae aielse ls “aie eye ieleckieieles win als 


- for is embraced in Dear pending applica- 


~'. of the claimant, his agent, or attorney...... 


office on account of a prior conflicting appli: 
>. gation, to call upon said office for the record 
_ . inthe ease of such conflicting application, 

-. where the report of said office with respect 


: : “within a reasonable period after the required - 
—_ publication, or after the termination of pro- 
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point of such apex within these limits ‘is as 
tent and meaning of section 2390, R.S.,.as - 


_any other part: 
“The location of a mining claim, as made ; 


A ee 


tor, determines the extent of his rights be-: 
‘low. the surface, and the end lines of the 
location, as. establi shed by him’ on. the sur- 
face place the limits beyond which he may, | 

=: “not go in the appropriation of any vein or: 





acase where it is. dey eloped that the loca. 


. tion has been placed, not along, but across ; 
_. the course or strike of the vein; in which 
OS. cevent the side lines of the location become 


- “the end lines, and the end lines the side - 


The title acquired by ori ‘gin al location can 


a-" relocation of the land. embraced within 
a subsisting mineral. entry, based. upon a 





- ment-work -prior.to the allowance of the 
can not be made; errr Setexekeueers 


An application ’ for patent under. the min- 


ets pig laws for land embraced in an existing , 


- mineral entry should a be accopted or-en- 


A mineral applibation should not, be al- 
lowed for. land embr aced within a prior sub- 
sisting homestead entry: Seer ee rer esas 

An application for mineral patent should 
not. be: accepted - where the ground applied*:. 


Oe ee ee eee | 


‘The signature to an application for the 
‘survey of a, should: be in. the handwriting «: 


ane single application may. embrace, and. a 


ar ‘single patent issue ‘for. placer aud lode: 


. _¢laims, where the land’ involved lies in one 
* body or piece, bas. been claimed or located 
_ for valuable deposits, and the several claims 
| havea a common ownership ... 
op is not incumbent - upon. the: General 


Semmeertereec eeu eate a A 


Ge Land Office, in cousidering a mineral appli-, 


cation that has been rejected by the local 


thereto is not specifically traversed: ...-.. ! 
7 The mining laws contemplate that. pro: . ° 
ceedings tuider an application for mineral’ 
patent should be prosecuted to completion. 


_ Geedings on adverse claims, if any are'filed, | 
> and. failure so to do constitutes a waiver of 
_ mene secur ed under, the oenueron 62, 401, 680 





INDEX. 





By the failure to » piodecnté a, mineral ap- ee 
‘plication to com pletion. within a; reasonable . 


‘period after publication, the: right. to the: 


mining claim is not: lost, but the: ‘right Oe, 
the assumption « declared by. section. 2325, R:. 
S., that no adverse: claim exists” and that . 
the: applicant is entitled: to a parent upon. 
payment forthe land.. 
-. The case of Cain et al. v. "Addenda 1} Mining 
Co., 29 L. D., 62, cited and distinguished. Seis 350 Es 
An applicant for mineral patent who, after | 
publication of notice, ‘permits: his. applica-- 7 | 
tion to liedormant, fora term of years waives. . 
thereby all rights seoured under said appli- < 
cation, and must proceed anew in order. to. 
secure an entry... . ; 
A mineral applicant. by failure to prose- 
cute his application. to completion, within.a, 
-reasonable time after the expiration of the. 
period of publication of the notice thereof, - 
waives all rights secured. by the earlier pro- - | 
ceedings on his application; and in a case, 
arising on the protest. of one claiming under. a 
-an alleged: adverse: right acquired after the’. 
‘expiration .of the. period: of: publication, » 
where: this rule ‘has. ‘been applied by the | 
Department, the: subsequent withdrawal of «| 
the protest will not operate to relieve the - 
applicant . from tho sods cunence: of his. 


Delay in seeieoniin's a, right, to a miner al. 

patent nnder a judgment obtained i in oppo-. 

. sition to the application of another, as well - 

as delay in perfecting g. such right under one’s. 

own. application, may amount to laches ake 
as will entail a loss of the picptnoamizet by. = 

- the prior proceedings . seerdesseenpereeerees 461. 


-. DISCOVERY AND. Expexbrrvnic,” Sere 
‘A: single discovery i is sufficient to author: — 
ize.the location ot a. placer claim, and may, 
in the absence of any claim or evidence to. 
the contrary, be accepted as establishing | .: 
the mineral character ot the entire claim...” 
sufficiently to justify the patenting thereof, aa 
but such single discovery does not conclu: - A 
sively establish the mineral character of all. __ 
the land included i in the. claim, so as to pre: as 
elude further inquiry in respect thereto.... 
An entry allowed: of two overlapping. 


mining claims located and held bythe same. a 


person and resting on separate discoveries 
of parallelveins, may be permitted tostand, 
notwithstanding the fact that the discovery os 
forming the hasis of the later location was. | 
mado within the limits of the earlier, whers - 
the overlap is excluded from the official sur- 
vey of the earlier location; the later loca- 
tion being treated .agan abandonment of the: ES 
earlier to the extent of the overlap. oeeerees 8 
Labor’ -and improvements, within the - 
meaning of the statute, are deemed to have 
been had upon.a mining claim, or wpon sev. 
eral claims held in common, when the labor 
ds performed or thoimprovements are made 
in order to facilitate the extraction of min- — 


ie orals from the élaim; ox the claims. in coms wo 
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' mon, as the case may be, though such labor: 
and improvements may infact be outside 
the limits of the claim, or claims in com: 
mon, or on only one of the several claims 


‘held i in common ....-. sotentsneter wieneatees 642° : 


_In order that labor performed or. improve- 
“ruents made upon one of several mining 
claims held in common, or upon ground. 
outside the limits of such claims,may be 
_ accepted in satisfaction of the statute as to 
all the claims so held, such claims must be | 
adjoining or contiguous,.so that each claim . 
thus associated may be benefited by the. . 
work done or improvements made..-.....-. ‘bAQe 
Where expenditure in labor or improve-. : 
’ ments relied on is had on one only of sereral 
adjoining or contiguots claims held in com- 
mon, it is incumbent wpon the applicant for - 
_ patent to the claims so held to suowthatsuch . 
expenditure was intended to aid in the de- 
 -velopmentof all the claims, and thatthelabor 
- and improvements areof such acharacter as_ 


to redound to the henefit ofall.........-.. ~- 542 ; . 


W herethe labor and improvements are not’ 
upon the claim, -or uponany of several adjoin- 
ing or-contiguous claims beld incommon, but _ 
outyide thereof, it is likewise incumbent 
upon the applicant for patent to such claim, 

’ or claims in common, to show that the labor - 


' - and improvements Vere intended toaidin the ° 


development of the claim, or clainisii1Cém- ~ 
mon, asthe case may be, and are of a char- 
_ acter suitable for the purposes intended. - -. 
Labor or improvements intended for the 
‘common benefit of several non-contiguots. 
mining claims can not be apportioned to the. 
* different claims in satisfaction. of the re- 
quired expenditure thereon, for the reason. 
‘that to do'so would be to credit each claim 
with an expenditure made in part for the 
benefit_of other claims not associated there- 
with as claims held in common within the 


- 543+ 


meaning of the law.....--. dace he Alt tn “ia ce AD 


A certifieate of the surveyor: -generalshow- 
‘ing the statutory expenditure of. five hun- — 
dred dollars within the period of publication. 
may be accepted, though not filed until after _ 
the expiration of such period............... 491. 
Where a mineral application embraces 
several locations held in common, and by 
protests and adverse claims itis prevented 
from passing to entry prior to July 1, 1898, 
an expenditure of five hundred dollars upon. 
the group is sufficient, under amended rule . 
53 of mining régulations....... Vita a Gesell “491 5 
‘Under an application for mineral patent, 
which. embraces several locations held in 
common, and is made and passed to entry 
prior to July 1, 1898, proof of an expendi- 
ture of five hundred dollars on the group 
of claims is sufficient, under ameter =e 
53 of the mining regulations ...--...-......7, 83 t 
Under amended rnle 58 of the mining regu- 
lations proof of an expenditure of five hun- 
dred dollars on a group of mining locations 
held in common and embraced within a sin- 
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gle application. is suficient, where the ap-. 


plication is prevented by protests from 
passing to entry prior to July 1, 1898....... _ 88 


_ The proviso to rule 53 of the mining regn- 


| lations, with respect. to. the. expenditure to. 
be shown in the case of an application for - 


several locations held in comon, is not ap... 
plicable, where the failure of the applica- . 
tion to pass to entry before July 1,1898,is _ 


due to the applicant’s delay in furnishing 


the surveyor-general’s certificate. as to such 


i expenditure diceene hate ebetiaws cas tema ot . 495 


_ The proviso to rule 58 of the mining regu- 


Jations with respect to the requisite show- 
_ ing of expenditure under an application for 
- mhineral patent that embraces several-claims 
held in common, and does not pass to entry 


prior to July 1, 1898, is not applicable, if 
the record fails to show that such applica-' 
tion was prevented from being passed to- 
entry, prior to said date, by preiees or ad- 
VOPS6 CIA 4 hs Socaeenoene sem des sae vuee me 605. 
The fact that the requisite spend tune’ - 
on a mining claim is not shown to have 


been made prior to the expiration ofthe’ 


period of publication of a notice of appliea- 
tion for patent is not material, where anew - 
notice of the application is subsequently 


‘published under which the proof of expendi- 


tureis regularly furnished.........--...... 635 
The statitory expenditure required as a. 

pre-requisite to mineral patent nrust. be 

shown to have been made upon, or for the 


benefit of, the claim as presented for pat- 
MOM oad son af oes omew eu as eae os dee ..- 156, 315 


~The annual expenditure in labor or im-: 
provements, required ‘by section 2324, R. S.,’ 
is solely a matter between adverse cintmiants 
for the same mineral land, and goes only to 
the right of possession, the determination of ~ 


_. which is committed to the courts, and not 


to the Land Department; a hearing, there- 

fore; involving such matter, should: not be: 

ordered by the General Land Office.-.. 302, 401 
‘Annual assessment work is nota condi-  — 


‘tion to obtaining patent, but only a condi- 


tion to the continued right of possession.to —— | 


‘an unpatented claim as against, other and 
_adverse claimants, anda failure to perform 


such work furnishes no reason for the can- 

cellation of an entry, in the absence of an 

adverse claim legally asserted.....-..-.-.-. «164: 
_A hearing should not he ordered on ques-. 


tions involving annual expenditure on’ a 
- mining claim, and the alleged reloeation. 


thereof by reason of se to perform such 
PRPCHU UTS sec ece kee wcus tax cceuswes cosex 2470 
-An allegation of failure to ee the 
annual assessment work will not be con-. 
sidered on the protest of one. who has no: 
standing as an adverse claimant under the 
Stat b6r acta wcecl dc tiene eet cut w. 230° 
A failure to do the required annual assess-_ 
ment work on a mining claim can notbe taken 
advantage of by a claimant under the agri- 
—— land laws, but only by a mineral 





section . 


ne = 


: claimant aie. saver such failure and before. 
resumption of work, Telocates the land 
. according to tho mining Jaws 


ee 


- A co-owner, who is entitled ae section A te 


2324, R.S., to “succeed to: the interest of a 


| ‘delinquent. co-owner, on his failure. after . 
notice to contribute his proportion. of the» 
annual expenditures, does not lose such 


» right by the sale ot his own: interest in 
_ the mining claim before the completion of 
under: - eed; 


; proceedings » begun bY: him 


a ee ee ee ee) 


‘SuRVEY. | 
. If, after. the 
survey of a, a relocation. is made,. ‘embrace: 


ing. ground not included in the original 
- order, a new order of survey must be we 
its proper 


obtained, which. should. bear 
number i in the current. seriés - 


ee ee ee ee 


— An: official survey. of a placer, must ie 
-. furnished, if the description of the lands, 
= for. which: patenti is asked, can not: be made . 


__ to-conform to. legal subdivisions of the @pub- 
lic land surveys... bias tee ee ee : 


the: surface | of. ‘contticting © and» excluded 
claims: under subsequent locations: anelesnes a 
— To include. land properly subject to loca. 


tion the survey of a mining claim may: be - 


~ extended entirely across a prior excluded. 
location, and the end line established. ‘at 2 
_- point within a junior excluded location. .... 

In the case of an application for mineral _ 
patent that embraces more than. one loca- 
tion, the. survey and plat. must so exhibit. 
the. boundaries as. to clearly, define each 
; location 
Land below high- water mark: of a: wiean- 
dered stream QLissouri River) should. nob. 
be included within the survey of a mining 


ee ee ee fae ee ewes | 


me Notice. 


one - The -notice. of application zetjuited to. 8 ie = 
- Ascated on a mining claim is an integral. 


issue of an ‘order for ‘the: 


and. essential part of. the notice of such’ 
application, which the statute reqnires to 
be contemporaneously posted for sixty days + — 


io . on .the claim, and in the local land office, ae 


and to be published i in @ newspaper. It any 


A mineral entry regularly canceled should. 


not be reinstated in the absence. of posted. ves 
and. published ‘notice of the application. oa 


therefor, in the. same manner, and tor the 
" game. time, that notice of an ‘original appli- : 


cation for: patent is required to be given,. 


and. then only if if appears that no adverse 


. claim exists, or if adverse proceedings: 


have been instituted that. they terminated 


| favorably to the applicant. see dedoecee eee 


An error occurring inthe published no tice ea 
i of application for mineral patent will not be 


held suit oiant to. require, new r notice, where 


iar aes 


Page. : 





pee . , Page. 
. Steis of a “sharsoton hoe to jie: aa the: 


different: furms of notice, as published and — 


ind 


A published. notice ot application for min- - 


# published notice of application for min- 


F eral patent is sufficient, in the matter of de-" 





“one of these three notices is insificient, ~~ | 


-. they are all rendered valueless. ..+-..-+..-- 467. |. 


ee | 


eral patent that shows no connection of the | 7 
claim with a mineral monument, or cor ner 
of the public survey, is fatally. defective... 


a 


prejudice thereby i is shown or alleged, and 


Fs a meets the. requirement of the law....-....- 
368 «|. 
To hold. land lawfully iaeladed: in a: loca- gt ee 
oF tion the lines of survey may. be. laid. ‘upon 


ee ee en 


ee 


‘The mining eorultpns do not require’ 


thatthe notice of application for mineral | 
eee patent, as: posted or published, shall contain: - 


a description of the lode line; refer ence being | 


es made in these notices to the official ‘plat of.. 
-gurvey.on which is indicated the general 
i course or direction of the vein 


senmam ew enews 


jane ADVERSE. Cram, 


The statutory provisions lin iting the time . 


- within which an adverse claim may be filed 
- aremandatory,. and the Land Department is is’ 
- without authority to extend said period: .-. _ 467+ 
 . Upon the acceptance of an adverse claim: 
~ by the local officers they become. chargeable . 
| with the. fees required by law to be paid, 

|. but the time of the actual payment thereof: 
to said officers is not. necessarily material as 

affecting the question of the vay of the 
si filing of said claim - 


Pe 


posted, when taken together show with. ac-. : % a 
curacy. the location: and boundaries ot the’ 
land included within the application - 


58° 


92 + 


: scribing the claim, if the notice; taken asa - 
- whole, desig nates the situation of the appli- 
-cant’s claim on the ground with substantial ; 

“ accuracy - 

Clerical errors in pete: and. publiatied Be eae 
notice ot application for mineral patent. will - 
~ not be regarded as materially affecting the 

validity: of. the notice, where said:errors are. 
not. calculated. to mislead or deceive, and no 


. 49Le 


ne it appears ‘that such notice, taken as a whole, | we 


It: is not necessary to give vhe names. of © 


-. all adjoining and ‘conflicting claims in the — | 
- notice of an. application for patent under.- | - 
_--seetion 2325, R.S., but only such as fanaa oe 

dee the plat of survey 

oO WALE not’ he permitted to pass to. ontene. 

if ‘where i in the description thereof, as ; appear-. 

'| ing in-the surveyor’s certificate and the no- | 

_. tice of ‘application, the name of the county, ~ 

- in which the claim i is situated, is incorrectly — 


: given 154, 289 « 


Section 2825. of the Revised: Statutes. is. ae 
statute of’ ‘repose only so far as to bar. the. gigs 


assertion of adverse mining claims not filed 
- within the period of publication, and does ~~ 
not relieve the Land-Department from.the 

‘duty. of ascertaining: whether. the land: 
|. sought to be patented is ‘mineral in char-. | 
. acter, and. therefore subject. to apootien 
.. under the mining laws ; 


oe ae 


' A-protest against a mineral appneation . 


po 


_ alleging adverse ownership, filed by one who» 
. asserts no adverse claim i in the manner Dre: 


INDEX. 


lands; and a suitef such character does not 
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vided by: section 2396, K. &., anesents no ques- warrant a stay of proceedings on an appli- 
tion for the consideration of the Department, . cation for a mineral patent.......-- scene's 522, 
-except in so far as. the claim of ownership The withdrawal of an adverse claim is a 

may operate as an inducement to accord the — waiver of whatever right the claimant had” _ 
protestant the right to be heard on appeal under the mining laws to the: ground in -- 
under the rules of practice.........----..-- 230, conflict, and leaves the possessory. right 

A protest filéd as the basis of adverse thereto in the applicant for patent ......... 89+ 
proceedings is snfficient, if it clearly and The pendency of proceedings in the nature a 
definitely notifies the mineral applicant of of an adverse suit, instituted for land ex- 
the nature, boundaries, and extent of the cluded by the applicant for patent, does not. 
alleged adverse right....... neti Saddekewaels 460 warrant a stay of action under a subsequent — 

Ad uncorroborated protest against 2 min- -application filed by said adverse claimant 
eral application, involving matters subse- for the excluded wround........------..--- . B01 
quently made the basis of “judicial proceed - Proceedings in the form of an adverse - 
ings by the protestant,.is not entitled to suit, instituted by one holding’ under. an 

. further consideration’ by the Depariment, existing mineral entry, as against a‘sub- . 
~ as tomatters in issue before the court wheré ' sequent = mineral application erroneously . 
by stipulation of the parties the judicial accepted and entertained by the local office, — 
ie proceedings are dismissed.......-...--.---- 83 | - do not constitute a recognition of the valid- 

An allegation on the part of a protestant | ity or regularity of such application, or 
that the allowance of a mineral entry as have the effect of divesting, waiving, or 
applied for will injuriously: affect the extra- suspending rights acquired under theentry. 114 - 
lateral rights of the protestant, does not One who is entitled to a mineral patent . 

- present, in the absence of any ‘surface con- under an ‘entry, made after due compliance 

. flict, a question of which the: Department with statutory procedure, is not required 

_ will take Gognizanee ....-..-.-.2--2--0leeee 662 to file an adverse claim as against the sab- 

” The statutory assumption declared in sec- - . sequent application of another that.em- 
tion 2325, R. S., that no:adverse claim exists, braces part of the land so entered.--.....- . 160- 
where no such claim -is filed in the local The departmental decision in ve Little ~ 
office during the period of publication, has . Giant Lode, 22 L. D., 629, did not hold that 

_relation only to adverse claims which might _ the proceedings acidey consideration there- | 
have been made known at the local office in constituted an adverse suit as contem- 
during that timG:sces stock octicceessad.cane 302 plated by section 2326, R. S.. but that under 

The determination. of questions with re- the tacts shown a stay of proceedings was = 
spect to the right of possession as between AVATIAM CEO ccc Se oases cde woe nc eee aes 194 - 
adverse minéral claimants rests solely with : ; , 
the courts; and the manner in which a court ENTRY. | 7 

-ascerLains the facts, whether by stipulation On the payment of the purchase price of 
or otherwise, upon which it renders judg- a tract of mineral land and: the allowance 7 
ment is a matter that im no degree’ affects of a mineral entry therefor, the. right of the 

_. the conclusive and. binding force of such applicant to receive a patent corresponding 
judgment npon the parties - to the suit and to his. entry i is complete, and precludes the 
the Land Department.....-..2.222.,.--.---. 388 acquisition of any adverse right while’ said 

_iIn.a controversy between one claiming -entry remains of record..---..-.--......-+- 373 
under a townsite entry and patent, and an- ' A mineral entry made on the joint appli- - 
other under a subsequent anplication for cation of several parties, some of which are 

~ mineral patent, the qrestion as to whether - without interest in part of the land entered, — - 

_ the land contained, at ths date of the town: niay be permitted: to- stand, where such © 
site entry, known mines, or was embraced parties subsequently acquire by proper 
in a valid mining claim or possession, must conveyances a complete chain of title, and — 
-be decided by the Department; a decision ‘make due showing thereof Uhat is satisfac- 
of that question by a court would not bind tory as between. the applicants and the — 
or conclude the Department, or relieve it POVerNM Glib. <0 fu gutes Late Ae 208 - 

‘from the duty of making its own decision _ Amineral entry should not be allowed at. 
In the: Premises co eeig dees See cee dees ces See 522,/ a time when the land covered thereby is 
_ The pendency OF adverse proceedings, | -embraced within a prior mineral entry | 
based on a tunnel location, operates as a standing of record, and involved: in: pro- 
stay of all action under an application for ceedings pending before the Land | _Depart- : 
mineral patent that embraces ground in- WCU bs dcee ss accu thtn Acie nc oes Sensneeu eeu’ 62° 
cluded in said adverse claim . Sewatigele. we 200 A tract ineluded ina sical application, — 

The mining laws do not provide for ad- and in the notice given thereof, but uot em-. - 
verse proceedings, against an applicant for — ' braced in the entry on account of a defect — 

_ patent to mineral land, by one claiming the in the chain of title, may be afterwards 
“game, or any part thereof, under laws pro- included within. the entry, by way of ~ ” 
viding for ‘the disposal of. non-mineral - amendment, if the defect in the title is” 


7 entry - 


ace is no objection toa oneal entry that 
“it embraces certain ground specitically ex- 
cluded from the application and notice, 
where in adverse judicial proceedings the 
ground so excluded has been awarded to 
‘the applicant. itimpeePetteasene Ot iaw veo us 

An applicant for mineral entry ‘may prop- 
erly eliminate by.way of relingnishment, or 
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| otherwise, any part ofa location, not essen-. 


tial to its validity, withont pr ° judice to his 
-. claim for the POSIONG code SiC ccd codes : 
- Anapplicant for mineral entry may elimi- 
nate by relinquishment any part of a loca- 
tion, not essential to its validity, without 
: prejudice to his claim for the residue .. ‘fae 
| A judgment rendered on. stipulation .be- 
- tween parties to an adverse proceeding is 
conclusive as to the right of possession, 
and the tract su awarded io an. applicant 
_ may be proper ly included i in- n his survey and 
entry.- wteees fem enen wee eran eweee ees ene cceree 
~ PLACER. | | 
The ‘entire area that. may be taken as a 
_ placer claim can not be acquired as appur- 
tenant to placer deposits which aré shown 


. to exist only in a por tion thereof..2-.....-- 


- Where a part of the area embraced with- 
in a placer, entry. is shown to contain no 
valuable mineral deposit. subject to placer 
location, such part of the claim will.be ex- 
- es from the entry...-.-2..222-.seeeeees 

A judgment. of a court. in adverse pro- 
eseilings instituted by a placer claimant, as 


287 


De 


‘ against a lode» applicant; wherein the ad-- 


verse claimant. is awarded the: possession, 


- . forms no basis for a lode entry by such ad- 


- verse claimant, where, in the: adverse pro- 
ceeding, said claimant rests his right. solely 


on his alleged placer claim, and asserts that . 


there are no known lodes or veins therein... 
An adverse placer claim, and the: judg- 


137 


‘ ment ‘thereon, will not be disregarded ‘on | 


’ the ground that: the land in controversy by 
previous decision of’: the Department has 
_-been held to contain no placer deposits, 
where said adverse claim has been recog- 
: nized. by. departmental decision, and sus- 
tained hy the trial: court; and che matter is 


es pending on proceedings in error in which a 
-_ Supersedeas has been allowed 


Ce ee | 


A protest, by a lode. claimant, against a 
placer entry, should not be entertained on 
_ questions involving the placer character of 
the ground andthe entryman’s compliance 


'. with law, where the entry was regularly 


allowed, has heen sustained in the’ courts, 


and it is not asser ted that: the existence of . 


any veins or lodes claimed by the protes- 
tants was known at the time of the placer 


application, and the location under which 


- the protestant claims was not made until 
many years © after the. allowance of the 


flied es 


MILL SITE. 


‘The pent toa pavent fi for a mill site, denier 





the second clause of section, 2337, R. 8,, 
pends upon the presence on the land applied 
for of-a quartz mill or reduction wor ks ay 


Naturalization. 2 vast Oss, 


See Citizenship. 


Occupant. 


See Oktahome Lands. 


Oklahoma Lands. , 


See Towirsite. 
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One who has abandoned all aan ier ca 
a former entry is not disqualified as a set- 


‘tler, claiming the right of second. entry 
‘nnder section 13, act: of March °.. 1889, 25 


Stat., 980, by the fact that. the first entry =~ 


had nt been canceled of record at the date 
ot his settlement....0... L220. -.ce eben ene = 


Section 10, act of March 3, 1898, makes 


the provisions of seetion 13, act of I March 2,0 


1889, applicable to the lands in the Cherokee - 


Outlet, not only as to the manner of opening 
said lands, butalso as to the qualifications 
of claimants therefor: /......---2--..-- a2 


108,246, 


The right: of second entry, as prov ided _ 


for by section 13, act of March 2, 1889, 25 


Stat., 980, is determined by the status of 


the applicant at the time of his application ; a 


and if, at such time, be has attempted to 


_ secure title under law existing at the pas- - 
sage of said act, but failed, he is qualified 


as an entryman thereunder, 80 far as his. io? 


previous entry is concerned. - sia alg es mea 


The right to make a. second homestead 


246 


entry. conferred by the act of March 2, 1889, . 
25 Stat., 980, upon persons “who having - 
attempted to, but for any catise failed to - 


secure a title in fee to a homestead under 


existing law,” is applicable toentriesinthe 


status of. the applicant at the date of his 
BP PUNGAMOM fein oocack! cates | éeetet cho oan bee 


* Cherokee Outlet, and is determined by the — 


Bi? 


Where 2: bona fide occupant of lands: in. 
Greer County, as tbe head of a family, has 


taken the full amount of land to which he 


is ontitled under the act of January 18, 1897, i 
@ member of bis family, over the age of | 


SIRLV EVES «sc concen oecbe et Seaceecetiene enc 


- twenty-one,. other than . husband or wife, ee . 
‘may take, under said act, additional or ‘“‘ex- Fane <=” 
“cess” lands, not.to exceed one mundred and a 


If the bead of the family fails. ‘to ‘exer- | 
cise his rights Within the. time accorded — 
him by the act of January 18, 1897, any duly 
qualified member of his family, other than 


husband or wife, 


may succeed to his rights” . | 
for three months longer, with the limita: 


tion that such member’ can take only one 


hundred and sixty acres. (Greer County.).. 


340 


The right conferred by section 1, act of 


» January. 18, 1897, to purchase lands addi- . 


tional to those entered under thehoniestead : 
law, is not limited by any requirement that _ 


the tract so purchased shall be contiguous. 


ee County. ) seven wae Soe deeteoes: corn ss 582 . a 


INDEX. 
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Patent. 


. The provisious of the act of June 8, 1880, _ 
with respoct to the issuance of, in cases © 


where a homesteader has become insane, 
do not authorize patent if the proof sub- 


mitted fails to show the. elfdzenship of the 


entryman: 
‘The right to have a. mineral, so amended 


iii oe ee ee ee ie 


as to describe the land actually applied for » 


and purchased, is not defeated by a subse- 
quent adverse location, nor by au entry, 
based on said location, allowed during pen- 


dency of proceedings instituted to secure © 


such amendment..-..........------- he ite-ackie ’ 
Conceding that one who furnishes’ ‘evi- 
dence on which a, is set aside is equitably 


160 


entitled to a preferred right of entry, there — 


_ is no authority for recognizing such equity 
as the subject of transfer 


ee ee ee | 


In a case where the United States could — 


snuecessfally maintain a suit for the vaca- 
tion of a, wrongfully. obtained, a voluntary 


' reconvey ance of the land so patented may 


be accepted 


ee i ee eer i ae 


For the purpose of enabling the United — 


_. States, without resort to judicial proceed- 
ings, to convey ground by mineral patent, 
which by wistake has been included in a 

_ homestead patent, a voluntary reconveyance 

- of the land may he accepted by the Depart- 
WIG ssi ce cee esew ese Coeur eens ek te eee 

Proceedings to vacate a, should bé insti- 

' tuted on behalf of the government, where 

said patent is wrongfully issued through 


inadvertence during the pendency of a 


- controversy before the Land Department 
involving the land covered ther Epes eer 


Paym ent. 
* A homestead entryman w ho has complied 
with. the requirements of the law for a 
period of five years from date of settlement 


58 


is entitled to submit final proof, and to an | 


- extension of time within which tomake, un- 
der the act of September 30, 1890, if other- 
wise within the terms of said act..... Recees 

Cases involving the question of the right 

- to an.extension of time for, should he treated 

ASSUCCIAl yehneceuente Oo et en eee eeu 


‘Practice. : 
See ules Ctied and Constr ued, page XxVi. 


GENERALLY.- 

- Revised. ‘Rules of, approved J anuary ‘97, 
CASI etait uae cee bel eck iate. USomise A eae eae 
Procedure on special agent's report ; in- 
structions of August 18, 1899.. 
Cases involving the question of the right 

to an extension of time for payment should _ 

~ be treated as special. -........-.--. Meee 


“APPEAL, 

‘The General Land Onice, after. au ap- 
peal trom its decision in a case, is’ with- 
out authority therein to grant an ‘extension 


weet eet aw eee 


.. 141 


: of time for tiling argument, or aeENeee 


a: 





. eaaee a the Rules of Practice with respect 
. to the proceedings on HP POBMesctscncscece 


159 


Page. 


The Rules of Practice, in fixing the time 
within which an appeal may be filed from 


‘a decision of the General Land Oftice, ‘make 


“no provision for excluding the time during: 


_ which a motion for the re-review of such 


decision is pending..--..- eeangenes sdmacees 646 


HEARING. : | # 
An ‘order of the @éneval Land . Office -. . 


.. directing a hearing, though generally. not 


appealable, will be reviewed by the Depart- 
ment, when brought to its attention by ap- 
peal or otherwise, if it is made to appear 
that said order involves matters which the 


“Land Department can not inquire into, or 


is contrary to law, or the settled rulings of 
the Department, or is other wise palpably 
EXPONCOUS 2-22. ee eee ee veneer ee eee neeneeee 
A motion to dismiss a contest for the 
want of a sufficient charge, in a case where 


the evidence is taken hefore a commissioner, 


is in Que time, if made before the local office _ 
on the day set for the hearing........ secre BBL. 
Norticy. ge - As 3. 

Rule 14 (R ules of 1896) does not require, — 


in service of, hy publication, where the suit 
is against the heirs of the entryman, and 


_the post address of such heirs is. unknown, 


2 


that a copy of thé notice should be sent to 


said heirs at the last known address of the 

SHU YMG 662 ec wnde eka wewcscs aes e---- 445, 587 
The publication and posting of a notice of . 

a hearing ordered on the application ofa | 

mineral claimant to determine the character. ~ 

of a tract. of land retured as agricultural, 


and listed as part.of an. odd-numbered sec- 


* tion within the primary limits of a railroad ~— 
grant, is not sufficiont notice to pe com-- |. 


ee ee ee 


pany of said hearing 20 
-Ifan error occurs in the service of by pub- -— 


. lication, which makes necessary a republi-— 


_ lication is promptly made 


eation,.a new affidavit should be filed as the | 

basis of an order therefor, except where the 

defect in the service is discovered during 

tbe period of publication, and a proper pub- 

693 
In giving, of a decision; in 1. matter be- — 

tween the entryman and the government; 

it is the duty of the local office to useall rec- 

ord mcans at its disposal to obtain service . 

on the entryman - , 


REHEARING, - 
Newly discovered ° evidence farnishes a 


a 


proper basis fora new trial, if it is apparent - 


from the showing made that such evidence, © 
if introduced and unrebutted, would deter- 
mine the issue between the parties, and the 


applicant for the new trial is not chargeable 


with laches in failing to procure such evi- 
dence at the time of the trial..... aeons 
Error occurring at the-time of trial, by 
which competent and material evidence is ° 
excluded, will be considered ou Pape oR Dy 
fora new ‘beari LD soe Jaie Saja atny cagiceu aaa 581 





hid = : —_ i ae fe i. “om | “INDEX. BS 


ee Page. 
| Pre- -emption. | 
Pre- -emptive: rights, ‘under a ‘Ande. for a - 
. tract of unoffered land, are not. terminated: 
by a proclamation of offering cand sale, where 
the land: is “subsequently withheld from 


such. offering. Naas doaase aisle ears ee ee Pie = 


Price of Lands. * 
— See Public Lands. _ 
Private Claims. — 

See States. and Territor “ies. 


-Seetion 6, act of June 21,1860, enue: ot le 


the heirs of Baca to select, in place of the |. 
Jand claimed by them, “an equal quantity 
of vacant land, not mineral,” and made it 
the duty of the suryeyor-general to survey: 
and locate the lands so. selected, subject to 
the proviso ‘that the right hereby granted _ 
_ to said heirs of Baca shall continue in force © 
* duri ing three years from the patenge ue this. 

' act, and no longer.” Held: be sys 
1. Aselectionr egular ly made by 11) grant 7 
claimants within the time fixed by said act, 
can not, alter the expiration of said period, 
be changed, , by an alleged amendment, toem- — 
brace lands not covered. by ‘the provious: | 
; selection. 
2. The time with: reference to which the oe 

. character. of the land selected, whether va 
cant and not-mineral, is to be determined, is 
the date of the selection, and not the date of 
the approval of the survey of the claim. 
_ 8. Lhe duty of investigating and deter- — 
~ pining, in the first. instance, the character. 
7 of the land. selected, rests upon. the: Sur. 5 
 Yeyor- general; who. should conduct :such. — 
investigation and make such determination. — 


as the-work of the an ey progresses in the: - ore 
1 eee See el a a a 44 


| ‘The ri ight of purchase under Section ue act . ; 
if ‘of July 23, 1866, does not extend to one who. 


purchases the title to a confirmed, but un-.. oo 


‘surveyed, Mexican private obicimn. having. ¢ 
definite boundaries, and who receives pat- 
ent for the full quantity of land included 
within sneb boundaries as ostablished on. 


BUTV ON Settn ce pines eetnadieatendig ecu. = 869 | 


"Section 3, of the act-of Mareh 3, 1819, for © 
. the adjustment of certain private | ia: 


claims in Louisiana, makes ‘provisions for: -— 


-- two classes: (1) every. person whose claim 
~: is comprised in the lists or register of claims. 7 
reported by the comniissioners, and, (2) the | 
persons embraced in the list of actual set- 
tlers. The words “‘not having written evi-*. 


dence of tille,” as employed. in said section,» | 


are ‘desoriptir e of the second class of dlonces, | 


and not a limitation upon the first class... . 698» 


Public Lands, | 
_ Lhe instructions of June 6, 1899, 28 L. Dy. 
479, with respect to: the. price - of the altar: 


nate reserved seetions within the limits of le 


: ‘the grant along the constructed main aud 
‘brauch lines of the Southern. Pacific and. 


"within the forfeited limits of the Atlantic. _ i 
and Pacific, adhered to on review ..:.-...-.°166- 








Unauthorized inclosure of, is not an ‘ap- 
propriatiou thereof under which. any right” 
can be SOCUTEE i oese case nsecas'es ei danas tat : 


mes The phrase ‘minimim price, ” used in 
- -gection 2387, R. s., D1eADS the Bree fixed by 
Statute on s2ee95- sale cn elaaaras ree : 


‘Bailread Grant. | 


“See Miner al pane ane of Way. ° 


| GQuNERALLY. 
~The provisions. of paragraph ‘104 of the 


“Page. 


Mining Regulations are not applicable to 
selections made nnder the act of Bueuee By 


ee i eee oe Aoe tn Hcetiy ates iaeauds gs 


Directions given for the Aajaaehene of 


54 


ihe railroad. grant to the Cedar Rapids and . 
Missouri River R.R. Co., made by the acts 
_ of May 15, 1856, and June 2, 1864,.....-..--. 7 
- Directions given in the matter of theissu- — 
ance of patents on account of. the grants: _ 
‘ade by the acts of July 1, 1862, and July 2, 
* 1864, to aid in the construction of the (en- 


79 


tral Pacific railroad, and the’ grant made by © 


_ the act of July 25, 1866, to aid in thecon- . ~~ - 
| struction of the California and Oregon rail- 


- Directions given ' fiat hereafter: patents _ 
| shall issue to the Union Pacific Land Com. © 
“pany, as the successor in interest. of the” 


(Kansas Pacific Railway Company, for. any 


Nireetions. given that hereafter patents 
shall issue to the ' u Union Pacific Railroad 


~- lands which the latter c company is entitled 
to under Congressional grauts to aid in the . 


| _ construction of the Kansas Pacific railway. oY 


- Company,” as the successor in iuterest of 


the Union. Pacific: Railway _Company, for 


entitled to under the grants of July 1, 1862, 


: Directions given. for Ren ere of 


the Northern Pacific Railway Company as 
‘the successor in interest of the Northern 
Pacific Railroad Company, in the approval. 
of lists and issuance of patents on.account 
of the grant to the latter company -.---.--- 
- Lands ‘classified as non-mineral” at the » 
time of actual. government. survey, are of _ 
the elass of lands subject to selection under 
the act. of August 5, 1892 ,and the character a 
of lands, so classified and selected, will not 
. be investigated on indefinite charges, or % 
- protests alleging mineral. locations made. 
. after survey and selection .......2....60.-4 


any lands Which the. latter company was * 


ne and July 2, 1864, on account of the construc- . | 
 tion-of athe main line of the Union Pacific 
railroad . Leese cbietudiewaeSdenwnngnseveweewce 


26 


954. - 


‘To justify a hearing iis“to the’ character —_ 


» of land classified under the act of February - | 
‘| » 26,1895, where the protest is not filed until . 
| after-the prescribed time, and after the ap- 


proval of the classification by the Secretary - | 


of the: Interior, such a showing of fraud-in 
the classification must be made as would 
condemn and ayoid it,if sustained by proof. | 

produced at. the a ee Srosetngtieticeececiss 


ee oe INDEX. 


Page 
Land enibraced - Ww thin a homestead entry 


.- at the-passage of the act of June 2, 1864,13 


Stat., 95,is not of the character authorized 
to be certified under said act on account of 
the modified line provided for therein...... 228 
The grant of July 25, 1866, does not in 
express words provide for the ‘definite 
location ” of the road, but contemplates that 
the “map of the survey of said railroad,” © 
for which provision is made, Shall perform 
CLAY BOEVICEs J4iio ss eceactwaeuks dedtawers 287 
A.patent issued by the St fate. on account _ 
_ of the Manitoba grant, prior to the passage - - 
of the State act of March 1, 1877, is no bar to 
‘the State relinquishing thereunder a tract 
-embraced in such patent for the benefit of 
a settler, if at the. passage of said act the 
- company had not earned title to said land.. 291 
The Northern Pacific company took noth- 
ing by the decrce of tho United States Su- 
‘preme Court (139 U. S., 1) in-its favor 
against the St. Paul and Pacific, as to lands 
properly relinquished by the State under. 
_ the act of March 1, 1877, prior to the institu- 
tion of said suit..... PE Ee eer or eee 291 
- Until the completion in 1872, of the Union 
Pacific bridge across the Missouri River 
from Omaha to Council Blufts the entire road 
coustructed by the Union Pacific Railroad | 
Company under the acts-of July 1, 1862, and 
“July 2, 1864, was not completed, and until 
such time the period of ‘three years after 
_ the-entire road shall have been completed,” 
during which the company was authorized 
~ to sell or dispose of the granted lands, did 
MODE RINTO PON ss, ice rece esas ee 38 
- The execution of the “sinking fund movt- | 
. gage’’ on.the granted lands by the railtoad ~ 
company in 1873, constituted an authorized 
_ disposition of said lands, within the mean- _ 
ing of the last clause of section 3, act of | 


Waly As TCHS leet eee eck ede: 38. 


_ The Northern Pacific, in making selec- 

‘ tions within the limits. of its grant, will not 

_ be required to make a showing as to the. 

non-mineral character of lands so classified . 

under the act of February 26, 1895...:...... 503 
The classification of land as mineral, “by 

the board of commissioners, acting under 

_ the act of February 26, 1895, and the final 

approval of such classification by the Sec- . 

retary of the Interior, is in effect a cancel- 

lation of a previous selection of said land by 

the Northern Pacific company; and there- 

after the.said company, or any one claiming | 

right or title through said company, can 

not be heard to question the character of 

the land, except upon the ground of fraud 

inthe matter of such classification ........ 675 
The joint, resolution of May 31, 1870, did -. 

_ not make a new grant for the Cascade 

branch line of the Northern Pacific, and as 

to lands within. the place limits along said - 

line their status under the grant of J wy 2, , 

1864, must determine the right of the com 

pany thereto . static ceases Ses email see 224 


LANDS EXcEPTED. 





‘grant of 1871 


761 
“s ; ; Page 


The approval of a military. reservation, 3 
by. the.Secretary. of War, as theretofore de- 
fined by the military authorities, is the legal 
equivalent of the President’s order to the 


_ same effect; and lands so reserved are ex- 


cepted from the subsequent operations of a. 
railroad grant on definite location........-. 261 
- Land embraced within an unexpired pre- 
emption filing at the date of the grant made 
by the act of July 1, 1862, is. excepted from 
the operation of said grant...--.. digpielog seine 86. 
An unexpired pre-emption Gling existing ae 
of record at the date of the passage of the. 
act of July 25, 1866, is a subsisting claim 
that excepts the land covered thereby from | 


- the operation of the grant made by said act. 268 


Land principally-valuable for the marble 
and slate contained therein is mineral in 
character, and within the meaning of the 


‘ exccpting clause in the grant to the Nortb- . 


Orn Pacthe sc. c.aecorcc nea widen ssuee ss Bel % 

.-The possession and occupancy of land, 
based on a purchase from the-coinpany of.a 
portion theréof, does not constitute a claim 


that will except the land-from the opersa- 


tion of the grant on definite location......- 224 
The mere possession and Cultivation of 
land, without actual residence thereon, can 


“not be construed as bringing a claimant 


within the protection extended to ‘actual -- 
settlers” by section 2, act of February 8, - 


| HORT savecscaceatite hewese mecedoreeeanenees . beg 


Lands lying within an-odd-numbered seo 
tion, and embraced within the ont-bound-° 
aries of a private claim of lesser quantity, 


_ but not required in satisfaction of the pri- 
vate claim, nor included within the survey of . 


such claim at the time of the attachment of 

rights, under a railroad grant, are subject to 

the operation of said grant...-...-...------ 608. 
Pre-emptive rights, under a filing for a , 

tract of unoffered land, are not terminated 


‘by a proclamation of offering and sale, where — 
. the land is subsequently withheld from such 


offering. A filing oceupying such status is 
a subsisting record. claim that will except 
the land covered thereby from the operation . 


- of a grant on definite location..-..-.-....-+ 613. ; 


Lands within the indemnity limits. of the. 


Northern Pacific, and the primary limits of 


the grant of March 3, 1871, for the St. Vin- . 
cent extension of the St.Paul, Minneapolis . 
and Manitoba railway, and not included 
within the -withdrawal.on the general route 

of the Northern pee pier wudee sau 
inmeseenveQareddevaeuete mae aes 115 


INDEMNITY. 
Lands chiefiy v aluable for their sleacats 


_ of asphaltum are not subject to selection as = 


indemnity under arailroad grant irom which 


.mineral lands are specifically excepted..... 269 


An indemnity selection made without 


- specification of loss, and prior to the depar t.-° 


mental pee urement of such specification, 13. 





said act, ‘all lands heretofore reserved. 


' - for tlie purpose of aiding in any object a. 
was not in- - 


v7 


internal improv ement, oe 





264 


861 


‘ime # ; Page. |. ; Page. 
ot entitled to recognition; where the company: on be tended to limit or srentricd the indemnity — 
subsequently, and within the timeaccorded, oo... grant. specifically Br ovided for in said act.. 

. assigns a basis therefor-.....22.-.-..--.--. (407. WITHDRAWAL. : 

It is not neeessary in the case of indemnity aS Tlie - map of. Bouiemibar 18, 1867, ‘filed > : 
seleetions under the grant.of: July. 4, 1866, under the grant July 25, 1866, was for the — 

7 and the designation of losses in. support: purpose of showing a trial or preliminary . 
thereot, that the lands should -be described line, upon which an. anticipatory executive. 
a0 cording to their smallest legal sub-divi- | ; withdrawal could be made, so as to hold the . 
steg sent nineae renter eneeeesceeeeeetee ese te Boa” lands i in reservation until after survey and o. 

H.the tracts specified as the basis for a - final location of ‘the road; and. the order of a an? 

_ Selection are actually lost to the grant there te withdrawal baged on Snel map of prelimi. .— 
48 no objection to the inclusion of them all. nary route was'executive in character, not | 
ina single loss male Ge pease nash ears secre 264 taking effect, according to its terms, until 

. On the. rearrangement of a list of indem- a received at the local office. -... a ee 
nity selections a change in the basis assigned. . | ° The legislativ e withdrawal following the 
for a specific selection does not amount toa —f. desiguation of the general route of the | 
new selection of such tract, or an abandon-. - |. Union Pacific, was only Seam tt pre- -emption, ie " 
ment of the original seleetion thereof, where ie private entry, and sale,” and did not bar 
- the bases used were included in the original _|. the Exécutive from the exercise of its ordi- 
list, and are lands actually lost tothe grant. 442 nary authority in the niatter of establishing | . 

A purchaser of the possessory claim and. “ts military reservations BON pe Mc aang Ch Ate 
improvements of a settler upon Jand at the. © ||. 
date of indemnity salediied thereof, does’ e a Act or JUNE 22; ; 1874. tee 

_ not, by such purchase, strengthen the posi- |. Where a homestead entry is: canceled on 

. tion resulting from hisownsettlement upon |. account of the right of a railroad company: 
~ the Hind at’ Ay date eee rinenb to the selec- 4. to select the land under said act, and the. ah 
; tion Mehepe pte tei eee i gtk ke Pipe e, exec VEN 964 | . company fails, after due notice, to perfect. _ 
>. Under the provisions of the special eircu- its selection within a reasonable time, ‘such. 
Jar of 1887, an applicant for the right. of a . failuré on the part of the company must be a 

entry, who attaeks the validity of a prior held. to-work an. abandonment: of its right, ar 
indemnity seleetion, is entitled to the allow-. and entitle the entryman, who has eon- - 

: “ance of his application, ifthe company, after - titiued to reside on the land, to the rein- as oe 
due notice, fails to:respond, and such allow- |. statement of his entry -...-..--0.--....+-- +650 

ance of necessity works an avoidance of the: . .. The cultivation of a tract. by one not én- oe. 
ON Sagi MGTIO akc Pa8 ie ede ins Shes Ee 218 | titled at ‘such’ time to initiate | a claim. 

_ Lands reserved prior to the passag geofthe |. thereto does not constitute such person. 20 
act of July 2, 1864, can not be made the basis | | “actual setiler” within the meaning ofthe 
of a selection within the second indemnity | _ act of June 22, 1874. wae e eect eee eee perce eee pt! 
belt of thé Northern Pacifie grant... Sunes 242 } Act or APRIL 21, 1876. . 

A settler on land included within ‘an ex: | |. The act is in pari materia with the sev- 
isting railroad indemnity sélection aequires | ff eral. railroad land’ grants, and section 1. 

_ no additional right, as-ag ainst such selec-. i ‘thereof has the effect, as toalllandsthe right. 
tion, by the purchase of the ‘Possessory | to whieh had not. theretofore vested in. 

-- claim and. ‘improvements of a prior settler-. 554 |. . the grautee company by definite location of. » 
The Southern Pacific R. BR. Co. ig not en- _ the line of road, or other identification of. 
titled to make indemnity selections, on ~~ |. the lands granted, of protecting actual 

account of its branch line, within the for- |. ‘settlers who, prior to the time.when notice 
__ feited indemnity limits of the grant to the | of the withdrawal of the land was received | 

: Atlantic and Paine. A. esl dtecae Seecans: 135 ab the local.land office, made. Dre- -emption ° 

Odd-numbered sections within the idem: i OE homestead entries. thereof. Riiekvwe mew aa < 550 

. nity limits of the grant made. by the actof |. ~The confirmation. by section’ 1, of entries: . 

_. Tuly: 25, 1866, and also within the overlap. ro piiervise: regular, is not sonditional or *, 

- with that portion of the prior grant for the e ~ dependent upon compliance: with the pre- _ 
Northern Pacific road, via the Valley of the | emption or homestead laws, or the presen- 

“Columbia River, which was never detinitely — | . tation of proper proofs of such complianee, o~ . 
‘located or coustructed, and the grant. for r but validates them as. against the with. - 

- which was forfeited by the act of Septem- ie drawal and any rights of the. einneee goin- 
ber 29; 1890, are subject to indemnity selec- =| pany thereunder ee nee ene tee eee ete trees 550 
tion under said grant: of 1866, so far asany The confirmatory provisions of section Te 

. claim under the N orthern. Pacific grant. ig | ‘act of April 21, 1876, are not applicable, 
Concerned ....-....0¢s 22s -eener eee, 4£0, 442 | where prior to the passe of the act, title _ 

The proviso to section 1, act of July 4,. has passed by definite location, and been. 
1866, excepting from the grant: made. “by earned by the construction of the road..-. 


“Where an entry: or filing is coifirmed - :. 
by section 1, as against a withdrawal on . - 


; definite location, the ] land. covered ther eby. . 





|, PRGING HN Cos a: hoe ect ct censen cs pesceecct ; 


“aise, 
is excepted from the operation of the 
Section 1, act of ‘April 21, 1876, providing — 
for the protection. of entries:-made prior to 

the time when notice of the withdrawal 
~ under a railroad grant is received at the 
local office, has no applicability where rights 
‘have heretofore vested ‘under railroad 
grants, but establishes a new rule. subject 
to the conditions of which such rights shall © 


thereatter attach..:.-.-.--. Bead acting te aati et 655° 


Act or JULY J, 1898. 
The departmental regulations of February. 
14, 1899, 28 L. D., 103, issived under the act of 
July 1, 1898, so modified as to recognize the 
Northern Pacific Ry. Co.as the lawful suc- 
cessor in interest as to all lands within the 
. limits of the grant made to the Northern. - 
_.. 816 
In accordance with paragraph 30 of the 
regulations issued under the act of July 1, | 
1898, where a showing is made sufficient to - 
exempt the company from relinquishing the 
tract, the individual -claiinant who has — 
theretofore elected to hold, said tracts,- 
should be advised of such showing, that he 
will be given another. opportunity to relin- 
quish bis claim and take other lands; and 
that in the absence of such action on bis 
‘part the -contest will proceed, to decision 
Ey the Weta ay sou ceseveerere ate ccs 316 
A claim resting upon an application to 
enter, and not upon.an entry, settlement, or 
' purchase, is not within. the eros of 


“.” the act of July 1, 1898 ......-----+----+-4+-- 242 


- The act of July 1, 1898, providing for the 
adjustment of conflicting claims within the . 
-limits of the Northern Pacific grant, is not 
operative as.to lands Parente prior to the 
useage of said act -.----.----2. ee eee eee eee 224 


Railroad. Lands. 
GENERALLY. | 
The time within, which ‘the right of pur- 
chase under section 3, act of September 29, 
1890, and the acts amendatory thereof, may 
_ be exercised is fixed by statute and can not 
-be extended by the Land Department....-. 436 
In case of a demand upon a railroad com- 
pany for the value of lands, the titleto which 
is confirmed for the benefit of a bona fide 
purchaser by the act of March 2, 1896, the 
minimum government price thereof is to be 


taken as the value of said lands’ .....-----. 237 


‘Under the act of March 2, 1896, it is the 
. duty of the Secretary of the Interior to in- 
vestigate the claims ofall persons who assert 
that they are bona fide purchasers of lands © 
erroneously patented or certified under a — 
railroad grant, and who present their claims 
under said statute prior to the institution of — 
suit to cancel the erroneons Bere or cer- 


HIAGATMON oo aobi lc verde ce vecetStioecee Piece we ee | 


The departmental order of May 22, 1891, 
12 L. D., 541, restoring to settlement and 


y 


| INDEX, 


763 x: 


, Page: 


sntey ‘tin 1 accordance with the rules estab- 


lished in similar cases,” certain lands with-_ 
drawn for railroad indemnity purposes, re-- 


- ferred to the “rules” contained: in the spe- 


cial circular of September 6, 1887, 6 L. D., 
181, governing the restoration of railroad 
indemnity lands..--.. Uivslinudwaaetweuasees 


A purchaser from a railroad company of 


tler, and embraced in his pending applica- 


Act OF. Marcu 3, 1887. . 
The acts of March 3, 1887, and March 2, 


who, after patents are erroneously issued 


land certified on account of its indemnity 
- grant, but in the actual possession of a.set- 


_ tion to enter at the time of such certifica- : 
tion, takes with notice of such possessiun 

-- and of the rights of the settler in the Bree 
ca ises bec ece eee e ee cnc ee eaten ete e tere ente es 


434 


1896, fixing the liability to make payment 
for lands erroneously patented and -sold to 
bona fide purchasers do not include those. 


and the lands included therein are sold to © 


bona. side purchasers, and after the. title of. 


such purchasers has been confirmed, become 
purchasers ata foreclosure sale of that por- 


tion of the grant not theretofore sold...-.-. 


_ Provisions of the act with respect to the - 


preferred rights of settlers ant. purchasers 


‘yeviewed by sections.......-----.--------+- 


The right to receive a patent. under sec- 
tion 4 by one claiming uuder a contract to 
purchase is not defeated by a supplemental 
contract between such purchaser and the 


company, made prior to the appliéation for 
patent, where. the intent of said supple~ 


38. gt 


mental contract is merely. to postpone the. | 


time for making the remaining annual pay- 


‘ments, and to prescribe the wanuner of ad- 


justing the rights and obligations of the 


parties under tbe original coutract, in the o 
event of the failure of the company’s title | 


ing, but not.commenced until after the origt- 


nal contract was entered into, if the adjust- 


ment so cuntemplated has not been made... 479 


by reason of a decision in a suit then -pend- 


The right of a purchaser from a railroad _ 
company to 4 ‘patent under section 4is not . 
barred by the fact that at the date of his re 


purchase the land was . settled upon and 
occupied by another, and that. such fact was 


- known to the purchaser, where, at the time . 


of such settlement and purchase, the land .- 


was included in an outstanding patent, 


issued many years prior thereto, for #1 the use 


_ and benefit of the company ..-------------- 


504 


Ou the partition of lands between the Chi. : 


‘cago, Milwaukee and St. Paul Ry Co.,and © 


the Sioux City and St. Paul Ry. Co., the two — 
compauies agreed toa mutual’ archavige of — 


. deeds conveying the right of way where 


the line of either road crossed the lands 
awarded to the other; 
by the Chicago, Milwaukee and St. Paul 
Company, prior to any action taken by the 


and titlé so acquired | - 


government for the recovery of title, gives - 


ae said company the status of a purchaser i in 
* MOOG TaIGh < oscar se esetawewe ae e'e boss eeeel- ore 


~The right to a patent conferred by cached a 


4upon purchasers who are without knowl. | 
‘edge of the failure of the company’s title, is. 
a property right that vests in the bona fide 
assignee of such a purchaser, and entitles 


said assignee to the benefit of said act....2 294. 


No right to a confirmatory patent under . 

section 4 can be based on a contract of pur-- 

chase that has been canceled by the company 

-. for failure to comply with theterms thereof. 606 
A purchase of railroad. lands by one wbo. 

is at such a time a director in the railroad. 


company, trustee for the bondholders i in bers" | 


- Inortgage of the railroad lands, and party 

~ defendant as such trustee, i in a pending suit | 
instituted by.the United. States. to recover © 

title to the Jands, is not a purchase | in 

‘* cood faith,” and no right toaconfirmatory — 

patent under section 4 can be predicated on. 


SUCH PUTCNASE. ¢-cscnsigeuy tevines an -ctecs 666 4 


_ A limber-culture entry of a tract made | 
by a bona. fide purchaser thereof uniler sec- 
tion 4 can not be held as an abandonment 
' of his. claim under said act; it appearing | 
that such entry was only intended to. be 
- utilized. in the event of failure to secure. 


-'. title through his ‘purchase. : pte on ore oo, os coats 836: | 


’ A patent. containing proper recitals and © 
descriptions, may issue nnder section: 4 of 
said act: irrespective of ‘the fact that the - 


acreage embraced therein i is less than a legal 3 
subdivision Sekenae asec pvaeecasmes das ee 294. 


A corporation organized and existing un: . 
der the law of a State, is in contemplation — . 
of law.a citizen of the United States, and. as. 
such entitled to the benefit of the BLOX je. 

' gions of section 4 of said act..-..--..--+---- 294 


- The act of February 12, 1896, amendator y- 
, of section 4 has no- application i in the mal. ter - 
_ of issuing p: itents to bona fide purchasers, or 
making demand of the company, where the 
_ contracts in question are fully completed . 
- prior to the passage of said act...-..-...--.. 35 
‘There is no right of pur chase under. sec- 
tion 5’on the part of one who has assigned . 
- to ther ailroad company the contract, of pur- — 
-chase under which he claims, and surren-. 


dered possession thereof in accor dance with a 
such. HSSISUIUGIN s Laendeten cue ewec ee eaees - 877 


A settlement claim to railroad land: ace 
" quired after the passage of the said act, and 
subsequent to the sale of the land by the 
railroad company, will not defeat: the ri ight. 
. of the purchaser to: perfect title under gec- 


: tion ee eee een were ed i 


One. knowing that land is claimed hy a — 
railroad vompany under its. grant, and 
having constructive notice of ‘the. sale- 
thereof, as shown by a recorded deed, can — 
not thereafter initiate any right to.such 
“land which will defeat the right of the — 
purchaser from the. company to Derfect. 
title under section 5......-+.+..+-+-- icceket 





"ment act; 
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|: This not necessary, on the » pari ofapur- 9 oo): 
. chaser from a. railroad company, ‘to invoke. 
_. the protective provisions of section 5, ‘until 
7 such time as it ‘has been authoritatively de- - 
‘termined that the title of the railroad com- as 


_ pany has failed..:.....:: saath ee ee aa 


Reh earing. ° 


See Pr actice. 


Reli mqQaista ments 


633. 


_ Filed after the initiation ofa contest, and | | 
_ independently thereof, will not defeat the. 


preferred right of the contestant, if the facts 

_ shown at.the hearing require the cancella- 
tion of the entry on the ground charged... 
The administrator of a deceased entry- 
. man is without authority uuder the home-- 
‘stead Jaws: to relinquish the entry of the 
| oC, eaeeiers mie sanereeeen yy peer 568 


Be payment. 


171 


Where a desert land ‘daclasaiea is filed — 


~nnder the Lassen County act of 1875, and, 
~ prior to the expiration of such filing, a dec 
‘laration for the same land is filed and ac- — 
. cepted: under the’ general act of 1877, the 
latter declaration is not “ erroneously al- 
| lowed” within the intent and meaning of - 
the repayment.act......0-----eceeeee ete wecae 
. Of the first installment. on a ‘desert land 
“ entry, paid. at the time of filing the declara- a 
- tory statement, must be denied, where said © 
‘payment and - ‘declatatory: statement are 
_ properly accepted, and the subsequent can: 
“eellation of the entry is due to the entry- 
man’s. non: -compliance with the require: 
‘ments of the desert Jand leatig ee 


Of the filing fee paid ona canceled reser- 


3 _yoir declaratory statement can not be al- 


lowed if -such declaratory statement was — 


not err oneously received, even if such filing 
be considered an ‘‘entry” within the mean- 
ing of the act of June 16,1880...........522+ 4 


A-reservoir declaratory statement is not . 


~ An unearned cancellation fee should not 
7 be returned to any one except the depositor, 
_ in the absence of due authority shown to 
receive the same and receipt therefor...... 


of an alleg ed excess paid on the purchase . 


of an isolated. tract can not be allowed, 


an entry within the meaning of the repay- ‘ ee 
hence the fees. paid op such state- | 
- ment can not be repaid if it is subsequently. 
- eanceled for conflict with a prior entry..-. 
Of ‘the. purchase price pail ou a mineral . 
entry: can not be allowed, where the ontry 2 
- 4s canceled for failure to supply supplemen- - 
tal proof, and itis not m ade to appear that, 
the entry could not have been confirmed... 


660 


188. 


945 


where the bid and : payment. are voluntary; ~ 
and not for the protection of any interest of oe 
~ the purchaser wee seni e tenet as ecteeetenrees 


On application for, of alleged double mnin- © 


5 4 imum excess it-is held that the eren- -num- - 
bered sections within the. primary limits of es 
the grant for. the Southern Facile branch | 


a 


INDEX. 


Bie 


line, and. the forfeited grant for ine Atlan- 
tic and Pacific, are properly rated at double 


‘Minimum, although within such conflicting , 


limits the prior grant to the Atlantic and. 


Pacific operated to defeat the grant to the 


-. Southern Pacific ..-...---..--.-26---- 0-2-2 
The statute does not authorize the ica 

‘of the purchase price on the ground alone 
that the entryman might have secured pat- 
ent without such payment-.....- LG sw aveewe 


639 


Of the. purchase price paid onacash entry . 


made under the act of June 15, 1880, by one 
‘claiming the status of a transferee, must be- 
denied, where such entry is canceled be- 
cause the “instrument in writing,” by 
which the alleged transfer was made, is not 
“bona fide” salt bans feet eden eens ee ere ce neces 


Reservation. . 
See Itight of Way; School. Lanis. 
| GENERALLY. | 


- The power to reserve e land for «public 


purposés,’’. authorizes a withdrawal for a 
court-house sité....--- ok eaeemaae ane esr eae 
An order of the Secretary of the Interior 


“directing thie reservation of a tractof public 


-land for school purposes, while subsisting, 
. effectually precludes the allowance of a 
homestead entry of the land so reserved.... 
‘The President.of the United States, in the 
exercise of his. general authority, may, un- 
der the provisions of said joiut resolution, 
reserve for military purposes public lands 
‘in the Hawaiian Islands. :...-.--------:---- 
_ The approval of a military, by the Sec- 
retary of War, as theretofore defined by the 
military authorities, is the legal equivalent 
ot the President’s order to the same effect... 
Lands within: an abaudoned military, 
opened to disposal under the act of August 
28, 1894, are subject to townsite entry under 
the provisions of section 2387, R. S., the 
lands when so entered to be paid for at 
the appraised value..----..2 eiees wena sane 
Of section 33 in each township for public 
buildings, contained in the proclamation 
opening the Cherokee Outlet, was applica- 
ple only to lands which had not been ‘ other- 
wise reserved or disposed of,” and therefore 
did not include the lands in the ‘saline 
yeserve” that were spécifically withheld 


336. 


563 


261 


from disposition by a prior. declaration in. 


said’proclamation.. By the proclamation of 
July 27; 1698, the lands so reserved were 


restored to the public domain for disposal, . 


subject to the policy of the government in 
its disposition of saline lands ......-....--. 
The lands restored to the public domain 
by proclamation of July:27, 1898, should be 
_treatedas presumptively of saline character, 
but should it beascertained thatany of them. 


583 


are not saline, disposition thereof can be_ 


made under the laws relating to bublic 
lands in the Cherokee Outlet....-..-./----. 

The authority to remove property, wrong- 
fully brought upon an Indian, or the pres- 
-ence of yeeck upon a, is detrimental to tue 


583 


vation” 





165 


Page 
peace and welf are of the Indians, necessirily 


-' follows from the authority to remove per- | 
, a under. like circumstances, and from 
the general power of management of Indian 


affairs committed to the Commissioner of - 
Indian Affairs, acting under the direction 


of the Secretary of the Interior ......-: a ees | 


Whether a person is in an Indian country — 
‘without anthority’ * of law, or whether~ 
his ‘ Peveerce within the limits of the reser- 
is “detrimental to the peace and 
welfare of the Indians,”’ mnst be deter- 
mined by the Commissioner of Indian Af- 
fairs, acting under the direction of the 
Secretary ot the Interior; but if so found, | 
the offender may be summarily removed _ 
from any tribal reservation .:............-- 1 

A telephone com pany that, withoutstatu- 
tory authority, enters upon and constructs 
a telephone line across an Indian, may be | 
dealt with, as # trespasser A0F such nulaw- ° 
Wet) TVABION icra o02 basaisect es GaSe tesas 1° 

Lands containing gilsonite, Sanh lbiur 


. @laterite; and like substances, situated. in . 


the Uncompahgre Ute, have been, since the 
‘date of the Executive order creating said ° 


. reservation, and still are, excepted trom the | 


> Spemauen of the miniug laws. iieeoud carne er mous. 


Fornst LANDS, 


See Timber Cutting. in 
Circular instructions of December 18, 1899, : 
a3 to selections in lieu of land in forest: 
reserve under the act of June 4, 1897....... 
Instructions of September 22, 1899, with | ° 
respect to eutries in Black Hills’ Forest 
SMUOBOEV Cpe euecoccetoser fs eesuse cease emes “190 
The right of lieu selection under the act 4 
of June 4, 1897, is expressly restricted to - 
‘“‘vacant land open to settlement,” and . 
hence can not be allowed, where the land - 


applied for is embraced within an existing . 


forest reservation, established by proclama- _ 
tion of the President under section 24, act 
of Mareh 3,189; sceceveseveun RC epetcmesees 

The act of June 4, 1897, with respect to. 


598 


_lienland selections, was intended to provide | 
for extinguishing private title to suchlands 


only as would be a part of an éstablished | 
forest reservation if it were not =r their 
private ownership .....- Ss DB ak eos aee eixtat: 597. 
In the proclamation creating the San 
Gabriel Forest Reserve an exception was 
made of ‘tall lands .°. upon which. — 
any valid settlement has been made pur- . 
suant to law, and the statutory period . 
within which to make entry or filing of 
record hag not expired, “andan entry, based 
on such a settlement, must be held to have — 
been made in due time, where the applica. © 
tion is filed within three months after the 
land is opened to Gtr yescs Selene eecea 298 - 
While Iands embraced within a forest, 
may be excluded, because shown to be more 
valuable for agricultural than for forest 
Purposes, until formally restored to the 


391 | 








; = Pane 
: public deans ‘such: jade are “not subject 


__ to general disposition, and no rights can eS 


7 acquired by the attempted entry thereof... 
. The. requirement of. posting and: aie 
- tion of notice, under the’ circular regulations < 


. _of December 18, 1899, in the case of.a lieu o 3 . 
selection under the act of Sune 4, 1897, is: 


not applicable to a selection ther etofore: reg: | 


ularly accepted and approved -..-..2....2-. ree A 


Lands granted to railroad. companies can © 
. not be made bases for lieu selections under — 

the act of June 4, 1897; except in cases” 
where the full legal title to such lands has * 
passed out of the government, and- beyond 
the control-of-the Land Department, by a. 
patent, or by some. means which is the full : 


legal equivalent thereof....-.22.-...--2.6-- 594. |: 


_ It was not intended by the act of June 4, 
1897, to. exclude from | reservation small 
tracts, here and there, withiu the limits. of. 
a for est, becanse of the fact that said tracts: 


peeee not covered with timber...2...2.6:201 B81 | 


A relinguishment tendered under the act 
of June 4, 1887, of land’ embraced within a : 
forest reservation, with a view toa selection - 


of lands in lieu thereof, should not: ‘be aCe 


cepted in the absence of an accompanying 7 


application to make such. selection...... ae ‘515 _ 
| tion at such time, as shown by, the records 


_ A person. ‘relinguishing land in a forest. 
reservation, with a view to. making a-selec- 


tion in lieu thereof, under the act of June 4, | | 


1897, should, at the time of such relinquish- 7 
ment, designate the land which he desires 
in lisa of that relinquis}ed, and such desig-- 
- nation should embrace a tract or tracts equal fe 


in area to that relinquished.......- bwauleas B78. 


A selection under the act of. June 4, 1897, 
in lieu of land within a forest reservation, 
embraced within a patent, or patent certifi- 
cate, may be made by a duly authorized at- 


torney in fact. As to selectionsin lieu of 


unperfected claims, the right to act through 
another depends upon the law under which ee 


the claim is eld we aceteaaseaces sects casas 580 - 


If a selection is in lieu of land covered hy 
2 a patent, or patent certificate, the non- 

- mineral affidavit may be made by any cred: _. 
ible person having the requisite personal. 
“knowledge ot the premises: In the case of - 
a selection in lieu of an unperfected claim, 

- the non-mineral affidavit should be made as 
required in the law under whieh the. claim — 


- is held....--..-- OE ae ee re Se Se et 580- 


Directions given for: the ‘disposition of 
eases where reling uishments under said act. 
have been presented with selections in par- 
tial. satisfaction only, of the claim relin-. 
squished .-:---2s-40-02¥ iecesece cele mt ote 578 
. If agricultural lands aré epee vite tly. 
jublinded in a forest reservation they can he 

- eliminated therefrom only by a proclamation 
from the President, or by the action of Con- - 
gress, and, uutil so eliminated, such lands 


will continue a part of the reservation. --2- 593 


Re Serv oir. 
Tee Haas of ay. 


| 7 ment that- ‘every postmaster shall reside. : - : 
within the. delivery of the oflice to which’ Ae ee" 
oy As Appointed” Joc. ns enc ces-swenee Gapaaen OC 


Hescevoir Lands. a nee es 


ply with the 1aWee.s 202s Oe acste ths paeks 
Right of Way. . | | 





“INDEX. 


.The water. Teserve: ands restored to. the : 


public domain by the act. of: June 20,1890, | 
were by the express terms of said act, made. « — 

subject to: ‘‘homestead entry only,” and. | 
“hence are not open to sale under the ee e 
and stone act, or under the. statiltes provid: a 
ing for the sale of isclated tr acts. 


Re Si idence. : 


In the case of a homesteader, ie holds ae 
an. appointment. ag: postmaster,. the Depart- ¢ 


ment will not, in. passing upon his compli, °- 
ance with: lai. in ‘the matter of, under: |: 
ay take to determine whether ‘such residence NOt Se 


is compatible with the statutory require- 


On the land entered, is requir cd in cage sof of 
an additional homestead entry, made under - 


The cancellation of a homestead. entry, on. 


a account of an adverse right as to the partic. ~ 
|. > ular tract on which the entryman actually 

: lived, does. not atfect-the sufficiency of his, 
as to the remainder of the tracts, if his entry: 
was made in good faith, and embraced: 


contiguous subdivisions open to appvopria- 


of thelocal office...... duties Sew beinU ownaie 721 
“Where asuccesstful contestant, ina sniti in- | 


. volving priority of settlement, makes entry 


and is granted: a leave of absence, a stranger : 
to the record in such suit is not entitled : to 


be heard: on an. allegation | that involves the 
% entryman’s residence.on the land during 
the pendency of the former contest... ... we 222- 


If an entryman fails to maintain the con- - 


- tinuity of his, during the pendency of. a 
contest involving priority of settlement, his 
_. lacbes can not be cured by the resumption 
| of, prior to the institution of proceedings by - 
the . adverse.’ settler 


charging. ‘said . de-. 
Peulboctsie eS Pe ee ee 54, 203 
The law does not require, ,ofa homesteader. 


-- after the. submission. of final proof, if such © 
proof upon: examination is found satisface a ihe 
MOLY coho io lee ee ee ees AG: 3,22 


A leave of absence 1 is no protection against 


- a contest for abandonment, where the entry-- 


man, prior to such. leave, has failed to com- | 


GENERALLY. 3 
Regulations of Noveriber: 1898, 27h. D., 
663, with. respect to railroad right. of way. . 


ae applications amended as to paragraphs 11 . 


and 22, and directions givenastotheamend- _ 
ment of the regulations of July 8, 1898, 27° - 


- L. D., 200, governing applications for right |. 
of way for canals, ditches, and reservoirs... 18 |. 


_ A reservation of a railroad, granted under . 
the goneral act of March 3, 1875, in- final 
certificates and patents: issued for lands’ 
traversed thereby. is- not. necessary and : 


“Page. 


54,203 


eee ee 


“s section 6, act. of. March By ABBY on-axis een eee 217 x 


shonld not be inserted. Mond es ce seer ate “a8 bas 


“The cession to tha United States of the 


~ Red Lake Indian lands made. in pursuance. 


of the act of January 14, 1889, was for the 
sole purpose of disposing of said lands for 


Page. 


the henefit of the Indians, and said lands ° 
- are therefore not public lands, subject to © 


the general act of March 3, 1875 


A railroad right of way, under the act of 


March 3, 1875, across Minnesota lands with- 


drawn by proclamation of November 28, a 
—1881,as a ‘‘ water reserve,” can not be ap- | 


proved, for lands go reserved are specifically 
- excepted from the operation of said act by 
the provisions of section 5 thereot 
. The approval of a map of location, or a 
- plat of station grounds, under the provisions 
of the act of March 3, 1875, affects only pub- 
-. lie lands, and if there are no public lands to 


be affected by the claimed right of way the 


maps should. not be epproved by the De- — 
"DATUM ONG «eu ceeceeceon’eesctsenkwaseceews , 


Under, the act of March 1, 1899, granting i 
aright of | way through the Nez Perces In- * 


dian lands, the company may erect, or per- 
mit others to erect, upon its right of way 
and depot grounds, suitable structnres or 


buildings, such as warehouses and eleva-— 
tors, for the convenient receipt and-deliv-~- 


ery of freight, so long as the. exercise of 


the franchises grauted is not interfered © 


with, and a free and safe passage is left for 


the carriage of frei cht and passengers...-. 


The act of March 2, 1899, granting ay for 


a railway, telegraph, and telephone line, 
through ‘‘any Indian reservation” 
through ‘Say lands reserved for an Indian 
- agency or for other purposes in connection 
with the Indian service,” does not in terms 
cover lands occupying the status of those 
ceded under the act of January 14, 1889, or 


or 


necessarily indicate an intention to include - 
such lands within the scope of its opera- 
| tion, and’ the Department is therefore not 
: justified 4 in taking any action with respect | 


to said lands ‘under said-act of 1899 
Under a grant of, to a railway company 


across an_ Indian reservation, where the: 
and | 


statute authorizes the construction 
toaintenance of a telephone ling upon said 
. right of way,it is immaterial, so far as the 


620 


United States aud Indians are concerned, . 


whether said railway company coustructs 


and operates the telephone line or peuonle . 


another party so to do........... Secuouee we 


The act of July 24, 1866, authorizing the 


construction and maintenance of telegraph’ 


lines through and over the public demain, 
and along military or post roads of the 


United States, contains no grant or author- - 


ity for the construction and malntehance of 
telephone lines dave saatasd Sees eee Soe ae 


The act of March 3, 1899, permitting the» 


approval of a map of location ‘‘across any. 
forest reservation or reservoir site,” is lim- 


ited in the scope of its operation to reserva- ~ 


tions falling within the control or under 











INDEX... 


ts Pade: 


the jurisdiction ‘of the Sccretary of the In- 


terior 


A. homestead entry cleea of Jand j in the 


prior actual use and occupancy ofa railroad 


ee 


company in the necessary operation and - 


maintenance of its road, must be held sub-- 


ject: to the prior right of. use in the com-. 


pany under its application for additional 


 SUALION: SYOUNAS 5 cia os sew lad ened ed secede acs 


-terminal-or junction purposes 


*The  necessit y for additional station 


386. 


grounds, claimed under the act of J uly 25, 7 


1866, must be shown before a Plat thereof 
will be approved ......« umatticls ot 
*The acts of April 25, 1896, and Mar ch 2, 


ee | 


338 


1899, do not divest or impair rights thereto- 


fore acquired under previous right-of-way 
legislation, but place limitations upon the | 


extent to which the Secretary of the In- 


use of grounds, for station and other pur- 


- terior may thereafter grant or authorize the - | 


poses, by companies operating railroads in- 
Indian Territory, and regulate the proced-— 
ure whereby such eri or | authority may . 


he Obtained w.ste6. eee ictus tataces cca uns 
The right to station grounds under the 
act of May. 14,1898, is limited to one’ sta- 


338 


tion for each ten miles of roads, not to ex-_ 


cced-in amount: twenty acres for each sta-— 
tion, with the exception to this limitation . 


that the grant may, at such stations as are _— 
also junctions or terminals, include forty ~ 
acres additional, if necessary for legitimate i“ 


ee ee 


. Lands selected for terminal purposes un- 


in one compact body, where a sufficient 
quantity in such form ean be found for the 
necessary uses of the railroad at or near its 
terminus; but the selection of separate 


, tracts may he permitted; where the neces- 


sity therefor is made to appear. +..--....... 


- tion 2, act of July 27, 1866, 14 Stat., 292) 


A selection of lands for station purposes, 


> in addition to the granted right of way, 


must be supported by a showing of the 
necessity for such additional lands. 

Section 6, aet of May 14, 1898, authorizes 
the issuance of a permit for aright of way 


- 106 


der the act of May 14, 1898, should be taken - 


106 


{Sec-. | 


36° 


in Alaska only for the construction of. 


wagon roads and tramways. A foot bridge 
does not come within the ordinary or com- 
monly accepted meaning of either a. wagon 
ORG OF' OV LYAINWAY sovseveweeen ei ce ees 

An application for a tramroad, under said 


_ section.6, should not he granted, if the con- 


struction of said road would operate to de- 


‘ -stroy or seriously impair the water-front : 
. privileges reserved to the public by other 
’ provisions of said act.......--.cesccceesuee 


The right to levy and collect fr eight and 


451 


AAT 


passenger charges by a company operating ~ 


a tramway, under the terms of the aet of 
1898, is subject to the pupervislon: of the 
Secretary of the Interior...... ieee i uesee 


The phrase ‘‘line of mean high tide” used | 
in an application for a tramroad, in Alaska, _ 


* For ‘1396,’ in line 34, page 339, read 1866. 





468 


selection so made was accepted, and the » 


*- land sold to an actual oceupant. » An inter- 


-* For “for,” in line 27, page 148, read from. © 


-+For “ necessary,” inline 13, page 611, read possessory. 











see Railr oad Grant; School Lands; States | 


and Ler7 “itor ies. 
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INDEX. 
: Page, —o aie pave. 
under section 6, act of May My, 1898, must be vening homestead ontsy is0: - bar to a ’ 
regar ded by the Department, in its action action. ...... ee eese Gl eticts cee ee en eyeewess | 
on such application, is meaniug: that partof ‘By the act of June Bis 1898, a crank in, | 
_the shore of the sea to which the waves or- presenti, is made to the Territory of New oe 
dinarily reach when the tide is at Ate eae Mexico; and. under the provisions of sec- a 
est Lataee te bee ee nnee nce cen ed aN me A cies? ee 4d] tion 2075, R S:, as amended. hy the: act, 0. ~ 
CANALS, Drreies, | AND seme ‘February 28, 1891, s said Territory may relin-. 
eae its claim to such school sections ag it 
VOIRS. ; oo 
2 may be. entitled, that are included within: 
, Sections 2339 and 2340, R. S., eae no pro- | the ‘limits: of a forest’ reserve, and ‘select’ | 
vision for the filing and approval of Tee a _ other lands in liew THETOOE cexyes secs ... 864. 
showing the location of reservoir sites pane “|. = Ina lease of, the intention ae tie partion a 
Pp ipe lines ahs sarc ca eich aaa gl ae pale) as. to the time from: which the: agreement’. 
red eeu provision in the Hote’ f May 2, ie oe shall. become | operative. should control, if. 
oe that the ‘‘ public land strip” shall be opened. : eel intent ae apparen tby the, terms ° f the 
to settlement nnder the “‘ homestead laws,” " ieee. (New Mocice)ccscat ss ee me 
does not reserve said land from the gpera-. Where ihe ‘title:46°aeliool: sections. ‘has :. 
tion of the act of January 13,1897, authoriz- |” vested in the Territory of: New Mexicoun- 
Ing the use of public lands for Eosenvolr ‘der. 4h: grant of June 21, 1898, “and sneh* 
. Pi posey Ove terme re sel ieee eh ; ' sections are subsequently embraced within 
. The: provision contained: in the act of : a reservation: created by- Executive order, 
-Mareh 8, A891, requiring & map. oF location ie jG the Territory may, under. the provisions of 
eee within twelve months after the section 2275, R. S., as amended by the act: of - 
locatiou of a -cannl, dicen, pOE BSCE NOI) Lt Poe February 28, 1891, waive its righttosuch sec- . 
Upon surveyed | pans 1 Or went tivenve oe tions and seleet other lands i in lieu thereof... | 899. 
months after survey, if upon unsurveyed The. instructions of. January. 28,1898,’ 06 
lands, is directory, with respect to the time . ‘LD, 87 ‘with: respect to the grau t of, to ~ 
sao ele. Boh mandator is Dept ee a uz | : the Slate of Utah as affected by legislation 
Saline Lands. | E ae he governing the disposal of abandoned 1 mili. 
See Reservation, ae. _ tary reservations, vacated... Pte ee ee 418. 
aa ae a oe The acts of duly 5, 1884, and ers 93; sae 
School Lands. : _ 1894, relative to the method in which lands 
See Hees; dinerat Land, | dn abucdbiell inilitary reservations should 
It is the number of townships, or fine. | -be disposed of, did not in themselves amount. 
tional townships, within a State that deter: 40. disposition OF acid lands, and hence 
nines the. extent or measure of the grant | _ bring them within the exception of lands 
for school purposes; hence when i is found — | “gold or otherwise disposed | of” contained . 
| that the State has received for each town =| ig the eranit of, to the State of Utah.......°418 
ship the designated sections, or an equal — The grant of, to the State of Utah became | 
quantity i in liew thereof, or for the. Cractional a operative on. the admission of the State into. 
quantity due, no mere: irregularity inthe = | the Union; and where at such date a por- ~ 
matter of adjustmentis material as between as tion of a school section ie embraced Se pers 
the State and the United States... 2. oasecee 137 |. 3 a subsisting timber- culture entry, made 2 a 
By section 11, act of February 22, 1889, al | prior tothe date of tho granting aet, ge. os 
Jands granted by said act for school pur- | “state takes title-to such land subject only. _ 
poses aré reserved, whether surveyed or - | to the outryman’s right. to perfect ‘title Pee 
nunsurvey ed, from pre- -emption, homestead — . under bis entry, and if said entry. is subse-. 
entry, or other entry under the: land laws of - “quently canceled the title of the State be. | 
~~ the United States. The provisions of the . “comes complete as of the date of admission, ©. ~ 
later act of February 28, 1891, amendatory -. |. to the exclusion of any preference right on-~ 
of sections 2275 and. 2276, R. S., pr otecting the part of a contestant who” secures’ such ; 
settlement rights acquired prior to.survey, cancellation..../..--0+.-204 cee eter eee Pe | 
are inapplicable to a desert: land. entry. oe ‘Serip. | ee | : | 
© (Mont) 0. eee eee ee ede eee te eer eee eeeees 695.) Sioux half: breed, is not i ienhatopabie: and - 
- By the certification of a school: indemnity ene 3 the-right to locate the same on unsurvey ed 
selection title passes to the- State, and an ‘land van only. be exercised: where the im: .. 
~ order thereafter made, by the General Land ~ provements placed thereon are for the per- 
‘Office, canceling such certification is with- —. | ‘sonal use and benefit. of the scripee...-...-. 309 
out: authority and POU ca he osrsseci eee 5 1ST The act of July 17, 1854, authorizing the oo 
t The State. may be permitted, to designate APs issuance. of Sioux: halt- breed, does. not re-- 
“a new basis in support of an indemnity . quire that the. locations of such scrip: should - ee 7 
- gelection, where it is found that the basis _ be made of contiguous tracts. Ro 
- originally assigned is invalid, but that the Selections. 





_— within three months thereafter.........-..- 
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Settlement. 

Priority of, on unsurvey ed land must i 
followed by the maintenance of residence, - 
and the timely assertion of right, to operate 
as a bar to the acquisition of an adverse set- 
tlement claim 
Priority of, as. against an intervening - 
' entry, should be asserted by contest initi- 
ated within three months after settlement. . 

- Where an order canceling a list of rail. 
road indemnity selections provides that no 
.disposal of the lands shall be made until 
pending applications therefor have, been 
. adjudicated, and a hearing is subsequently ~ - 
directed as between said applicants, at 
which they appear, they will not be held in 
default, as to the timely assertion of their 
settlement claims, on account of failure to 


30 


ee 


201 


-. make application to enter within three 


montlis after said cancellation. -.....- Biewietas 
On the allowance of an entry of Jand em- |. 

‘braced within a previous indemnity selec- 

_ tion, it is incumbent upon one claiming an 

adverse settlement right, by reason of resi- | 

dence on the land, to assert such right. 


On public land must be followed, within a. 
reasonable time, by actual residence, in 
. order to give the claimant any eh there-. 

UNGOL .. 2. - eee ewe ee eee eee cer enmseneee 

“A posted notice of a claim that covers 
land‘in different sections will not proteeb 
such claim for sub-divisions outside the sec- 

tion on which said notice is posted, as 
against a subsequent applicant who is with- 
out knowledge of such posting.......-..--. 197 
Posted notices of the extent of a claim, 
that: embraces land in fractional quarter 
sections, placed on the sub-divisions not 
occupied and impr oved ly the settler, serve 
to protect his priority of right thereto...... 
In the case of a claim for land in different © 
fractional quarter sections, aud surveyed 
as lots, the notice of the extent of the claim, 
given by occupancy and improvement, is 
limited to the particular lots me and 
PIN PLOV Eds sé a5 esas exer eeneatae sets eee 

An unlawful inclosure of the public lands 
is no bar to’ the mequisivion of a. valid 

adverse 


Special Agent. 
_ Manner of proeeeding upon reports of';. 
instructions of August 18, 1899..... areas’ 


‘States canna Territories. 
See Fees. 

Coal and mineral Jands are ace subject. 
to selection under section 7, act of July 16, . 
‘1894; ‘but lands containing building stone 
may be taken thereunder. (Utah.) 

The right of prrchase under section 7, 
act of July 23, 1866, does not extend to one 
who purchases the title to a confirmed, but 
wasurveyed, Mexican private claim having 
definite boundaries, and whoreceives patent .— 
for the full quantity of land included within 
such boundaries as established on ‘survey, 
(Cal. ) 


497 


362 


141 


69 


el 





< subject to ‘homestead entry only” 


169 
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‘The right of selection: accorded to the 


State by the act of August 18, 1894, does not _ 
extend to land embraced within a prior ad-~ 


verse. settlement claim that is asserted in” 


due time after Suey sabe wincatio wee fede Se acest 


St atute S. 
The word “located” as yeaa in the act of 


July 4, 1884, means settled”. saeeheccecce 


‘*‘Minimum price’’ as used in section 2387, 
R. S., is the prices fixed by law....- eres 


Survey. ~ 


503. 


of saute claims in Black Hills forest — 


reserve; instructions of September (7) 22, 


The Department has the ‘authority, after. 


the tracts designated by a government sur- 


vey as fractional, by reason of bordering 


upon a body of water, have been disposed 
of, to examine into the correctness of such 
survey, and if that examination demon- 
strates that there was no body of water to 


prevent the extension of the township, sec- 


192 


tion, or sub-division lines, to cause the 


lands thus erroneously omitted from sur- 
vey to be surveyed, and disposed of as pub- 
lic lands of the United States 


seman et ann tee ee 


514 


Survey on deposit made by railroad. com-_ 


pany j, 


entertain an application for the survey of 
an island, whére, in the opinion of the Sec- 
retary of War, the island should be retained 
by the government, with a view to its 
future occupation for military purposes -:. 


Swamp Lands. 


circular of April 8, 1899, under the .. 
' act of February 27, 1899......-....----2----- 
The Department may properly decline to . 


638 


Where lands are. patented to a State for « 


the use of a railroad company, and the 


patent is accepted, the State is thereafter = 
precluded from claiming any of said lands — 


- under the swamp grant, as against a pur- 


chaser under the act of March 3, 1887, whose. 
purchase was made in good faith while 


the title was in the trustee for the benefit of | 


the vendor, seusee aba decvagncecasadeaeeaacnes 2 


Telephone. ‘Line. | 
See Itight of Way. 


Wide Lands. 


— See Mining Claim. ° 


Timber and Stome Act. 
An entry secured on proof and. payment 


. made in the name of the applicant, but in. 


fact by and for the sole benefit of another, is 
an evasion of the law and fraudulent...:-.. 
The water reserve lands. restored .to the 
“public-domain by the act of June 20, 1890, 
were, by the express terms of said act, made 


149 


158 


The right to mike a timber land entry is . 


not affected by the fact that the applicaut 
prior thereto applied for a different tract, 


and, upon proper grounds, withdrew said — 


~ application...... Wevud uelse gaat Qedawceeeus : 


ert Tiber Cutting. * , 


The sale of timber on- anneeeeved public 


ooo o eS 


esr  E Sd “Paces 


An ne for Gmler jand anger cad ae ‘ Jen 
7 exhausts the. right of purchase thereunder, es 
: though said entry is mace for less than one a 


a 


~The fact that land is. more: valuable for 


‘its timber than. for agricultural. “purposes, 
_is a cireumstance to be considered as bear- > 
ing upon the good faith of an. agricultural e 


claimant, but does not in itself require the -: 


ee ee ee ee ed 


cancellation of his entry -. 


An entry. ‘should not be allowed in: ‘the ae 

_ absence of a personal examination of the — 
_ land by. thé purchaser;. ‘but. An entry 1 thade | 
without such examination may be. referred - . 
to the board ot equitable adjudication ifthe 

defect’ is : subsequently eured by the pur: 


GHABBD scat e a nchepeahocte cee stues apeee eee 


Timber Culture. 
- See Eniy 4; Contest. 


§53 


lands is not authorized by the act of March. . 


3, 1891. (26 Stat, 1093) . 


ee ee 


322 


The act of June 3, 1878, 20 Stat., 88, swith o< 
respect to timber. cutting on iinetal lands, 
applies to the States of Colorado, Ney Bday, 

_ Montana, Idaho, Wyoming, North Dakota, = 
South Dakota, and Utah, the Territories. of ast 


New Mexico. and ‘Arizona, and all. other 


. i mineral districts of. the United. States... Ais 


349 


‘The regulations heretofore adopted for. 


carrying into effect the provisions of the act.) 


of June 4, 1897, with respect to the sale. or 
timber ou forest. reservations, do. not.con-.: 


template” the. subsequent : sale, 


witbout 


'. further: notice; of any timber for. which a.” 
- satisfactory bid is not received witbin the 
time designated in: the’ published notice; 


but the adoption of regulations. per mitting 


such a sale, in a° manner. to be stated 1 inthe 


notice, ia. competent. under. said act. - 
Residents of towns near. a forest: reserve. 


ey 


_ aré within the purview of the provisions of _ 


said act of 1897, with’ respect to the tree use. 


Of timber and stone oe upon such reser- 
. vations... ~~... ..2, See cea ceeSeonacs 4 avec ee ones 


Regulations of J aniary. 18, 1900, with 7 re-, 
-- spect.to the use.of timber on public mineral. 


lands oe. tae ROLE T eee eee 


. tions 


gS own Lot. 


a a ee | 


A - The right to a deed for : a ioe lot, in the . 
case of a townsite entry in Alaska, made . 
under ‘the act of’ March 3, 1891, . depends. 
‘pon the claim and occupancy Sie at 
the date of the townsite entry ee ees 


 Townsite. oe He, 
See Mining Claim. 7 . Poe 


‘Entry made. on. mineral: innds under. ie ; 
_ provisions of section 16, act of March 3, 1891, - - 

- should notbe-allowed to include lands there- ~ 
tofore patented under the) mining blush: Le ae 


B71 
_. “Regulations of February 10,1900, with re- ° 
fe spect to- the use of timher on nen-mineral x 
public. lands, and revoking former, “regula: oy, 
$72. 





for minerals,” 


known mines,” 
j and no title to such lands will pass under i 
townsite entry. if they are known to be of . 
that character when.the- entry is made..... 
~ Lands within’ an ahandoned military res: 






A ; patent deduced oe a, ander the provi: 


The title to land of known mineral char: 


. -cupancy | existing at such time. ua waahas 


Okla.,~ to. erect. a. post- -Office 
~ house site” 
‘As between ‘parties claiming lands under 
_ the phrases: fe known to be valuable 
or ‘for. ‘mineral deposits,” 

and "Icnown mines,” 
are equivalent. in meaning, 


- ervation opeued to disposal under the act of 


the provisions of section 2387,: RB. S., 


~The. effect. of the act of suly ye "1898, 


site purposes. one rse ces enneweswesstesecncsce 


“Wagon Road. Grant. 


: -allowing: such application to-go of record. . 


of selection from. any of the. designated: sec: 


~ granting act; 
& Bact; 


oe 


acter at the date of a townsite entry does. 
~ not:pass by the. patent issued thereon....-. 
An entry. under the act of May id, 1890, is 
. for the use and benefit of the occupants of 
"the land at. the date of the entry; and prior- 

‘ity of possession or occupancy can only be 
material iu case of. conflicting claims of OCs 


- August 23, 1894, are subject to entry. under. or 
the = o- 
- Jands when so entered. to be paid for at the : 

- appraised WAlil@vy.fosssvevecvbdedaa Vou sie. 


Page. 


~~ sions of. section 16, act of March 3, 1891, will | 
2 not disturb or impair rights under any valid a 
inning claim or possession existing at the 

4 time of the townsite. entry, or deprive the: °) 
Department of jurisdiction to subsequently an _ 
_. issue patent for any such. mining claim or. 
possession on. due showi ing: ot seomplnnge a 
_ with the mining. law... suo fogeudiwaaeveous 


- The Secretary af the Interior is without 
authority to.grant Pemaiesion tothe. citizens ee | 
of: (Alva; . 
building ou lands: ‘set. apart. for a ‘“court- © 
in pursuance: of the President’ : 
proclamation ......- Pee a esa meee ee 335 


~ the townsite and * mining laws, respectively, es 


or ‘land containing | 


501. 


7 abolishing townsite boards in Oklahoma, is’ 
to: render ‘operative within said Territory, aes 
and the Cherokee: Outlet therein, the prov! 
. visions of section 2387, Ri S., permitting the 
i corporate authorities of atown, or the judge. _ 
-. of the county court, to enter tand for ies oars 
528 - 


-. Confirmation of. ‘title i in ‘a-bona fide par: re 
chaser, of lands. previously. certified under °* 

a, is not defeated by’an application to enter 

_. tendered long caf ter such certification, nor... 
“by the erroneous action of the local office in oe 

Within the prescribed jimits ou each sidé 

of the road, as constructed under the grant. 
of July 5, 1866, the company has the right - 


tions, save such as had been reserved tothe 
“United States: before the passage of the 
and such right of selection is. ~ 
not terminated by the subsequent inclusion : = 
| of “aid | lands Ww ithin. the: limits of a ‘forest... a 
= resery ation established by Executive order. 
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